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PREF  ACE 


THE      SECOND      EDITION 


The  former  Edition  of  this  work  was  published  in  the 
year  1860,  since  which  period  many  changes  have  been 
effected  in  the  law  brought  under  the  consideration  of  the 
reader.  The  Criminal  Law  Consolidation  Statutes  have 
made  a  material  alteration  in  the  catalogue  of  offences,  as 
well  as  in  the  provisions  of  the  Summary  Jurisdiction  Act. 
It  is  not  the  editor's  province  to  state  whether  those 
changes  are  improvements  or  not,  but  he  considers  that  it 
was  mistaken  legislation  to  touch  the  every  day  code  of 
reference  so  properly  classified  in  one  statute.  The  volume 
now  produced  to  the  reader  contains  nearly  double  the 
quantity  of  new  matter,  although  the  number  of  its  pages 
closely  corresponds  with  that  of  the  former  edition.  This 
is  accounted  for  by  the  omission  of  the  side  notes,  the  use  of 
smaller  type  throughout  the  work,  and  the  re-arrangement 
of  the  Index.  By  these  means  a  greater  amount  of  useful 
information  is  presented  to  the  Magistrates  and  practi- 
tioners, while  the  size  of  the  volume  is  not  increased.  The 
Editor  has  been  given  to  understand  that  it  is  the  intention 
of  the  government  to  introduce  a  bill  into  parliament  this 
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session,  to  valter  the  clause  in  the  new  acts  which  cause  a 
distinction  between  the  jurisdiction  of  the  stipendiary  and 
local  magistrates ;  but  as  any  such  change  will  so  slightly 
affect  the  subject  of  this  treatise,  it  is  not  considered  neces- 
sary longer  to  withhold  its  publication. 


E.  P.  L. 


78,  Leeson  Street. 


PREFACE 


THE      FIRST      EDITION 


The  Editor  has  undertaken  the  compilation  of  this  work, 
believing  that  such  a  treatise  is  at  present  much  needed  by 
the  Magistrates  of  Ireland.  He  has  endeavoured  to  em- 
body in  one  volume  their  whole  duties  out  of  Quarter 
Sessions,  commencing  with  their  jurisdiction  over  persons 
charged  with  the  commission  of  indictable  crimes ;  pro- 
ceeding with  their  authority  to  convict  summarily ;  and 
concluding  with  an  Appendix  of  the  most  useful  statutes 
for  general  reference.  There  will  also  be  found  a  catalogue 
of  offences,  and  the  acts  under  which  the  Justices  may  be 
called  upon  to  adjudicate. 

It  would  not  have  been  possible  to  have  given  more 
extensive  extracts  from  the  numerous  statutes  in  the  Ap- 
pendix, without  producing  a  second  volume,  which  would 
be  a  considerable  drawback  to  the  practical  utility  of  the 
work,  as  one  of  reference.  The  Editor  has  therefore  been 
content  to  give  a  general  outline  of  each  statute  under 
which  Magistrates  may  be  called  upon  to  act,  in  order  to 
afford  more  space  for  an  explanatory  treatise  on  their 
general  jurisdiction,  and  on  the  procedure  to  be  adopted 


X  PBEFACE  TO  THE  HRST  EDITION. 

by  them  when  investigating  charges  of  indictable  offences, 
or  when  adjudicating  in  a  summary  manner. 

From  the  many  actions  at  law  brought  against  Magis- 
trates,  it  behoves  them  to  study  and  make  themselves 
thoroughly  acquainted  with  the  limits  of  their  jurisdiction, 
so  that  they  may  act  within  the  scope  of  their  authority  ; 
for  unless  they  do  so,  no  matter  how  unintentionally  wrong 
may  be  their  proceedings,  or  how  pure  their  motives,  they 
may  be  involved  in  actions  which  they  may  be  compelled 
to  settle  by  tender  of  amends,  or  by  the  payment  of  dam- 
ages and  costs.  If  the  Editor  has  been  able  to  furnish  the 
Irish  Magistracy  with  a  guide  through  their  many  and 
arduous  duties ;  if  he  has  been  fortunate  enough  to  render 
them  assistance  in  their  office ;  he  will  be  amply  repaid 
for  the  labour  he  haa  bestowed  on  the  production  of  this 
volume. 

E.  P.  L. 

78,  Lower  Lee«on-8tpeet. 
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ADDENDA. 


As  tlie  statute  25  &  26  Yic.  c.  50,  passed  last  session  of 
parliament^  alters  certain  provisions  of  the  Criminal  Law  Con- 
wlidation  Acts,  the  editor  considers  it  advisable  to  point  out 
those  changes,  and  notice  such  other  matters  as  liave  been  made 
the  subject  of  legislation  during  the  last  session  of  parlia- 
ment subscMjuently  to  the  publication  of  the  Second  Edition  of 
"  The  Justice  of  the  Peace."  This  the  editor  lias  propc>sed  to  effect 
in  a  supplemental  form,  to  be  added  to  the  recent  work  published 
hy  him,  and  which,  with  this  view,  is  presented  gratuitously  to 
•he  purchasers  of  the  Second  Edition. 

Wliere  the  matter  produced  in  this  Addenda  effects  a  change 
in  the  preceding  work,  attention  is  called  to  it  by  a  note  referring 
to  the  page,  and  the  reader  is  requested  to  enter  the  reference 
accordingly  in  that  page. 

25  &  26  Vic.  c.  50. 

An  Act  to  amend  certain  Pi"ovisions  of  the  Acts  of  the  twenty- 
fourth  and  twenty-fifth  years  of  Her  Majesty,  chapters  ninety- 
sii,  ninety-seven,  ninety-nine,  and  one  hundred,  respectively, 
relating  to  Summary  Jurisdiction  in  Ireland. 

^Tiereas,  it  is  expedient  to  amend  ceri;ain  provisions  of  the 
•fits  of  the  24th  &  25t.h  years  of  Her  Majesty,  chapters  96,  97, 
59,  and  100,  respectively,  relating  to  summary  jurisdiction  in 
Ireland  :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majest}',  by  and  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present  parliament 
«8embled,  and  by  the  autliority  of  the  same,  as  f<illows  : 

1-  [Commencement  of  act]  This  act  shall  commence  and  take 
effect  on  the  first  day  of  September,  one  thousand  eight  hundred 
and  aixty-two. 

2.  [Ai  to  prosecution  of  offences  made  punishable  on  summary 
conviction  in  Ireland,]     From  and  after  the  commencement  of 

a* 
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tliis  act  every  oflfence  by  this  act  and  the  said  recited  actfl,  res- 
pectively, made  punishable  on  summary  conviction  in  Ireland, 
may  be  prosecuted  before  any  justice  or  justices  sitting  in  petty 
sessions  in  Ireland,  or  before  any  two  justices  sitting  out  of 
petty  sessions,  (when  the  offender  shall  be  imable  to  procure 
bail  for  his  appearance  at  petty  sessions),  or  before  any  divisional 
justice  of  the  polic-.i  district  of  Dublin  metropolis  ;  and  no 
8tij)endiary  magistrat<i  in  Irel«and,  not  being  a  justice  of  the 
police  district  in  Dublin  metropolis,  shidl  have  any  further  or 
otlier  jurisdiction  than  any  other  justice  of  the  peace  in  respect 
of  any  such  offence  (a). 

3.  [Promioiis  in  24  ^'  25  Vic.  cc.  96  and  97,  relating  to  mode  of 
compel/ i/ifjf  apj^tardnceB,  not  to  extend  to  Ireland^  The  provisions 
contauicd  in  the  lOoth  section  of  the  said  act  of  the  last  session, 
cap.  96,  and  in  the  G2nd  sec.  of  the  said  act  of  the  siune  session, 
cap.  97,  rcdating  to  tlie  mode  of  compelling  the  a])pearance  of 
l)ei'sons  punishable  on  sxnnmary  convirtion,  shall  not  extend  to 
In^land  (6) ;  and  from  and  aft^r  the  commencement  of  this  act 
whenever  information  shall  be  given  to  any  justice  or  justices 
in  Ireland  that  any  person  has  comuiitted  or  is  suspected  to  have 
committed  any  olffnce  within  the  limits  of  the  jurisdiction  oi 
such  justice  or  justices,  for  which  such  ;  erscms  shall  l)e  punishable 
upon  a  summary  conviction,  all  proceedings  as  to  com]^elling  the 
appearance  of  any  person  against  whom  any  such  complaint  shaU 
have  becm  maile,  or  of  any  witness,  and  as  to  the  hearing  and 
determination  of  such  complaints,  and  as  to  the  making  and 
executing  of  any  oiilers  i-elating  thereto,  shall  be;  subject  in  aU 
respects  to  the  provisions  of  "The  Petty  Sessions  (Ireland)  Act, 
1851,'*  as  the  stime  is  amended  by  "The  Petty  Sessions  Clerk 
(Ireland)  Act,  1858,'^  when  the  ciiso  shall  be  heard  in  any  petty 
sessions  district,  and  to  the  provisions  of  the  acts  ivlating  to  the 
divisional  police  ollices  when  the  case  shall  be  heard  in  the  police 
district  of  Dublin  metropolis,  so  far  as  the  said  provisions  shall 
be  consistent  with  any  special  provisions  of  this  act. 

4.  [l^enahy  on  sfealing  trees,  sliruba^  d:c.  (under  th^  value  of  £5) 
growing  anyw1iei\i\  Any  j>erson  who  shall  steal,  or  shall  cutj 
break,  root  up,  or  otherwise  destroy  or  damage  with  intent  tc 
steal,  the  whole  or  any  part  of  any  growing  tree,  sajiling,  shrub, 
or  undenvood,  or  any  growing  fruit  or  vegetable  production,  oi 
any  growing  cultivated  root  or  plant,  shall  (in  case  the  value  oi 

(a)  See  ante,  pp.  32,  1 35,  436,  for  (6)  On  reference  to  p.  436  it  will  b< 

comments  on  the  provinious  of  the  seen  that  the  name  view  has  beex 

almve  recited  acta,  wul  wliich  are  by  taken  by  the  editor  with  regard  toth< 

this  section  amended  ;  and  s^'e  pp.  operation  of  the  sections  above  refer 

439,  44S,  452,  fur  the  sections  which  red  to. 
have  been  amended. 
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ihe  property  stolen  or  the  amoimt  of  the  injury  done  shall  not 
eice^  £5)  pay  to  the  party  agi^rieved  tlie  value  of  the  projKiity 
stolen  or  the  amount  of  the  injury  done,  and  shall  also  be  liahlo 
to  a  fine  not  exceeding  £5,  or  to  be  imjmsoned  for  any  period 
not  exceeiling  three  months  ;  and  the  oflVnccs  in  this  and  tlie 
following  sections  mentioned  may  be  prosecuted  summarily  before 
one  or  more  J.  P/s  as  herein-before  mentioned. 

5.  \Pen(dty  on  stedlinff  ttrefi,  plants,  ve<jf(ahlts,  d'c.y  severed  from 
tksKul,  or  turf  fuel  ^  not  exceeding  40a  in  indue,]  Any  person 
who  shall  steal,  or  damage  with  intent  to  steal,  the  whole  or  any 
part  of  any  tree,  sapling,  shrub,  or  underwood,  or  any  cultivated 
plant,  root,  fruit,  or  vegetable  production  severed  from  the  soil, 
or  any  turf  or  peat  manufactured  or  partly  manufactured  for 
fuel,  (in  case  the  value  of  such  article  or  articles  stolen  or  tlie 
amount  of  the  injury  done  shall  not  exceed  40s.),  shall  pay  to 
the  party  aggrieved  the  value  of  the  property  stolen  or  the 
amount  of  the  injury  done,  and  shall  also  \ye  liabh;  to  a  line 
not  exceeding  £5,  or  to  be  imprisoned  for  a  term  not  exceeding 
three  months  (c). 

6.  \P<}Mlfy  on  persons  possessing  carcases  of  sheep,  <ix.  tmthout 
accounting  for  tJie  same.]  Whenever  any  credible  witness  shall 
prove  upon  oath,  before  a  J.  P.,  that  there  is  reasonable  cause  to 
suspect  that  any  of  the  articles  of  property  following  ;  that  is  to 
say,  the  carcase  of  any  sheep  or  lamb,  or  the  head,  skin,  or  any 
pit  thereof,  or  the  fleece  of  any  sheep  or  lamb,  has  been  stolen 
or  unlawfully  taken,  and  is  to  bo  found  in  any  house  or  other 
place,  it  shall  be  lawful  for  such  justice  to  issue  a  warrant  to 
search  such  house  or  place  for  such  articles  of  property ;  and 
any  person  in  whose  possession  or  on  whose  premises  any  of  the 
said  articles  of  property  shall  be  found  by  virtue  of  any  such 
search  warrant  (or  by  any  member  of  the  constalmlary  or  metro- 
politan police  forces  when  executing  any  warrant  or  otherwise 
acting  in  the  discharge  of  his  duty),  and  who  shall  not  satisfy 
the  justice  before  whom  he  shall  be  brought,  that  he  came 
lawfully  by  tlie  same,  or  that  the  same  was  on  his  premise^^ 
"ithout  his  knowledge  or  assent,  may  be  (committed,  by  such 
justice  to  gaol  until  the  next  day  of  holding  petty  sessions  for 
the  (Ustrict,  unless  he  shall  enter  into  a  recognizance  with  on<i 
or  more  sureties  to  appear  at  such  petty  sessions ;  and  if  such 
pereon  uhall  not  account  for  the  same  in  manner  aforesaid,  he 
shall,  on  summary  conviction  by  such  justi(;e  or  justices  as 
aforesaid,  and  at  his  or  their  discretion,  either  be  committed 
pursuant  to  the  provisions  of  "The  Petty  Sessions  (Ireland) 


{e)  See  ante,   pp.   433,  434,  and  note  {v). 
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Act,  1851,"  to  be  imprisonod  for  a  term  not  exceeding  three 
months,  or  to  be  liable  to  a  line  not  exceeding  £5  (d), 

7.  [Penalty  on  workman  making  away  vnth  goods  (not  exceeding 
£5  in  value)  committed  to  his  care.]  Any  artificer,  workman, 
journeyman,  aj^prentice,  servant,  or  other  person  who  shall 
unlawfully  dispose  of,  or  retain  in  his  possession  without  the 
consent  of  the  person  by  w^liom  he  shall  be  hired,  retained,  or 
employed,  any  goods,  wai-cs,  work,  or  materials  committed  to  his 
care  or  charge  (the  value  of  such  goods,  wares,  work,  or  materials 
not  exceeding  the  sum  of  £5),  shall  pay  to  the  party  aggrieved 
such  compensation  as  the  justices  shall  think  reasonable,  and 
shall  also  be  liable  to  a  fine  not  exceeding  40s.,  or  to  be  im- 
prisoned for  a  term  not  exceeding  one  montL 

8.  [Penalty  on  stealing  poultry ^  not  fxceeding  bs.  in  valtu,]  Any 
person  who  shall  steal,  or  injure  with  intent  to  ste^l,  any  turkey, 
goose,  or  other  poultry  (whei-e  the  value  of  such  poultry  so  stolen 
or  injured  shall  not  exceed  5s.),  shall  be  liable  to  a  fine  not 
exceeding  20s.,  or  to  be  imprisoned  for  a  period  not  exceeding 
two  weeks  (e). 

9.  [Assault  cases  may  he  fnvce^ded  ivith  although  party  aggrieved 
declines  to  prosecute.]  It  shall  bo  lawful  for  the  justices  (/)  at 
petty  sessions,  if  they  shall  so  think  fit,  to  proceed  against  any 
person  or  persons  charged  with  being  guilty  of  an  assault,  pur- 
suant to  the  provisions  of  the  statute  24  &  25  Yic.  c.  100,  s.  42, 
notwithstanding  that  the  party  aggrieved  may  decline  or  refuse 
to  prefer  a  complaint  (f/). 

10.  [Summary jurisdiction  in  cases  of  assault  on  peace  officers  and 
otJiers.]  And  whereas  by  tlie  act  of  the  24  &  25  Vic.  c.  100, 
8.  38,  certain  assaults  tlier«?in  specified  on  peace  officers  and 
others  are  made  misdemennors,  an<l  punishable  with  imprison- 
ment for  a  term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  it  is  desirable  also  to  give  a  summary  jurisdiction  in 
petty  cases  for  the  same  offence  :  be  it  then-fore  enacted,  that 
two  J.  Ps.  shall  have  a  concurrent  jurisdiction  to  punish  such 


(di  If  any  constable,  by  virtue  of 
a  search  warrant  or  otherwise  acting 
in  the  (lischarf/e  of  his  duty  Batisfies  a 
J.  P.  that  an  accuHed  person  is  un- 
lawfully {)OK8eB8ed  of  any  part  of  any 
sheep  or  lamb,  such  ^lerson  is  liable 
to  be  imprisoned  for  a  period  not 
exceeding  3  months  or  to  a  tine  not 
exceeding  £o.  Under  24  &  25  Vic. 
c.  9(>,  88.  21  &  22,  such  person  is 
liable  to  sir  months  imprisonment 
or  to  a  fine  of  £20  ;  ante,  p.  430. 
Care  must  therefore  be  taken  not  to 


ailminister  the  ]>enalty  under  the  24 
&  25  Vic.  c.  96,  88.  21  &  22. 

{e)  For  offence  of  stealing  birdi 
not  the  subject  of  larceny  at  com- 
mon law,  see  ante,  p.  429. 

(f)  One  justice  has  now  juri8die> 
tion  to  deal  with  tho  charge,  notwith- 
standing the  section  mentioned  in  this 
clause  and  given  at  p.  449,  by  force  of 
the  2nd  section  of  this  act. 

{g)  See  note  (v).  ante,  p.  449,  where 
the  defect  cured  by  the  above  section 
is  referred  to. 
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assaults  under  the  42iid  section  of  the  said  act,  if  they  shall 
consider  the  oflfence  so  trivial  as  not  to  require  being  dealt  with 
by  a  superior  tribunal  (h), 

11.  [Extent  of  act]     This  act  shall  extend  to  Ireland  only. 

CARDS.  By  25  Vic.  c.  22,  s.  27,  the  provisions  of  9  Geo. 
IV.  c.  18,  granting  duties  on  cards  and  dice,  are  repealed,  and 
by  sec.  29  it  is  provided  that  the  duty  henceforth  payable  shall 
be  denoted  on  the  wrapper,  and  the  cards  are  to  be  sold  in 
separate  packs  enclosed  in  wrappers ;  and  if  the  cards  are  not 
properly  enclosed,  the  maker  and  also  the  person  selling  such 
cards  shall  be  liable  to  the  penalties  imposed  by  this  act  for 
selling  cards  not  enclosed  in  wrappers.  By  sec.  30  the  commis- 
sioners are  to  grant  licences  to  sell  cards ;  and  by  sec.  31  it  is 
declared  that  if  any  person  shall  sell  or  offer  for  sale  cards 
without  a  licence  he  shall  forfeit  £20  ;  and  any  person  who 
shall  sell  cards  at  any  house  or  place  not  specified  in  a  licence 
granted  to  him,  shall  be  deemed  to  be  a  person  selling  cards 
without  a  licence ;  and  any  person  who  shall  be  found  hawking 
or  carrying  about  for  sale,  cards,  whether  enclosed  in  a  stamped 
wrapper  or  not,  and  who  shall  sell  the  same  or  offer  the  same 
for  sale  at  any  place  for  which  he  shall  have  no  licence,  may  be 
apprehended  by  any  constable  or  officer  of  inland  revenue  and 
taken  before  any  J.  P.,  who  shall  hear  and  determine  the  matter, 
and  if  upon  conviction  of  such  offence  the  offender  shall  not 
immediately  pay  the  penalty  in  which  he  shall  be  convicted,  he 
shall  be  committed  to  prison  for  not  exceeding  three  months 
nor  less  than  one  month,  unless  the  penalty  shall  be  sooner 
paid,  and  all  cards  shall  be  forfeited.  By  sec.  32  it  is  provided 
that  if  any  maker  of  Ciirds  shall  send  out  of  his  house  any  cards 
except  for  exportation,  the  same  not  being  in  packs  enclosed 
in  wrappers  in  manner  aforesaid,  or  if  any  person,  whether  a 
cani-maker  or  not,  shall  sell  any  cards,  not  being  a  pack  of  cards 
enclosed  in  a  wrapper,  he  shall  forfeit,  if  ho  be  a  maker  of  cards, 
£100,  and  if  he  be  not  a  maker  of  cards,  £20;  and  all  unstamped 
cards  are  to  be  forfeited ;  and  for  the  purposes  of  seizure  it  shall 
be  lawful  for  any  officer  under  the  authority  of  a  warrant  granted 
by  two  commissioners  or  one  J.  P.,  to  search  in  the  daytime  for 
same.  The  name  of  the  maker  is  to  be  printed  on  the  wrapjier, 
which  is  not  to  be  defaced  or  injured  under  the  penalty  of  £5  ; 
8.  33.  The  seller  of  cards  is  to  cancel  the  stamp  on  the  wrapper 
or  in  default  he  shall  forfeit  £5 ;  s.  34.  If  any  person  shall 
commit  any  fraud  relating  to  the  wrappers  on  cards  he  shall 
forfeit  £20 ;  s.  35.     Sec.  36  provides  that  certain  cards  may  be 


(A)  See  observationB  at  p.  458. 
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Bold  without  wrappers,  and  s.  37  that  unstamped  cards  may  be 
exported. 

COPYRIGHT  (t).  By  25  &  26  Vic.  c.  68,  being  an  act  for 
amending  the  law  relating  to  coj)yright  in  works  of  the  fine  arts, 
and  for  repressing  the  commission  of  fraud  in  the  production  and 
Kale  of  such  works,  it  is  by  s.  1  provided  tliat  copyright  in  works 
hereafter  made  or  sold  is  to  vest  in  the  author  for  his  life  and 
for  seven  years  after  his  death. 

2.  Copyright  not  to  prevent  the  representation  of  the  same 
puhjects  in  other  works.  3.  Assignments,  licences,  &c.  to  be  in 
^mting.  4.  Register  of  proprietors  of  copyright  in  paintings, 
drawings,  and  photograj)hs  to  be  kept  at  stationer's  hall,  as  in 
5  &  6  Vic.  c.  45.  5.  Certain  enactments  of  5  &  6  Vic.  c.  45, 
to  apply  to  the  books  to  be  kept  under  this  act. 

6.  [Penalties  on  infringement  of  copyright^  If  the  author  of 
any  ])ainting,  drawing,  or  y>hotograph  in  wiiich  there  shall  be 
subsisting  copyright,  after  having  sold  or  disjiosed  of  such  copy- 
right, or  if  any  other  person,  not  being  the  proprietor  for  the  time 
being  of  coi)yright  in  any  painting,  drawing,  or  photograph,  shall, 
without  the  consent  of  such  proprietor,  repeat,  copy,  colourably 
imitate,  or  otherwise  multiply  for  sale,  hire,  exhibition,  or  dis- 
tribution, or  cause  or  procure  to  be  rej)eated,  copied,  colourably 
imitated,  or  otherwise  muti plied  for  sale^  hire,  exhibition,  or 
distribution,  any  such  work  or  the  design  thereof,  or,  knowing 
that  any  such  repetition,  copy,  or  other  imitation  ha.s  been  imlaw- 
fuUy  made,  shall  import  into  any  part  of  the  United  Kingdom, 
or  sell,  publisli,  let  to  hire,  exhibit,  or  distribute,  or  offer  for 
sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to  be 
imported,  sold,  published,  let  to  hire,  distributed,  or  offered  for 
sale,  hire,  exhibition,  or  distribution,  any  repetition,  copy,  or 
imitation  of  the  said  work,  or  of  the  design  thereof,  made  without 
such  consent  as  aforesaid,  such  person  for  every  such  offence  shall 
forfeit  to  the  pR)i)iietor  of  the  copyiight  for  the  time  being  a 
sum  not  exceeding  £10 ;  and  all  such  repetitions,  copies,  and 
imitations  made  without  such  consent  as  aforesaid,  and  all  nega- 
tives of  ])hotogTa]>hs  made  for  the  purpose  of  obtaining  such 
co])ies,  shall  be  forfeited  to  the  projirietor  of  tbe  copyright. 

7.  \Penalties  on  fraudulent  productions  and  salesA  No  person 
shall  do  or  cause  to  be  done  any  or  either  of  the  following  acts ; 
that  is  to  say :  1.  Ko  person  shall  fraudulently  sign  or  other- 
wise affix,  or  fraudulently  cause  to  be  signed  or  otherwise  affix- 
ed, to  or  upon  any  })ainting,  drawing,  or  photograph,  or  the  nega- 
tive thereof,  any  name,  initials,  or  monogram.  2.  No  person 
shall  fraudulently  sell,  publish,  exhibit,  or  dispose  of,  or  offer 

(i)  See  ante,  p.  483. 


ADDENHJ.  IX 

for  sale,  exhibition,  or  distribution,  any  painting,  drawing,  or 
photograph,  or  negative  of  a  photograpli,  having  tliereon  the 
Mrne,  initials,  or  monogram  of  a  person  who  did  not  execute  or 
make  such  work.  3.  Xo  person  shall  fraudulently  utter,  dis- 
pose of,  or  put  off,  or  cause  to  be  uttered  or  disposed  of,  any 
copy  or  colourable  imitation  of  any  painting,  drawing,  or  photo- 
graph, or  negative  of  a  photograph,  whether  there  shall  bo  sub- 
sisting copyright  therein  or  not,  as  having  been  made  or  executed 
by  the  author  or  maker  of  the  original  work  from  which  such 
copy  or  imitation  shall  have  been  taken.  4.  Where  the  author 
or  maker  of  any  painting,  drawing,  or  photograph,  or  negntivo 
of  a  photograph,  made  either  before  or  after  the  passing  of  tliis 
aL%  shall  have  sold  or  otherwise  pai-ted  with  the  possession  of 
such  work,  if  any  alteration  shall  afterwards  be  made  therein  by 
any  other  person,  by  addition  or  other^vise,  no  person  shall  be 
at  liberty,  during  the  life  of  the  author  or  maker  of  such  work, 
without  his  consent,  to  make  or  knowingly  to  sell  or  publish, 
or  otfer  for  sale,  such  work  or  any  copies  of  such  work  so  altered 
as  aforesaid,  or  of  any  part  thereof,  iis  or  for  the  unalt(?red  work 
of  such  author  or  luaker.  Every  offender  under  this  section 
shall,  upon  conviction,  forfeit  to  the  person  aggrieved  a  sum  not 
exceeding  £10,  or  not  exceeding  double  the  full  price,  if  any, 
at  vhich  all  such  copies,  engravings,  imitations,  or  alter(;d  works 
shall  have  l^en  sold  or  offered  for  sale ;  and  all  such  copies,  en- 
gravings, imitations,  or  altered  works  shall  be  forfeited  to  the, 
person,  or  the  assigns  or  legal  representatives  of  the  person 
whose  name,  initials,  or  monogram  shall  be  so  fraudulently 
Rigned  or  atlixed  thereto,  or  to  whom  such  8j)urious  or  altered 
work  shall  be  so  fraudulently  or  falsely  ascriled  as  aforesaid: 
provided  always,  that  the  penalties  imposed  by  this  section  shall 
not  be  incurred  unless  the  person  whose  name,  uiitials,  or  mono- 
gram shall  be  so  fraudulently  signed  or  affixed,  or  to  whom  such 
spurious  or  altered  work  shall  be  so  fraudulently  or  falsely 
ascribed  as  aforesaid,  shall  have  been  living  at  or  within  twenty 
years  next  before  the  time  when  the  offence  may  have  been  com- 
mittefL 

8.  [Hecovery  of  pecuniary  penafti^s,]  All  pecuniary  penalties 
which  shall  be  incurred,  and  all  such  unlawful  cojjies,  imitations, 
and  all  other  effects  and  things  as  shall  have  been  forfeited  by 
offenders,  pursuant  to  this  act,  and  pursuant  to  any  act  for  the 
protection  of  copyright  engraving,  may  be  recovered  by  the  per- 
son hereiu-before  and  in  any  such  act  as  aforestdd  empowered 
to  recover  the  same  respectively,  and  herein-after  called  the 
complainant  or  the  complainer,  as  follows :  in  England  an<i 
heland,  either  by  action  against  the  party  offending,  or  by  sum- 
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niary  proceeding  before  any  two  justices  having  jurisdiction 
where  the  party  ollending  resides. 

DOGS.  By  25  &  2G  Vic.  c.  59  s.  1,  it  is  enacted  that  th( 
owner  of  every  dog  shall  be  liable  in  damages  for  injury  done  to 
any  sheep  by  his  dog ;  and  it  shall  not  be  necessary  for  the  part) 
seeking  such  damages  to  show  a  ])revious  mischievous  j)ropensity 
in  such  animal,  or  the  owners  knowledge  of  such  pnn'ious 
mischievous  propensity,  or  that  the  injury  was  attTibutable  tc 
neglect  on  the  part  of  such  owner:  such  damages  shall  be  recov- 
erable by  tlio  owner  of  the  sheep  killed  or  injured  in  any  court 
of  competent  jurisiUction  ;  where  the  aniount  of  the  damages 
claimed  shall  not  exceed  £5,  the  same  shall  be  recoverable  ii 
a  summary  way  before  any  justice  or  justices  sitting  in  pettj 
sessions  under  the  provisions  of  "  Tlie  P(;tty  Sessions  (Ireland 
Act,  1851,"  or  of  any  act  amending  the  same. 

2.  [WIio  sliall  he.  det^nifd  the  owner  of  the  dog.'\  The  occupiei 
of  any  house  or  pivmises  wh(»re  any  dog  was  kept,  or  permitted 
to  live  or  n^main,  at  the  time  of  such  injury,  shidl  be  deemed  tc 
be  the  owner  of  such  dog,  and  shall  be  liable  as  such,  uide^s  th( 
said  occupier  can  prove  that  he  was  not  the  owner  of  such  doj 
at  the  time  the  injury  complained  of  was  committed,  and  thai 
such  dog  was  kept,  or  permitted  to  live  or  remain,  in  the  sai(i 
house  or  premise.s  without  his  sanction  or  knowledge  :  provider 
always,  that  where  there  are  more  occupiers  than  one  in  an} 
house  or  premises  let  in  separate  apartments,  or  lodgings,  oi 
otherwise,  the  occupier  of  that  jmrticular  part  of  the  prtMuises  ir 
which  part  such  dog  shall  have  been  kept,  or  i)eniiilted  k>  livi 
or  remain,  at  the  time  of  such  injur}',  shall  be  deemed  to  be  tin 
owner  of  such  dog. 

FACTORIES.  By  25  Vic.  c.  8,  s.  1,  it  is  provided  that  ii 
any  building  or  premises  in  which  any  j)rocess  previous  U 
packing  is  carried  on,  in  the  occupation  of  bleaching,  dying,  o\ 
linislung  of  any  yam  or  cloth  of  cotton,  silk,  wool,  or  flax,  or  am 
yarn  or  cloth  of  auy  other  material,  including  the  occui)ation  o 
bleaching  by  the  open-air  process,  as  defined  in  the  23  &  24  Vie 
c.  78,  and  in  one  or  more  of  which  processes  steam  or  water  oi 
other  mechanical  power  is  used  or  emjiloyed,  it  shall  not  \m 
lawful  to  emi)loy  females,  young  persons,  or  children,  or  any  o 
them  during  the  night,  i.e.  from  8  o'cloi^k  in  the  evening  to  ( 
o'clock  in  the  morning,  excepting  to  i-ecover  lost  time,  in  tin 
manner  provided  by  the  "  Bleaching  and  Dying  Works  Act/ 
23  <fc  24  Vic.  c.  78 ;  and  by  a.  2  it  is  ])rovided  tliat  for  th( 
enforcement  of  tliis  act,  tlu^e  shall  be  a])i»licable  all  the  powew 
pi-o visions,  and  penalties  of  7  &  8  Vic.  c.  15  {j), 

U)  8ee  p.  507,  et  »e<i. 
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FOREIGNEES.  By  25  &  26  Vic.  c  70,  effect  is  given  to 
a  convention  between  England  and  Denmark  for  the  mutual 
surrender  of  criminals,  and  powers  are  given  to  J.  P.'s  in  Ireland 
in  certain  cases  to  issue  their  warrants  for  the  apprehension  of 
fugitives  (k). 

GAME.(/)  By  25  &  26  Vic.  c.  1 14,  being  an  act  for  the  preven- 
tion  of  poaching,  it  is  by  s.  1 .  enacted,  that  tlie  word  "  game  "  in 
this  act  sliall  for  all  the  purposes  of  this  act  be  deemed  to  include 
any  one  or  more  hare«,  pheasants,  partridges,  eggs  of  pheasants 
and  partridges,  woodcocks,  snipes,  rabbits,  grouse,  black  or  moor 
game,  and  eggs  of  grouse,  black  or  moor  game  ;  and  the  words 
** justice"  and  "justices"  in  this  act  shall,  unless  otherwise  pro- 
vided for,  mean  respectively  a  justice  and  justices  of  the  peace 
respectively  of  and  for  the  county,  riding,  division,  liberty,  city, 
>)orough,  or  place  in  which  any  game,  gun,  part  of  gun,  net,  snare, 
or  engine  after  mentioned  shall  be  found. 

2.  [Potoer  to  constables  to  search  persons  ufithout  warrant  in  cer- 
tain ccises.]  It  shall  be  lawful  for  any  constable  or  peace  officer 
in  any  county,  borough,  or  place  in  Great  Brittiin  and  Ireland,  in 
any  highway,  street,  or  public  place,  to  search  any  person  whom 
he  may  have  good  cause  to  susi)ect  of  coming  from  any  land 
where  he  shall  have  been  unlawfully  in  search  or  pursuit  of 
game,  or  any  person  aiding  or  abetting  such  person,  and  having 
in  his  possession  any  game  unlawfully  obtained,  or  any  gun,  i)art 
of  gun,  or  nets  or  engines  used  for  the  killing  or  taking  game, 
and  also  to  stop  and  search  any  cart  or  other  conveyance  in  or 
upon  which  such  constable  or  peace  officer  shall  have  good  cause 
to  suspect  that  any  such  game  or  any  such  article  or  thing  is 
being  carried  by  any  such  person,  and  should  there  be  found  any 
game  or  any  such  article  or  thing  as  aforesaid  upon  such  person, 
cart  or  other  conveyance,  to  seize  and  detain  such  game,  article, 
or  thing ;  and  such  constable  or  peace  ofhcer  shall  in  such  case 
apply  to  some  J. P.  for  a  summons  cituig  such  person  to  a[)pear 
before  two  J.Ps.  assembled  in  petty  sessions,  as  provided  in  the 
18th  &  19th  Vic.  c.  12G,  s.  9,  (m)  as  far  as  regards  England  and 
Ireland,  and  before  a  sheriifor  any  two  J.Ps.  in  Scotland;  and 
if  such  person  shall  have  obtained  such  game  by  unlawfully 
going  on  any  land  in  sean^h  or  pursuit  of  game?,  (n)  or  shall  have 
used  any  such  article  or  tldng  as  aforesaid  for  uida\v'fully  killing 

{k)  See  ante,  pp.  21,  22.  of  the  evidence  to  satisfy  the  justiccB 

(/)  See  ante,  p.  569,  et  seq.  that  the  poreonB  have  come  iinlaw- 

(m)  The  section  above  referred  to  fully  by  the  game,  they  alone  are 

merely  directs  that  the  petty  sessions  the  judges,  and  their  decision  on  this 

shall  be  an  oi>en  court,  \'ide  ante,  p.  point  cannot  be  reviewed,  see  ante, 

eu.  p.  1*1- 

(ji)  Of  the  degree  and  sufficiency 
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or  taking  game,  or  shall  have  been  accessory  thereto,  such  person 
shall,  on  being  convicted  thereof,  forfeit  and  pay  any  sum  not 
exceeding  live  pounds,  and  shall  forfeit  such  game,  guns,  parts  of 
guns,  nets,  and  engines,  and  the  J.Ps.  shall  direct  the  same  to  be 
sold  or  destroyed,  and  the  proceeds  of  such  sale,  with  the  amount 
of  the  penalty,  to  be  paid  to  the  ti-easurer  of  the  county  or 
borough  where  the  conviction  takes  place  ;  (o)  and  no  person  who, 
by  direction  of  a  J. P.  in  writing,  shall  sell  any  game  so  seized 
shall  be  liable  to  any  j)enalty  for  such  sale ;  and  if  no  conviction 
t-akes  place,  the  game  or  any  such  article  or  thing  as  aforesaid, 
or  the  value  thereof,  sliall  be  restored  to  the  person  frum  whom 
it  had  been  seizetl. 

3.  [lit  covert/  of  2)enaUies,^  Any  penalty  under  this  act  shall 
be  recovered  and  enforced  in  Ireland  under  the  l*etty  Sessions 
Ireland  Act,  1851,  when  not  otherwise  directed  in  this  act. 

5.  No  conviction  shall  be  quashed  for  want  of  form,  or  re- 
moved by  certiorari. 

6.  [Power  of  appeal.]  Any  person  who  shall  think  himself 
aggrieved  by  any  such  summary  conviction  may  aj^peal  to  the 
next  court  of  general  or  quarter  sessions,  which  shall  be  holdeu 
not  less  than  twelve  days  after  the  day  of  such  conviction  for  the 
county,  riding,  division,  or  borough  wherein  the  cause  of  com- 
plaint shall  have  arisen,  provided  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  a])peal,  and  of  the 
cause  and  matter  thereof,  within  three  days  after  such  conviction, 
and  seven  clear  days  at  the  least  before  such  sessions,  and  shall, 
within  three  days,  enter  into  a  recognizance,  or  bond  of  caution 
in  Scotland,  with  a  sulHcient  surety,  before  a  J.l\,  conditioned 
personally  to  appear  at  the  said  sessions,  and  to  try  such  appeal, 
and  to  abide  tlie  judgment  of  the  court  thereupon,  and  to  pay 
such  costs  as  shall  be  awarded  by  the  court  j  and  the  court  at 
such  sessions  shall  hear  and  determine  the  matter  of  append,  and 
sliall  make  suctli  order  therein,  with  or  without  costs,  to  either 
party,  as  to  the  court  shall  see  lit,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment. 

GUNPOWDEli  The  25  &  2G  Vic.  c.  97,  amends  the  23  & 
24  Vic.  c.  139,  by  enacting  that  the  powers  of  licensiiig  vested 
in  manner  aforesaid,  in  the  J.Ps.  in  petty  sessions  assembled,  may, 
within  the  police  district  of  the  Dublin  melroi)olis,  be  exercised 
by  any  two  or  more  divisional  magistmtes  of  police. 

INDUSTRIAL  AND  PKOVIDEXT  SOCIETIES.  By  25 
&  26  Vic.  c.  87,  being  an  act  to  consolidate  and  amend  the  laws 
relating  to  industrial  and  provident  societies,  the  constitution  of 

(o)  This  provision  as  to  the  dietri-  lowed,  or  else  the  conviction  will  be 
bution  of  the  penalty  should  be  fol-      bad. 
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societies  under  tliis  act  is  regulated,  and  certain  penalties  are  in- 
flicted and  recoverable  before  J.Ps.  for  the  non-publication  of  the 
name  of  the  society,  and  for  carrying  on  the  business  of  the  society 
without  having  a  registered  office  (p). 

LIC1':^'CES.  By  26  Vic.  c.  22,  s.  4,  it  is  provided  that  before 
any  license  shall  be  granted  to  any  brewer  of  beer  for  sale,  other 
than  a  first  license,  the  brewer  or  his  princijial  servant  shall  make, 
before  a  J. P.  or  an  officer  of  excise,  a  declaration  in  writing  under 
the  5  &  6  Will.  IV.  c.  62,  setting  forth  a  true  account  of  the  num- 
ber of  bushels  of  malt,  and  of  the  number  of  pounds  of  sugar  used 
by  such  brewer  within  the  previous  year,  ending  on  the  10th  of 
October  preceding  the  aj>plication  for  suith  license ;  and  if  the 
declaration  shall  be  false,  the  person  making  the  same  shall  be 
subject  to  the  penalties  prescribed  by  the  last  mentioned  act.  If 
any  person  shall  brew  any  beer  for  the  use  of  any  other  person 
at  any  place  other  than  the  premises  of  the  person  for  whose  u^e 
the  beer  shall  be  brewed,  the  person  brewing  the  beer  shall  l>e 
deemed  to  be  a  brewer  of  beer  for  sale,  and  shall  be  liable  to  take 
out  a  license  ;  s.  11.  Licenses  granted  imder  23  Vic.  c.  27,  and 
23  &  24  Vic.  c.  107  (Refreshment  Houses  and  Wine  License  Act), 
may  be  transferred  as  other  excise  licenses,  in  case  of  the  removal 
of  the  licen.sed  person  (q) ;  provided,  however,  that  no  license 
shall  be  transferred  by  the  officers  of  excise,  unless  the  assignee 
shall  be  duly  licensed  to  keep  a  refreshment  house,  nor  unless  he 
shall  produce  to  such  officers  a  certificate  from  a  J.  P.  acting  for 
the  city,  borough,  town,  or  place  in  which  the  house  and  premises 
are  situated,  that  such  J. P.  does  not  object  to  such  transfer  being 
made,  and  j)rovided  that  no  such  license  so  transferred  shall 
authorise  the  assignee  to  carry  on  the  business  for  a  longer  period 
than  five  weeks  from  the  date  of  such  transfer,  unless  he  shall  in 
the  mean  time  have  qualified  himself  to  become  the  holder  of  a 
license  of  the  like  kind,  s.  15.  For  the  change  eliected  ])y  this 
act  and  the  regulations  as  to  the  sale  of  spirits  in  fairs  and  mar- 
kets, see  tit.  Markets,  Fairs  and  Eaces  ;  and  see  also  tit.  Cards, 
for  excise  regulations  as  to  their  sale. 

MAKKETS,  FAIKS,  AND  EACES.  By  25  Vic.  c.  22,  s.  12, 
so  much  of  any  act  as  permits  the  sale  of  beer,  spirits,  or  wine  at 
fairs  or  races  without  an  excise  license  is  repealed,  and  by  s.  13 
it  is  enacted  that  it  shall  be  la^vful  for  the  Commissioners  of  In- 
land Eevenue,  with  the  consent  in  writing  of  two  J.Ps.  usually 
acting  at  the  petty  sessions  for  the  petty  sessional  division  within 
which  the  place  of  sale  is  situated,  to  authorise  an  officer  of  excise 
to  grant  to  any  person  who  shall  be  duly  authorised  to  keep  a 

ip)  See  ante,  p.  569,  tit.  Friendly  {q)  Vide  ante,  pr-  288,  678. 

Sooeties. 
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common  inn,  ale  }iou8e,  or  victualling  house,  and  who  shall  have 
taken  out  the  proper  licenses  to  sell  beer,  spirits,  wine,  or  tobacco, 
an  occasional  license  under  this  act,  empowering  him  to  sell  the 
like  articles  for  which  he  shall  have  taken  out  such  licenses  as 
aforesaid,  at  any  such  other  place  and  for  such  period  of  time, 
not  exceeding  three  consecutive  days  at  any  one  time,  as  the  said 
commissioners  sliall  approve,  and  as  shall  be  specified  in  such 
occasional  license  ;  provided  that  no  such  occasional  license  shall 
authorise  tlie  sale  of  imy  beer,  spirit-s,  or  wine,  except  during  the 
hours  after  sunrise  and  before  sunset ;  and  provided  that  the  said 
license  shall  not  protect  any  such  person  in  the  sale  of  any  of  the 
articles  herein-mentioned,  unless  he  shall  at  the  time  of  such  sale 
produce  such  license  when  requested  to  do  so  by  any  officer  of 
excise  or  by  any  constable  or  police  officer ;  nor  shall  any  such 
license  be  granted  for  the  sale  of  any  of  the  articles  herein-meji- 
tioned  on  any  Sunday,  Christmas-day,  or  Good  Friday,  or  on  any 
day  appointed  for  a  public  fast  or  thanksgiving  (r). 

MEKCHANDISE  MARKS.  The  25  &  26  V.  c.  88,  amends  the 
law  relating  to  the  fraudulent  marking  of  merchandise,  and  makes 
by  s.  2  the  forging  of  a  trade  mark,  or  falsely  applying  any  trade 
mark  with  intent  to  defraud,  a  misdemeanor  ;  applying  a  forged 
trade  mark  to  any  vessel,  case,  wrapper,  &c.,  in  or  with  which 
any  article  is  sold  or  intended  to  be  sold,  a  misdemeanor,  s.  3. 
There  are  also  several  oflences  against  this  act  made  punisliable 
on  summary  conviction  before  J.  Ps.  in  England,  but  the  remedy 
for  the  same  offence  in  Ireland  is  by  civil  bill  process  at  quarter 
sessions,  vide  s.  15. 

MEKCHANT  SHIPPING  («).  By  25  &  26  Vic.  c.  63,  the 
merchant  shipping  acts  are  amended,  and  by  s.  2  it  is  provided 
that  tliis  act  is  to  be  incorporated  with  the  17  &  18  Vic.  c.  104. 
By  the  16th  sec.  it  is  provided  that  clerks  or  scjrvants  to  local 
marine  boards  embf^zzling  in  sliipping  offices  shall  be  guilty  of 
embezzlement  within  the  meaning  of  25  Vic.  c.  96,  s.  68.  Sec- 
tion 21  proviiles  for  the  recovery  by  the  Board  of  Trade  of  wages, 
&c.,  of  seamen  lost  with  their  ship. 

25.  [Peiiulfus  oil  drunken  or  disorderly  passengers.]  The  fol- 
lowing ollendei-s,  that  is  to  say  :  1.  Any  person  who,  being 
drunken  or  disorderly,  has  l>een  on  that  account  refused  admis- 
sion into  any  duly  surveyed  passenger  steamer  by  the  owner  or 
any  person  in  his  employ,  and  who,  after  ha\ang  had  the  amount 
of  his  fare  (if  he  has  i)aid  the  same)  returned  or  t<».ndered  to  him, 
neverthehiss  persists  in  attempting  to  enter  such  steamer.  2. 
Any  person  who  being  drunken  or  disorderly  on  board  any 

{r)  Vide  ante,  pp.  626,  662,  681.  (t)  See  ante.  p.  633.  for  the  acts 

relating  to  merchant  shipping. 
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Buch  steamer  is  requested  by  the  owner  or  any  person  in  his 
employ  to  leave  the  same  at  any  place  in  the  United  Kingdom  at 
which  he  can  conveniently  so  do,  and  who,  having  had  the 
imiount  of  his  fare  (if  he  has  paid  the  same)  returned  or  tendered 
to  him,  refuses  to  comply  with  such  request.  3.  Any  person  on 
board  any  such  steamer  who,  after  warning  by  the  master  or  any 
other  officer  of  the  steamer,  molests  or  continues  to  molest  any 
passenger.  4.  Any  person  who,  after  having  been  refused  admis- 
sion into  any  such  steamer  by  the  owner  or  any  person  in  his 
employ  on  account  of  such  steamer  being  full,  and  who  after 
having  had  the  full  amount  of  his  fare  (if  he  has  paid  the  same) 
returned  or  tcmdered  to  him,  nevertheless  persists  in  attempting 
to  enter  the  same.  5.  Any  person,  having  got  on  board  any 
such  steamer,  who,  upon  being  requested  on  the  like  account  by 
tlie  owner  or  any  person  in  his  employ  to  leave  such  steamer 
Ijcfore  the  same  has  quitted  the  place  at  which  such  person  got 
on  board,  and  who  upon  having  the  full  amount  of  his  fare  (if  he 
hiis  paid  the  same)  returned  or  tendered  to  him,  refuses  to  comply 
with  such  request.  6.  Any  person  who  travels  or  attempts  to 
travel  in  any  such  steamer  without  having  previously  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof.  7.  Any  person 
who,  having  paid  his  fare  for  a  certain  distance,  knowingly  and 
wilfully  proceeds  in  any  such  steamer  beyond  such  distance 
without  previously  i)aying  the  additional  fare  for  the  additional 
distance,  and  with  intent  to  avoid  payment  thereof.  8.  Any 
person  who  knowingly  and  wilfully  refuses  or  neglects,  on  arriving 
at  the  point  to  which  he  has  paid  his  fare,  to  quit  any  such 
steamer :  and,  9.  Any  person  on  board  any  such  steamer  who 
does  not  when  required  by  the  master  or  other  ofhcer  of  such 
steamer  either  pay  his  fare  or  exhibit  such  ticket  or  other  re- 
ceipt (if  any)  showing  the  payment  of  his  fare  as  is  usually 
given  to  persons  travelling  by  and  paying  their  fare  for  such 
steamer  :  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  40s.  ;  but  such  liability  shaU  not  prejudice  the  re- 
covery of  any  fare  payable  by  him. 

36.  \^Ptnnlty  for  injuring  sUamer  or  molesting  crew.^  Any 
person  on  board  any  such  steamer  who  ^vilfully  does  or  causes 
to  be  done  anything  in  such  a  manner  as  to  obstruct  or 
injure  any  part  of  the  macliinery  or  tackle  of  such  steamer,  or  to 
obstruct,  impede,  or  molest  the  crew  of  any  of  them  in  the  navi- 
gation or  management  of  such  steamer,  or  otherwise,  in  the  execu- 
tion of  their  duty  upon  or  about  such  sk*anier,  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceedmg  £20. 

37.  [J/a7i7WT  of  appreJieiuUng  offenders.^  It  shall  be  law- 
ful for  the  master  or  other  ollicer  of  any  duly  surveyed  pas- 
senger steamer,  and  for  all  persons  called  by  him  to  his  assistance. 
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to  detain  any  person  who  has  committed  any  offence  against  any 
of  the  provisions  of  the  two  last  preceding  sections  of  this  act, 
and  whose  name  and  address  are  unknown  to  such  officer,  and  to 
convey  such  offender  with  all  convenient  despatch  before  some 
justice  without  any  warrant  or  other  authority  than  this  act ; 
and  sucli  justice  shall  have  jurisdiction  to  try  the  case,  and  shall 
proceed  with  all  convenient  despatch  to  the  hearing  and  deter- 
mining of  the  complaint  against  such  offender. 

This  statute  also  amends  the  summary  jurisdiction  given  to 
justices  in  salvage  cases,  for  which  see  tit.  Wreck,  and  Sal- 
vage post. 

OATHS.  The  act  2  Ss3  Vic.  c.  74,  for  preventing  the  admin- 
istering of  unlawful  oaths  in  Ireland,  as  amended  by  the  11  &  12 
Vic.  c.  89,  furtlier  continued  by  25  Vic.  c.  32  for  the  period  of 
five  years  from  the  passing  of  that  act,  and  until  the  end  of  the 
then  next  sessions  of  parliament  (t). 

PEACE  PEE8ERVATI0N  ACT,  continued  by  25  Vic.  c.  24, 
to  the  1st  July,  1864,  and  until  the  end  of  the  then  next  ses- 
sions of  parliament  (u), 

PETROLEU^r.  25  &  26  Vic.  c.  60  has  been  passed  to  pro- 
vide for  the  safe  keeping  of  Petroleum,  and  in  certain  cases 
authorizes  the  justices  in  petty  sessions  assembled  to  grant 
licences  to  keep  Petroleum,  under  the  statute,  and  directs  that 
any  forfeiture  under  the  act  may  be  enforced  on  summary  convic- 
tion before  any  two  J.Ps.  and  directs  that  the  one  moiety  of 
peutdty  shall  belong  to  the  crown,  and  the  other  moiety  to  the 
informer,  unless  he  shall  be  a  servant  of  the  person  informed 
against,  in  which  case  such  moiety  shall  be  applied  in  such  man- 
ner as  the  justices  shall  think  lit. 

POOR.  Jiy  25  &  26  Vic.  c.  83,  s.  10.  it  is  enacted  that  from 
and  after  the  pa.ssing  of  this  act,  when  oath  shall  h  ive  been 
made  before  any  two  J.Ps.  sitting  in  petty  sessions  (which  oath 
the  said  justices  are  hereby  empowered  to  administer)  by  the 
mother  of  any  illegitimate  child,  and  the  same  shall  have  been 
supported  by  corroborative  evidence  (v\  it  shall  be  lawful  for  the 
boards  of  guardians  to  recover  from  the  putative  father  the  cost 


(0  Vide  p.  6i6. 

(a)  Vide  ante,  p.  69,  n.  q. 

(r)  The  construction  given  to  this 
flection  by  the  authorities  i;?  that  the 
justices  are  to  receive  the  declaration 
of  the  mother,  without  requiring  any 
corrolx)rative  evidence,  and  that  it  is 
for  the  court  of  quarter  sessions  to 
determine  whether  the  mother's  claim 
is  supported  by  corroborative  evi- 


dence. Tlie  statute  does  not  direct 
that  the  8tat<.>ment  is  to  be  reduced 
to  writing ;  it  would  therefore  appear 
optional  with  the  justices  whether 
they  should  re^juire  a  written  decLi- 
ration  from  the  mother.  It  is  to  Ixi 
presumed  that  instructions  will  be 
issued  to  the  magistrates  for  their 
guidance  under  tlua  section. 
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of  the  maintenance  of  such  illegitimate  child  during  the  time 
that  he  is  in  receipt  of  relief  from  the  poor  rates,  and  while  un- 
der the  age  of  14  ;  and  such  cost  of  maintenance,  and  the  costs 
of  suit,  shall  be  recoverable  by  process  in  the  name  of  the  guar- 
dians before  the  barrister  at  quarter  sessions,  from  the  person  who 
shall  have  been  adjudged  to  be  the  father  of  the  child. 

WAE  DEPARTMENT— RECOVEKY  OF  LAND.  It  is 
provided  by  the  22  Vic.  c.  12,  s.  6  (w)  that  when  any  lease  or 
agreement  of  or  concerning  land  in  Ireland,  vested  in  the  said 
secretary  of  state  on  behalf  of  Her  Majesty  is  determined  by  ex- 
piration, notice,  or  forfeiture  [except  for  non-payment  of  rent], 
possession  of  such  land  may  be  recovered  by  or  on  behalf  of  the 
said  secretary  of  state,  either  as  provided  by  section  72  of  11  & 
12  Vic.  c.  57,  in  case  of  lands  holden  by  a  tenant  at  a  rent  not 
exceeding  £50  per  annum,  and  the  tenant's  interest  wherein  is 
determined,  notwithstanding  the  rent  payable  under  such  lease 
or  agreement  may  exceed  that  amount,  and  the  provisions  of  the 
said  act  shall  be  applicable  accordingly,  or  as  provided  by  sec. 
15  of  *♦  The  Summary  Jurisdiction  (Ireland)  Act,  1851"  (x),  for 
the  recovery  of  the  possession  of  houses  in  (certain  towns  and 
villages,  and  such  last  mentioned  provision  shall  be  applicable  in 
aU  cases  to  the  recovery  of  land  in  Ireland  holden  under  any  such 
lease  or  agreement  as  aforesaid,  wherever  such  land  may  be 
situate,  and  at  and  for  whatever  rent  and  term  the  same  may  bo 
Mden;  and  notwithstanding  anything  to  the  contrary  in  the 
flaid  provision,  the  justices  authorized  to  issue  a  warrant  for 
giving  possession  may  by  such  warrant  authorize  such  i)osses6ion 
to  be  given  forthwith,  or  on  or  before  such  day  as  the  justices 
may  think  lit  to  name,  and  may,  if  they  think  fit,  issue  such  war- 
ranty notwithstanding  the  tenant  may  be  willing  to  give  such 
undertaking  as  therein  mentioned. 

WEIGHTS  AND  MEASURES  (y).  By  25  &  26  Vic.  c.  76, 
Wng  an  act  to  amend  "  The  Weights  and  Mejisures  (Ireland) 
Act,  I860;"  to  abolish  local  and  customary  denominations  of 
weights,  and  to  regulate  the  mode  of  weighing  articles  sold  in 
Irdand,  it  is  enacted  as  follows  : — 

PART  L — 1.  This  act  shall  commence  and  take  effect  on  the 
first  day  of  January  one  thousand  eight  hundred  and  sixty-three. 

2.  This  act  may  for  aU  purposes  be  cited  as  **  The  Weights 
and  Measures  (Ireland)  Amendment  Act,  1802.*' 

3.  The  4th,  5th,  6th,  7th,  9th, '1 1th,  12th,  13th,  and  14th 
sections  of  the  23  &  24  Vic.  c.  119  (except  so  much  of  the  said 

(w)  Reference  to  the  provisions  of  {x)  See  ante,  p.  407. 

tUs  suiute  was  accidentally  omitted         {y)  See  ante,  p.  696. 
in  tbe  preceding  publication. 
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4th  section  as  repeals  the  18th  section  of  "  The  Summaiy  Juris- 
diction (Ireland)  Act,  1851,")  shall  he  and  are  hereby  repealed  : 
provided  always,  that  notwithstanding  such  repe4d  of  the  said 
11th  and  12th  sections,  all  such  expenses  as  are  mentioned  in  the 
said  sections  respectively  which  shall  have  been  incurred,  and 
shall  not  have  been  paid  before  the  commencement  of  this  act^ 
shall  be  presented,  raised,  and  levied  in  the  manner  directed  by 
the  said  sections  res[)ectively. 

4.  Tliis  act  shall  be  dcicmed  to  be  incorporated  with  the 
said  recited  act,  and  shall  be  as  if  the  said  recited  act  (except 
such  i)arts  thereof  iis  have  been  repealed  or  amended  by  this  act) 
and  this  act  were  one  act. 

5.  [Cffrfain  h^ad  and  other  constables  to  he.  ex  officio  inspec- 
tors of  weights  and  rnt-asures.^  From  and  after  the  commence- 
ment of  this  act,  such  head  or  otlujr  constables  only  in  each  petty 
sessions  district  as  shall  be  selected  un<ler  this  iict  by  the  Inspec- 
tor General  of  Constabulary  in  Irelaml,  with  the  a])proval  of  the 
Lord  Lieutenant,  shall  be  ex-ofticio  inspectors  of  weights  and 
measures  within  such  district,  and  shall  possess  and  exercise  all 
the  powers  and  authorities,  and  be  subject  to  the  like  penalties 
for  any  neglect  or  offence  in  the  discharge  of  such  duties,  which 
any  inspector  of  weights  and  measures  heretofore  possessed  or 
exercisetl  or  had  been  liable  to  under  and  by  vii-tue  of  the  5  & 
G  Will.  4,  c.  G3,  or  any  other  act  now  in  force,  and  shall  perform 
such  duties,  under  the  direction  of  the  justices  at  petty  sessions, 
without  fee  or  reward,  and  notwithstanding  any  manorial  juris- 
diction or  claim  of  jurisdiction  within  such  district :  provided 
that  if  within  one  month  from  the  date  of  such  selection  the  jus- 
tices shall  signify  thciir  disapproval  of  the  sel(?ction  of  any  head 
or  other  constable,  another  selection  shall  be  made  by  the  same 
authority,  subject  to  the  srtuie  conditions,  and  the  Inspector 
("xcneral  of  Ctmstabulary  shall  give  notice,  or  cause  notice  to  be 
given,  to  the  clerk  of  the  petty  sessions  district,  within  three  days 
of  any  such  selection  having  been  made  in  his  district,  who  shall 
immediately  make  known  the  said  selection  to  the  justices  of  the 
district. 

6.  \Ins]y<!Ctor  General  to  appoint  one  officer  in  each  county^ 
dr..,  to  have  custody  of  imj^erial  standards,  tj-c]  The  Inspector 
(j*ineral  of  Constabulary  shall,  with  the  approval  of  the  Lord 
Li(;u tenant,  also  appoint  some  sub-inspector  of  constabulary  in 
every  county  or  borough  in  Ireland  to  have  the  charge  of  such 
copy  or  copies  of  the  imperial  standard  weights  and  measures  as 
shall  have  been  provided  for  such  county  or  borough  under  the 
proA'isions  of  the  said  first- recit^id  act,  or  may  be  so  provided  un- 
der this  act ;  and  such  sub-ins})ector  shall  duly  stimp  or  cause 
to  be  duly  stamped  from  time  to  time  such  sub-standard  weights 
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and  measures  as  may  be  transmitted  to  him  for  such  purpose  ; 
and  any  inspector  of  weights  and  measures  in  any  such  county 
or  borough  in  whose  custody  any  copy  or  copies  of  the  imperial 
standard  weights  and  measures  shall  have  been  deposited,  under 
the  provisions  of  the  said  first-recited  act,  shall,  within  one  calen- 
dar month  after  the  commencement  of  this  act,  transmit  the 
same  to  the  sub-inspector  appointed  to  have  the  custody  of  the 
same,  under  the  provisions  of  this  act,  subject  to  a  penalty  for 
neglect  or  refusal  not  exceedmg  ten  pounds. 

7.  [Grand  jury  and  totvn  councU  to  provide  one  set  of  copies 
of  imperial  standards^  ^c^for  each  county y  d;c^  It  shall  be  law- 
M  for  the  grand  jury  of  each  county  and  the  town  council  of 
each  borough,  and  they  are  hereby  required  to  provide  one  com- 
plete set  of  copies  of  the  imperial  standard  weights  and  measures 
for  each  such  county  or  borough  respectively,  where  the  same 
has  not  be*n  already  provided,  and  to  have  the  same  from  time 
to  time  duly  compared  and  re- verified  in  the  manner  required  by 
the  fifteenth  section  of  the  said  first-recited  act,  and  also  to  pro- 
vide for  each  such  county  or  borough  respectively  as  many  copies 
in  iron  or  other  sufficient  material  of  the  county-copies  of  the 
imperial  standard  weights  and  measures,  and  such  accurate  beams 
and  scales,  as  shall  be  necessary  for  such  county  or  borough  re- 
spectively; and  such  inspector  general  may  direct  that  such 
copies  shall  be  duly  stamped  by  the  sub-inspector  of  constabulary 
in  whose  custody  any  copy  or  copies  of  the  imperial  standard 
weights  and  measures  shall  have  been  placed,  as  herein-before 
mentioned,  and  the  said  last-mentioned  copies  shall  be  called 
"  The  Sub-Standard  Weights  and  Measures ;"  and  such  grand 
jury  and  town  council  shall  also  provide  such  good  and  sufficient 
stamps  for  stamping  or  sealing  weights  and  measures  used  or  to 
be  used  in  such  county  or  borough  respectively  as  they  shall 
consider  to  be  necessary  for  such  purpose  :  provided  always,  that 
not  less  tlian  one  set  of  "  The  Sub-Standard  Weights  and  Mea- 
sures," and  one  set  of  accurate  beam  and  scales,  shall  be  provided 
for  each  petty  sessions  district  in  any  county,  and  not  less  than 
two  such  sets  shall  be  provided  for  any  borougL 

8.  [Ex-officio  inspectors  of  w.  and  m.  may  enter  shops,  ^c. 
to  inspect  heams^  ^c]  It  shall  be  lawful  for  every  ex-ojicio  inspec- 
tor of  weights  and  measures,  in  addition  to  the  powers  given  to 
such  inspectors  by  the  said  first-recited  act,  at  all  reasonable 
times  to  enter  into  any  shop,  store,  warehouse,  yard,  or  place 
within  his  jurisdiction  where  goods  shall  be  purchased  or  ex- 
posed or  kept  for  sale,  and  there  to  inspect  all  beams,  scales, 
balances,  and  weights  and  measures,  in  the  possession  of  any 
person  purchasing,  selling,  offering,  or  exposing  for  sale  any 
goods ;  and  if  upon  such  inspection  or  examination  any  such 
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beams,  scales,  or  "balances,  or  weights  or  measures,  shall  be  found 
light  or  unjust,  or  otherwise  contrary  to  the  provisions  of  the 
5  &  6  Will.  4,  c.  63  or  this  act,  or  if  any  fraud  shall  be  wilfully 
committed  in  the  using  thereof,  the  same  shall  bo  liable  to  be 
seized  and  forfeited,  and  the  person  or  i)ersons  using  or  having 
in  his  or  her  possession  any  such  false  or  unjust  beams,  scales,  or 
balances,  or  light  or  unjust  weights  or  measures,  shall  be  liable 
to  any  penalty  not  exceeding  £5  as  shall  be  adjudged  by  any 
justice  or  justices  before  whom  any  such  conviction  shall  take 
place. 

9.  \Judge  of  assize  to  order  copies  of  stamlards,  <fec.,  in  coun- 
ties in  Ireland  wJie^i  it  hus  not  been  done  by  grand  juries^  llie 
judge  of  assize  Ixifore  the  close  of  the  assizes  which  shall  be  held 
for  any  county  in  Indand  next  after  the  commencement  of  this 
act,  and  at  the  first  assizes  which  shall  be  held  in  every  succeed- 
ing year,  shall  inquire  of  the  foreman  of  the  grand  jury  whether 
one  complete  set  of  such  coj)ies  of  the  imj)erial  standard  weights 
and  measures  and  a  sufficient  number  of  sub- standard  copies  of 
weights  and  measures,  beams  and  scales,  and  county  stamps,  have 
been  provided  in  such  county  ;  and  in  every  ciise  in  which  it 
shall  appear  to  such  judge,  upon  due  inquiry,  that  one  set  at  least 
of  such  copies,  and  a  sufficient  number  of  sub-standard  copies, 
beams,  scales,  and  county  stamps,  have  not  been  so  provided, 
such  judge  shall  forthwith  order  the  treasurer  of  the  county  to 
provide  one  complete  set  of  such  copies  of  the  imperial  weights 
and  measures,  and  such  number  of  sub-standard  weights  and 
measurCvS,  beams  and  scales,  and  county  stamps  as  shall,  subject 
to  the  provisions  herein-before  contained,  ajipear  to  such  judge 
to  be  sufficient  for  such  county  for  the  puri)oses  of  this  act ;  and 
every  such  order  shall  have  the  effect  of  a  presentment  on  the 
county  at  large  for  such  sum  as  may  be  necessarj'  to  procure  the 
same  ;  and  such  treasurer  shall,  ivithin  three  calendar  months 
next  after  he  shall  receive  such  ordcjr,  fully  execute  the  same,  or 
failing  so  to  do  shall  be  hable  to  any  penalty  not  exceeding  £20. 

10.  \Chairmnn  of  Q,  S.  to  ord^r  copies  of  standard  w,  and 
m.  in  boroughs  uithiu  the  connty^  ^r.]  The  chairman  of  Q.  S.  for 
each  county  in  Ireland  at  the  Q.  S.  which  shall  be  held  for  surh 
county  next  after  the  25th  day  of  March,  1863,  and  at  such  Q. 
S.  in  every  succeeding  year,  shall  in(iuire  whether  one  complete 
set  of  such  copies  of  the  imperijd  standard  weights  and  mt^asuitis, 
and  a  sufficient  number  of  sub-standaitl  copies  of  weiglits  and 
measures,  beams  and  scales,  and  IwDrough  stamps,  have  been  pro- 
vided in  each  borougli  within  such  county  ;  and  in  every  case  in 
which  it  shall  appear  to  such  chairman,  upon  due  inquiry,  that 
one  set  at  lea.st  of  such  copies,  and  a  sufficient  number  of  sul)- 
standard  copies,  beams,  scales,  and  borough  stamps,  have  not 


ADDENDA.  XXI 

been  so  provided,  such  chairman  of  quarter  sessions  shall  forth- 
with order  the  town  clerk  or  other  proper  officer  of  such  borough 
to  provide  one  complete  set  of  such  copies  of  the  imperial  stan- 
dard weights  and  measures,  and  also  such  number  of  sub-stan- 
dard weights  and  measures,  beams  and  scales,  and  borough 
stamps,  as  such  chairman  shall  think  sufficient ;  and  every  such 
order  shall  have  the  effect  of  an  order  of  the  town  council  of 
such  borough  to  raise  such  amount  by  way  of  rate  in  such 
borough  as  may  be  necessary  to  procure  a  complete  set  of  such 
copies  of  the  imperial  standard  weights  and  measures,  and  also 
such  number  of  copies  of  the  sub-standard  weights  and  measures, 
beams  and  scales,  and  borough  stamps,  as  shall,  subject  to  the 
provisions  herein -before  contained,  appear  to  such  chairman  of 
quarter  sessions  to  be  sufficient,  and  as  he  shall  direct ;  and  such 
town  clerk  or  other  officer  shall,  within  three  calendar  months 
next  after  he  shall  receive  such  order,  fully  execute  the  same,  or 
failing  so  to  do  shall  be  liable  to  any  penalty  not  exceeding  £20  : 
provided  always,  that  in  any  borough  in  which  no  rate  is  levied, 
and  which  boi-ough  is  liable  to  the  payment  of  county  cess,  the 
expenses  incurred  under  the  said  recited  act  or  this  act  shall  be 
defrayed  by  the  county  in  which  the  said  borough  or  the  greater 
part  thereof  is  situate. 

PART  n. — Denominations  op  weight  and  mode  op  weighing. 
And  whereas  it  is  expedient  to  abolish  all  local  and  customary 
denominations  of  weight,  and  to  prohibit  improper  deductions 
in  weighing,  and  otherwise  to  regulate  the  mode  of  weighing 
articles  sold  :#  be  it  therefore  enacted  as  follows  : — 

11.  The  provisions  of  this  part  of  this  act  shall  extend  and 
apj)ly  throughout  Ireland  to  all  contracts,  bargains,  sales,  and 
deah'ngs,  save  as  herein-after  excepted. 

12.  Every  contract,  bargain,  sale,  or  dealing.  For  any  quan- 
tity of  com,  grain,  pulses,  potatoes,  hay,  straw,  flax,  root-s,  car- 
cases of  beef  or  mutton,  butter,  wool,  or  dead  pigs,  sold,  de- 
livered, or  agreed  for ;  or  for  any  quantity  of  any  other  commo- 
dity sold,  delivered,  or  agreed  for  by  weight  (not  being  a  com- 
modit}'  which  may  by  law  be  sold  by  troy  weight  or  by  ai)othe- 
caries'  weight),  shall  be  made  or  had  by  one  of  the  following  de- 
nominations of  imperial  standard  weight,  viz.,  the  ounce  avoir- 
dupois ;  the  pound  avoirdupois  of  sixteen  ounces  ;  the  stone  of 
fourteen  pounds  ;  the  quarter  hundred  of  twenty-eight  pounds  ; 
the  half  hundred  of  fifty-six  pounds  ;  the  hundredweight  of  one 
hundred  and  twelve  pounds;  or  the  ton  of  twenty  hundred- 
weight, and  not  by  any  local  or  customary  denomination  of 
weight  whatsoever,  otherwise  such  contract,  bargain,  sale,  or 
dealing  shall  be  void  :  provided  always,  that  nothing  in  the  pre- 
sent section  shall  be  deemed  to  prevent  the  use,  in  any  contract, 


XXll  ADDENDA. 

bargain,  sale,  or  dealing,  of  the  denomination  of  the  quarter,  lialf, 
or  other  aliquot  part  of  the  ounce,  pound,  or  other  denomination 
aforesaid,  or  shall  be  deemed  to  extend  to  any  contract,  bargain, 
sale,  or  dealing  relating  to  standing  or  growing  crops. 

13.  \AIoile  of  2oeighing.'\  Every  ai-ticle  sold  by  weight  shall,  if 
weighed,  be  weighed  in  full  net  standing  beam  ;  and  for  tlie  pur- 
poses of  every  contract,  bargain,  sale,  or  dealing,  the  weight  so 
ascertained  shall  be  deemed  the  true  weight  of  the  article,  and  no 
deduction  or  allowance  for  tret  or  beamage,  or  on  any  other 
account,  or  under  any  other  name  whatsoever,  the  weight  of  any 
sack,  bag,  cask,  tirkin,  or  any  other  covering  in  which  such  article 
may  be  alone  excepted,  shall  be  claimed  or  made  by  any  pur- 
chaser on  any  pretext  whatever,  under  a  penalty  of  not  exceed- 
ing live  pounds. 

PART  111. — Prevention  op  frauds.  14.  [Penalty  on  coun- 
terfdting  of  hrand.^  If  any  person  commit  any  of  the  follow- 
ing offences  he  shall  for  each  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds.  (1.)  If  he,  with  intent  to  defraud, 
counterfeit  or  procure  to  be  counterfeited  any  brand  or  stamp 
used  by  or  under  the  authority  of  the  owner  or  lessee  of  a  mar- 
ket or  fi\ir,  or  of  any  person  having  by  law  the  control  of  a 
market  or  fair,  to  denote  the  weight,  measure,  or  (piality  of  any 
article  sold  in  the  market  or  fair,  or  within  the  prescribed  limits, 
during  the  holding  of  the  market  or  fair,  or  of  any  ciisk,  firkin,  or 
other  vessel,  covering,  or  thing  in  which  such  article  is  sold,  or 
the  impression  of  any  such  brand  or  stamp;  (2.)  or,  with  the  like 
intent,  use  or  procure  to  be  used  any  such  counterfeit  brand  or 
stamp  or  impression  ;  (3.)  or,  with  the  like  intent,  alter  an  im- 
pression of  any  such  genuine  brand  or  stamp ;  (4.)  or,  with  the 
like  intent,  having  in  his  possession  anything  having  thereon  an. 
impression  of  any  such  counterfeit  brand  or  stamj),  or  a  fraudu- 
lently altered  imj)ression  of  any  such  genuine  brand  or  stamp  ; 
(5.)  or,  with  like  intent,  transfer  or  apply  any  cask,  firkin,  or 
other  vessel,  covering,  or  thing,  having  thereon  an  impression  of 
any  such  genuine  brand,  or  stamp,  to  any  article  other  than  that 
for  denoting  the  weight,  measure,  or  quality  whereof  such  impres- 
sion Wiis  made  on  such  cjisk,  firkin,  or  other  vessel,  covering,  or 
thing  ;  or  in  any  other  manner  alter  the  bonafde  application  of 
an  impression  of  any  such  genuine  brand  or  stamp ;  (6.)  or  know- 
ingly weigh  or  cause  to  be  weighed,  contrary  to  the  provisions  of 
this  act,  or  act  or  assist  in  committing  or  connive  at  any  fraud 
respecting  the  weighing  or  the  weight  or  measure  of  any  such 
article  as  in  Part  II.  of  this  act  is  mentioned;  (7.)  or,  with  intent 
to  defraud,  alter  any  ticket  specifying  the  weight  of  any  such 
article  ;  (8.)  or,  with  intent  to  defraud,  make  or  use,  or  be  privy 
to  the  making  or  using  of  any  such  ticket,  falsely  stating  the 
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weight  of  any  such  article,  or  of  any  covering,  cart,  or  load  ; 
(9.)  or  shall  dispose  of,  sell,  or  cause  to  be  sold  any  weight  or  mea- 
sure having  a  false  or  counterfeit  stamp,  or  a  stamp  purporting 
to  resemble  a  genuine  stamp. 

15.  [Penalty  for  fraudulently  increadng  tceight  of  butter  in  casks  A 
If  any  person  shall  wilfully  pack  up  or  mix,  or  cause  to  be  packed 
up  or  mixed,  with  or  in  any  butter  contained  in  any  firkin  or 
cask,  any  salt,  pickle,  or  other  substance,  with  intent  to  increase 
the  weight  of  such  butter,  and  shall  bring  or  send  any  butter  so 
packed  or  mixed  to  any  market  for  sale,  he  shall  be  liable  to  pay 
a  fine  not  exceeding  40s.  or  be  imprisoned  for  any  period  not  ex- 
ceeding one  month,  as  the  justice  or  justices  shall  determine  (?). 

1 6.  [Penalty for  fraudulently  increasing  toeiglU  of  fleeces^  If  any 
person  shall  wind  or  cause  to  be  wound  in  any  fleece  any  wool 
not  being  sufficiently  rivered  or  washed,  or  wind  or  cause  to  be 
wound  within  any  fleeces  any  deceitful  locks,  cots,  skin,  or  lamb's 
wool,  or  any  substance,  matter,  or  thing  whereby  the  fleece  may 
be  rendered  more  weighty,  to  the  deceit  and  loss  of  the  buyer, 
such  person  shall  be  liable  to  a  penalty  of  2s.  for  every  fleece  so 
&audrdently  made  up. 

PAET  IV. — General  provisions.  17.  [Penalties  how  recover- 
chle^  Any  penalty  recoverable  under  the  provisions  of  this  act 
shall  be  recoverable  in  a  summary  way,  with  respect  to  the  police 
district  of  Dublin  metropolis,  subject  and  according  to  the  pro- 
visions of  any  act  regulating  the  powers  and  duties  of  J.Ps.  for 
such  district,  or  of  the  police  of  such  district,  and  with  respect  to 
other  parts  of  Ireland,  before  a  J. P.  or  J.Ps.  sitting  in  petty  ses- 
sions, subject  and  according  to  the  provisions  of  "The  Petty 
iSessions  (Ireland)  Act,  1851,'*  and  any  act  amending  the  same. 

18.  [Limitation  of  proceedings  for  penalties ^  No  penalty  im- 
posed by  Part  II.  or  Part  III.  of  this  act  shall  be  recovered  unless 
proceedings  for  recovery  thereof  are  commenced  witliin  three 
months  next  after  the  commission  of  the  alleged  ofience  ;  or  in 
case  of  a  continuing  ofience,  within  three  months  after  the  alleged 
ofience  has  ceased  to  be  committed. 

19.  Nothing  to  prevent  persons  being  indicted  for  oflences. 
WRECK  AND  SALVAGE  (a).    By  the  25  &  26  Vic.  c.  63, 

s.  49,  it  is  provided  that  the  provisions  contained  in  the  eighth 
part  of  the  principal  act  (6)  for  giving  summary  jurisdiction  to 
two  J.Ps.  in  salvage  cases,  and  for  preventing  unnecessary  appeals 
and  h'tigation  in  such  cases,  shall  be  amended  as  follows  ;  (that 
is  to  say)     (1.)  Such  provision  shall  extend  to  all  cases  in  which 

(s)  See  ante,  p.  563,  as  to  frauds  (a)  Vide  ante,  p.  704,  tit.  Wreck 

in  the  sale  of  butter.  and  Salvage. 

(6)  Thkt  ia,  17  &  18  Vic.  c.  104. 
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the  value  of  the  property  saved  does  not  exceed  £1,000,  a^  well 
as  to  the  cases  provided  for  hy  the  priucipal  act ;  (2.)  Such  provi- 
sions shall  he  hold  to  apply  whether  the  salvage  service  has  been. 
rendered  within  the  limits  of  the  United  Kingdom  or  not ;  (3.) 
It  shall  be  lawful  for  one  of  Her  Majesty's  principal  secretaries 
of  state,  or  in  Ireland  for  the  Lord  Lieutenant  or  other  chief 
governor  or  governoi's,  to  appoint  out  of  the  J.Ps.  for  any  borough 
or  county  a  rota  of  J.Ps.  by  whom  jurisdiction  in  salvage  cases 
shall  be  exercised.  (4.)  When  no  such  rota  is  appointed,  it  shall 
be  lawful  for  the  salvors,  by  writing  addressed  to  the  J.Ps  clerk, 
to  name  one  J.P.,  and  for  the  owner  of  the  property  saved  in  like 
manner  to  name  the  other.  (5.)  If  either  party  fails  to  name  a 
J.  P.  within  a  reasonable  time,  the  case  may  be  tried  by  two  or 
more  J.Ps.  at  petty  sessions.  (6.)  It  shall  be  competent  for  any 
stijMBndiary  magistrate,  and  also  in  England  for  any  county  court 
judge,  in  Scotland  for  the  sherilf  or  sheriff-sul^titute  of  any 
county,  and  in  Ireland  for  the  recorder  of  any  borough  in  which 
there  is  a  recorder,  or  for  the  chairman  of  quarter  sessions  in  any 
county,  to  exercise  the  same  jurisdiction  in  salvage  cases  as  is 
given  to  two  J.Ps.  (7.)  It  shall  be  lawful  for  one  of  JBLer  Majesty's 
principal  Secretaries  of  State  to  determine  a  scale  of  costs  to  be 
awarded  in  salvage  cases  by  any  such  J.Ps.  or  court  as  aforesaid. 
(8.)  All  the  provisions  of  the  principal  act  relating  to  summary 
proceedings  in  salvage  cases,  and  to  the  prevention  of  unneces- 
sary appeals  in  such  cases,  shall,  except  so  far  as  the  same  aie 
altered  by  this  act,  extend  and  apply  to  all  such  proceedings, 
whether  under  the  principal  act,  or  this  act,  or  both  of  such  acts. 
50.  [Receiver  may  appoint  a  valuer  in  salvage  cases,']  When- 
ever any  salvage  question  arises,  the  receiver  of  wreck  for  the  dis- 
trict may,  u^wn  application  from  either  of  the  parties,  appoint  a 
valuer  to  value  the  property  in  respect  of  which  the  salvage 
claim  is  made,  and  shall,  when  the  valuation  has  been  returned 
to  him,  give  a  copy  of  the  valuation  to  both  parties  ;  and  any 
copy  of  such  valuation,  purporting  to  be  signed  by  the  valuer, 
and  to  be  attested  by  the  receiver,  shall  be  received  in  evidence 
in  any  subsecjucnt  proceeding ;  and  there  shall  be  paid  in  respect 
of  such  valuation,  by  the  party  applying  for  the  same,  such  fee 
as  the  Board  of  Trade  may  direct. 
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26  &  27  Vic.  c.  96. 

An  Act  to  amend  the  Petty  Sessions  (Ireland)  Act  (1851),  and 
the  Petty  Sessions  Clerks  (Ireland)  Act  (1858). 

Whereas  doubts  have  been  entertained  whether  complaints 
and  proceedings  in  reference  to  the  matters  hereinafter  specified, 
are  subject  to  the  provisions  of  tlie  Petty  Sessions  (Ireland)  Act, 
1851,  and  the  Petty  Sessions  Clerks  (Ireland)  Act,  1858,  and 
of  any  act  for  the  amendment  of  them,  or  either  of  them,  and  it 
is  expedient  to  ensure  uniformity  of  practice  at  Petty  Sessions  in 
relation  to  such  complaints  and  proceedings :  be  it  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1 .  [^Provisions  of  recited  acts  to  apply  to  complaints  or  proceed- 
ings, under  3  ^  4.  W.  4,  c.  68,  and  6  ^  7,  TT.  4,  c.  88,  in  cases 
specified']  From  and  after  the  passing  of  this  act,  the  provisions 
of  the  Petty  Sessions  (Ireland)  Act,  1851,  and  of  the  Petty  Ses- 
sions Clerics  (Ireland)  Act,  1858,  (anything  therein  to  the  con- 
traiy  notwithstanding,)  shall  apply  to  all  complaints  or  proceed- 
ings under  the  act  of  the  third  and  fourth  of  William  the 
Fourth,  chapter  sixty-eight,  and  the  act  of  the  sixth  and 
seventh  of  William  the  Fourth,  chapter  thirty-eight,  and 
every  matter  or  thing  connected  therewith,  relating  to  publi- 
cans keeping  their  houses  of  business  open  within  prohibited 
hours,  or  to  persons  within  such  hours  tippling  or  gaming 
therein,  or  refusing  to  quit  the  same,  or  resisting  the  entry 
of  parties  by  law  authorized  to  enter  therein,  or  to  publicans 
allowing  illegal  assemblies  or  societies  on  their  premises,  or 
hanging  out  flags  or  emblems  therefrom,  or  to  persons  found 
drunk  in  any  public  place  or  thoroughfare. 

2.  [Short  Tide.']  This  Act  may  be  cited  as  "The  Petty 
Sessions  (Ireland)  Amendment  Act,  1863." 


26  &  27  Vic.  c.  114. 

An  Act  to  amend  the  Laws  relating  to  Fisheries  in  Ireland. 

Whereas  it  is  expedient  to  make  further  provisions  for  carrying 
into  effect  the  Law  relating  to  the  Salmon  Fisheries  in  Ireland : 
be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
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Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1. — Preliminary.  \_Short  Title.']  This  Act  may  be  cited  for 
all  purposes  as  **  The  Salmon  Fishery  (Ireland)  Act,  1863." 

2. — [Application  of  Act,]  This  act  shall  not  apply  to  England 
or  Scotland. 

3. — Regulations  as  to  hxed  engines.  [^Prohibition  of  hag  nets 
in  certain  ;)/ace5.]  After  the  passing  of  this  act,  no  bag  net  shall 
be  placed  or  allowed  to  continue  in  any  river  or  the  estuary  of 
any  river,  as  such  river  or  estuary  has  been  defined  by  the 
Commissioners  of  Fisheries,  or  shall  be  defined  by  the  commis- 
sioners under  this  act,  or  within  a  distance  of  less  than  three 
statute  miles  from  the  mouth  of  any  river  as  defined  as  afore- 
said. 

Any  bag  net  placed  or  continued  in  contravention  of  this 
section,  shall  be  deemed  to  be  a  common  nuisance,  and  may  be 
taken  possession  of  or  destroyed ;  and  any  bag  net  so  placed  or 
continued,  and  any  salmon  taken  by  such  bag  net,  shall  be  for- 
feited, and,  in  addition  thereto,  the  owner  of  a  bag  net  placed  or 
continued  in  contravention  of  this  section  shall,  for  each  day  of 
go  placing  or  allowing  the  same  to  be  continued,  incur  a  penalty 
of  not  less  than  five  pounds  and  not  exceeding  twenty  pounds. 

But  no  person  shall  incur  any  penalty  under  this  section  in 
respect  of  any  bag  net,  if  he  removes  the  same  within  fourteen 
days  after  the  passing  of  this  act :  provided  always,  that  no  bag  net 
now  legally  existing  shall  be  liable  to  be  abated  or  removed,  or  be 
deemed  illegal  under  this  act,  by  reason  of  its  being  within  three 
miles  of  the  mouth  of  a  river  in  the  whole  of  which,  including 
all  tributary  rivers  and  lakes  upon  its  course,  the  proprietor  of 
such  bag  net  has  the  exclusive  right  of  catching  salmon. 

4.  \Fenaltii  on  new  fixed  nets,]  No  fixed  net  that  was  not 
legally  erected  for  catching  salmon  or  trout  during  the  open 
season  of  one  thousand  eight  hundred  and  sixty-two,  shall  be 
placed  or  used  for  catching  salmon  or  trout  in  any  inland  or 
tidal  waters. 

Any  net  placed  or  used  in  contravention  of  this  section  shall 
be  deemed  to  be  a  common  nuisance,  and  may  be  taken  posse.^ 
sion  of  or  destroyed;  and  any  net  so  placed  or  used,  and  any 
salmon  taken  by  such  net,  shall  be  forfeited ;  and,  in  addition 
thereto,  the  owner  of  a  net  placed  or  used  in  contravention  of 
this  section  shall,  for  each  day  of  so  placing  or  using  the  same, 
incur  a  penalty  of  not  less  than  five  pounds  and  not  exceeding 
twenty  pounds. 

5.  [Commissioners  to  inquire  as  to  fixed  netsJ]  Subject  to  such 
appeal  as  is  herein-after  mentioned,  the  special  commissioners 
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appointed  under  this  act,  herein-after  referred  to  as  the  commis- 
sioners, shall  abate  and  remove  all  fixed  nets  erected  or  used  for 
catching  salmon  or  trout  in  Ireland  that  are,  in  their  judgment, 
injurious  to  navigation,  and  shall  inquire  into  the  legality  of, 
and  if  satisfied  of  their  illegality,  remove  all  such  other  fixed 
nets  erected  or  used  as  aforesaid  as  are  in  contravention  of  any 
act  of  Parliament  or  law  in  force  in  Ireland. 

6.  [Certificate  as  to  certain  fixed  nets.']  Where  any  fixed  net 
other  than  a  bag  net  prohibited  by  this  act,  is  in  use  at  the  time  of 
the  passing  of  this  act,  and  any  person  claims  to  have  erected  the 
same  in  pursuance  of  the  act  of  the  session  of  the  fifth  and  sixth 
years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred  and 
six,  the  commissioners  may,  on  proof  being  given  to  their  satisfac- 
tion, that  such  fixed  net  has  been  erected  in  pursuance  of  the  said 
provisions,  certify  to  that  effect,  stating  in  the  certificate  the 
situation,  size,  and  description  of  the  net,  and  the  person  who 
has  the  right  to  erect  the  same,  in  pursuance  of  such  last-men- 
tioned provisions.  A  certificate  given  in  pursuance  of  this  notice 
shall  be  deemed  to  be  an  order  of  the  commissioners,  and  to  be 
subject  to  appeal  as  such.  If  unappealed  from,  or  as  confirmed 
or  amended  on  appeal,  such  certificate  shall  be  conclusive  evidence 
that  the  person  therein  named  is  the  person  specified  in  the  said 
act  as  entitled  to  exercise  the  right  therein  given,  but  it  shall 
not  render  any  net  legal  that  would  be  otherwise  illegal  by  reason 
of  its  being  injurious  to  navigation,  a  common  nuisance  to  the 
public  right  of  fishing,  or  otherwise  in  violation  of  common  law 
or  any  act  of  parliament. 

7.  [Commissioners  to  inquire  as  to  fishing  weirs  J]  Subject  to 
such  appeal  as  is  herein-after  mentioned,  the  commissioners  shall 
inquire  into  the  legality  of  all  fishing  weirs  throughout  Ireland, 
and  shall  remove  such  as  are  in  contravention  of  any  act  of  par- 
liament or  law  in  force  in  Ireland,  with  this  qualification,  that 
where  a  fishing  weir  is  illegal  only  by  reason  of  its  not  having  a 
free  gap,  as  required  by  law,  this  section  shall  not  empower  the 
commissioners  to  remove  such  fishing  weir,  if  an  undertaking  be 
entered  into  to  the  satisfaction  of  the  commissioners,  by  the 
owner  or  other  person  interested  in  such  weir,  to  make  a  legal 
free  gap  therein  within  a  time  to  be  prescribed  by  the  commis- 
sioners, and  a  free  gap  is  made  accordingly. 

8.  [Persons  unlawfully  erecting  or  keeping  up  any  fishing  weir 
upon  a  river  after  notice  to  forfeit  £bO,  with  costs  of  suit.']  If  any 
person  has  unlawfully  erected  or  kept  up,  or  shall  unlawfully 
erect  or  keep  up,  any  fishing  weir,  upon  any  river  and  a  notice 
shall  be  served  in  writing  upon  the  proprietor  or  occupier  of 
SBch  weir,  or  his  known  agent,  by  the  owner  or  occupier  of 
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any  grounds  on  the  banks  of  such  river,  on  which  such  weir  hsm 
been,  or  shall  be  erected,  requiring  him  to  prostrate  or  open  the 
same  within  the  space  of  thirty  days  from  the  service  of  such 
notice,  if  such  proprietor  or  occupier  of  such  weir  shall  not, 
within  that  time,  abate  or  prostrate  the  same,  he  shall  forfeit  a 
sum  of  fifty  pounds,  together  with  costs  of  suit,  to  be  recovered 
by  action  of  debt,  in  any  of  Her  Majesty's  courts  of  record,  one 
moiety  thereof  to  be  to  the  use  of  the  person  who  shall  sue  for 
the  same,  and  the  other  to  the  use  of  the  conservators  of  the 
district,  in  which  such  weir  has  been  or  shall  be  unlawfully  erected 
or  kept  up ;  and  the  said  court  shall  adjudge  such  weir  to  be 
abated  at  the  expense  of  the  defendant  in  such  action  :  provided 
always,  that  nothing  in  this  section  contained  shall  restrict  the 
powers  by  this  act  given  to  the  commissioners. 

9.  [As  to  construction  of  free  gaps^  In  every  fishing  weir 
there  shall  be  a  free  gap  or  opening  in  accordance  with  the  regu- 
lations following,  imder  the  powers  of  this  act  (that  is  to  say,) 

(1.)  The  free  gap  shall  be  situate  in  the  deepest  part  of  the 
stream : 

(2.)  The  sides  of  the  gap  shall  be  in  a  line  with  and  parallel 
to  the  direction  of  the  stream  at  the  weir : 

(3.)  The  bottom  of  the  gap  shall  be  level  with  the  natural  bed 
of  the  stream  above  and  below  the  gap : 

(4.)  The  width  of  the  gap  in  its  narrowest  part  shall  be  not 
less  than  one  tenth  part  of  the  width  of  the  stream : 
provided  always,  that  such  gap  shall  not  be  required 
to  be  wider  than  ^hj  feet,  and  shall  not,  in  any  case, 
be  narrower  than  three  feet :  and  provided  also,  that 
no  existing  gap  in  any  weir  shall  be  reduced  in  width, 
or  a  gap  of  less  width  substituted  in  lieu  thereof,  or 
any  alteration  made  therein,  so  as  to  reduce  the  fiow 
of  water  through  such  gap : 
Provided  always,  that  no  person  shall  be  entitled  to  any  compen- 
sation by  reason  of  the  enforcing  of  any  free  gap  in  any  weir, 
anything  to  the  contrary  in  any  act  notwithstanding. 

10.  [As  to  construction  of  boxes  and  cribs  in  fishing  weirs  and 
fishing  miUdams.']  The  following  rules  shall  be  observed  in  rela- 
tion to  the  construction  of  boxes  and  cribs  in  fishing  weirs  and 
fishing  milldams ;  (that  is  to  say,) 

(I.)  The  upper  siuface  of  the  sill  shall  be  level  with  the  bed 
of  the  river : 

(2.)  The  bars  or  inscales  of  the  heck  or  upstream  side  of  the 
box  or  crib  shall  not  be  nearer  each  other  than  two 
inches,  and  shall  be  capable  of  being  removed,  and 
shall  be  placed  perpendicularly :  the  boxes,  cribs,  or 
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cruives  shall  not  be  built  over,  or  in  any  other  manner 
hidden  from  public  inspection  : 
And  the  owner  of  any  fishing  weir  or  fishing  milldam,  that  has 
attached  thereto,  any  box  or  crib  in  contravention  of  this  act, 
shall  bring  the  same  into  conformity  with  this  act,  within  six 
months  after  the  commencement  of  this  act ;  and  he  shall  incur 
a  penalty  not  less  than  five  pounds,  and  not  exceeding  twenty 
pounds,  for  every  day  after  the  expiration  of  such  period  of  six 
months,  during  which  he  fails  to  comply  with  the  provisions  of 
iStas  section ;  and  any  owner  failing  so  to  maintain  the  same,  shall 
incur  a  penalty  not  less  than  one  pound  and  not  exceeding  five 
poimds  for  every  day  during  which  such  failure  continues. 

11.  [Extension  of  weekly  close  time  when  inexpedient  to  make  a 
free  gapJ]  In  any  case  where  the  breadth  of  the  river  where 
my  chartered  or  patent  fishing  weir  now  exists,  shall  not  exceed 
forty  feet,  and  it  might  be  inexpedient  to  require  a  free  gap  to 
be  made  therein,  the  commissioners  may,  if  they  think  fit,  instead 
thereof,  direct  by  their  order  the  extension  of  the  weekly  close 
time  for  a  period  of  twenty -four  hours. 

12.  [Rides  for  enforcing  free  gaps  in  fishing  weirs."]    The  follow- 
ing rules  shall  be  observed  for  the  purpose  of  enforcing  efficient 
free  gaps  in  fishing  weirs ;  (that  is  to  say,) 
(1.)  Where  a  weir  is  without  a  legal  free  gap  at  the  time  of 
the  commencement  of  this  act,  the  owner  of  such  weir 
shall,  within  twelve  months  after  the  commencement 
of  this  act,  make  such  a  gap,  and  if  he  does  not,  he 
shall  incur  a  penalty  not  less  than  five  pounds,  and 
not  exceeding  fifty  pounds,   for  every  day  after  tlie 
expiration  of  such   period  of  twelve  months,  during 
which  he  does  not  make  such  gap : 
(2.)  Where  a  free  gap  is  made  in  a  weir,  but  the  same  is  not 
maintained  in  accordance  with  this  act,  the  owner  of 
such  weir  shall  incur  a  penalty  not  exceeding  five 
pounds  a  day  for  each  day  he  is  in  default : 
(3.)  No  alteration  shall  be  made  in  the  bed  of  any  river  in 
such  manner  as  to  reduce  the  fiow  of  water  through 
a  free  gap ;  if  it  is,  the  person  making  the  same  shall 
incur  a  penalty  not  less  than  five  pounds,  and  not  ex- 
ceeding fifty  pounds,  and  a  further  penalty  of  one  pound 
a  day  until  he  restores  the  bed   of  the  river  to  its 
original  state : 
(4.)  No  person  shall  place  any  obstruction,  use  any  contri- 
vance, or  do  any  act  whereby  fish  may  be  scared, 
deterred,  or  in  any  way  prevented  from  freely  entering 
and  passing  up  and  down  a  free  gap  at  all  periods  of  the 
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year,  or  shall  use  any  nets  or  other  engines  within  fifty 
yards  above  or  below  any  free  gap ;  and  any  person 
placing  any  obstruction,  using  any  contrivance,  net,  or 
engine,  or  doing  any  act  in  contravention  of  the  regu- 
lation lastly  hercin-before  contained,  shall  incurapenalty 
not  less  than  five  pounds,  and  not  exceeding  twenty 
pounds,  for  the  first  ofience,  and  not  less  than  ten 
pounds,  and  not  exceeding  fifty  pounds,  for  each  subse- 
quent offence. 

13.  [Proceedings  for  abatement  of  illegal  nets  or  weirs."]  Before 
removing  any  illegal  fixed  net  or  illegal  fishing  weir,  the  com- 
missioners shall  take  the  same  proceedings  as  to  summoning  the 
parties  interested  in  such  net  or  weir,  and  as  to  hearing  such 
parties,  and  any  evidence  they  may  produce,  as  the  commissioners 
under  the  Salmon  Fisheries  Acts  are  thereby  required  to  take, 
where  any  parties  complain  of  the  erecting,  maintaining,  or  using 
any  fixed  engine ;  and  a  summons  issued  by  the  commissioners 
shall,  in  respect  of  the  proceedings  to  be  taken  by  the  commis- 
sioners, be  deemed  to  be  equivalent  to  a  complaint  made  under 
the  said  section. 

14.  [Appeal  from  decision  of  special  commissionersJ]  If  any 
person  feels  aggrieved  with  any  decision  of  the  commissioners 
(and  for  the  purposes  of  an  appeal  a  dismissal  of  a  complaint 
shall  be  deemed  to  be  a  decision),  the  person  aggrieved  may 
appeal  as  follows,  and  not  in  manner  provided  by  the  Salmon 
Fisheries  Acts ;  that  is  to  say, 

1.  The  appeal  shall  be  to  the  Court  of  Queen's  Bench  in 

Ireland. 

2.  The  appeal  shall  be  by  special  case,  stating  the  facts  and 

the  grounds  for  the  decision. 
S.  The  special  case  shall  be  settled  by  the  commissioners  upon 
the  application  of  the  appellant,  to  be  made  in  writing, 
within  seven  days  after  the  delivery  of  the  decision,  and 
not  afterwards. 

4.  The  application  for  a  case  shall  not  be  entertained  by  the 

commissioners,  unless  the  appellant  at  the  time  of  making 
the  same,  enter  into  a  recognizance  before  the  said  com- 
missioners or  a  justice  of  the  peace,  with  or  without 
sureties,  and  in  such  sum  as  the  commissioners  or  the 
justice  think  fit,  conditioned  to  prosecute  without  delay 
the  appeal,  and  to  submit  to  the  judgment  of  the 
court  of  Queen's  Bench,  and  to  pay  such  costs  as  may  be 
awarded. 

5.  The  special  case  shall  be  signed  by  the  commissioners, 

and  shall  be  delivered  to  the  appellant  by  the  commis- 
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sioners  on  pajment  by  him  of  such  fees  as  are  herein-after 
mentioned. 

6.  On  the  receipt  of  the  special  case,  the  appellant  shall, 

within  three  days,  serve  a  copy  on  the  other  party  to  the 
proceedings,  and  transmit,  by  post  or  otherwise,  the  origi- 
nal case  to  the  proper  officer  of  the  Court  of  Queen's 
Bench  in  Ireland. 

7.  The  fees  to  be  charged,  in  respect  of  the  preparation  of  the 

special  case,  shall  be  the  same  fees  as  are  chargeable  for 
the  preparation  of  a  special  case,  by  the  act  passed  in  the 
session  of  the  twentieth  and  twenty-tirst  years  of  the  reign 
of  Her  pi-esent  Majesty,  chapter  forty-three,  intituled 
*'  An  Act  to  improve  the  Administration  of  the  Law,  so 
far  as  respects  summary  Proceedings  before  Justices  of 
the  Peace,"  and  herein-atler  referred  to  as  "  The  Summary 
Jurisdiction  Act." 

8.  The  commissioners  may  refuse  to  state  a  case  when  they 

are  of  opinion  that  the  application  is  frivolous,  but  if  they 
so  refuse  they  shall,  on  the  request  of  the  appellant,  give 
him  a  certificate  stating  the  ground  of  their  refusal. 

9.  When  a  party  gives  in  good  faith  notice  of  an  appeal  under 

this  section,  but  omits  through  mistake  to  do  some  act 
necessary  to  perfect  the  appeal,  the  appellate  court  may 
permit  an  amendment  on  such  terms  as  it  thinks  just. 

10.  After  the  decision  of  the  Court  of  Queen's  Bench  has  been 

given  on  a  case  stated  as  aforesaid,  the  commissioners 
shall  have  the  same  powers  to  enforce  that  decision,  when 
affirmed  or  amended,  as  they  would  have  had  to  have 
enforced  their  original  decision  if  it  had  not  been  appealed 
fix>m. 

11.  Save  as  herein-before  varied,  the  provisions  of  the  Summary 

Jurisdiction  Act  as  to  the  powers  of  the  superior  court, 
as  to  directing  a  special  case  to  be  stated,  as  to  the  enforc- 
ing of  recognizances,  and  as  to  all  other  matters,  shall 
apply  to  an  appeal  under  this  section  in  the  same  manner 
as  if  the  word  '*  Justice  or  Justices"  in  the  said  Summary 
Jurisdiction  Act  included  *Uhe  Special  Commissioners 
appointed  under  this  Act." 

12.  Any  act  required  by  this  section  to  be  done  by  the  com- 

missioners, may  be  done  by  two  of  them,  of  whom  the 
barrister  herein-after  mentioned  shall  be  one. 

18.  The  decision  of  the  Court  of  Queen's  Bench  in  respect  of 
any  case  brought  before  them  under  this  section  shall, 
unless  the  court  otherwise  directs,  be  final. 

15.  [SVofu/er  of  pcwer9  to  new  commissionersJ]     All   powers, 
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rights,  privileges,  and  jurisdictions,  vested  in  or  exercised  by  the 
Commissioners  of  Public  Works  and  the  Inspecting  Commissioners 
of  Fisheries,  or  any  of  them,  by  any  act  relating  to  salmon 
fisheries,  with  the  exception  of  the  powers  relating  to  oysters 
and  white  sea  fish,  shall  be  transferred  to  and  vest  in  the  com- 
missioners appointed  under  this  act  during  their  continuance  in 
ofiice,  and  may  be  exercised  by  them. 

16. — ^Miscellaneous.  [Fishing  with  nets  near  miUdam.']  Not- 
withstanding anything  contained  in  the  said  Salmon  Fisheries 
Acts,  it  shall  not  be  lawful  for  any  person  or  persons,  although 
lawfully  possessed  of  a  several  fishery  for  twenty  years  next 
before  the  passing  of  the  act  of  the  session  of  the  thirteenth  and 
fourteenth  years  of  the  reign  of  Her  present  Majesty,  chapter 
eighty-eight,  to  use  any  box,  cribb,  cruivc,  net,  instrument,  or 
device  for  taking  fish  (save  and  except  rods  and  lines  only)  at  or 
within  fifty  yards,  either  above  or  below  a  milldam,  unless  there 
is  attached  to  such  milldam  a  fish-pass  of  such  form  and  dimen- 
sions as  may  be  approved  of  by  the  commissioners,  nor  unless 
such  fish-pass  has  constantly  running  through  it  such  a  flow  of 
water  as  will  enable  salmon  to  pass  up  and  down  it ;  any  person 
ofiending  against  this  clause  shall,  for  each  offence,  incur  a 
penalty  of  not  less  than  five  pounds,  and  not  exceeding  twenty 
pounds,  recoverable  by  any  one  who  will  sue  for  the  same. 

17.  [Power  to  define  estuaries  and  mouths  of  rivers,']  Notwith- 
standing anything  contained  in  the  Salmon  Fisheries  Acts,  or 
any  definition  of  the  commissioners  acting  in  pursuance  of  those 
acts,  the  conunissioners  under  this  act  shall  mark  out,  by  refer- 
ence to  maps  or  otherwise,  what  are  to  be  the  boundaries  of 
mouths  of  rivers  and  estuaries,  and  the  boundaries  between  the 
tidal  and  fresh  water  portions  of  every  river,  for  the  purposes  of 
this  act,  and  the  said  Salmon  Fisheries  Acts,  with  power  where 
several  streams  flow  into  a  common  mouth  or  estuary  to  declare 
that  the  outlets  of  such  streams  form  separate  mouths  or  estu- 
aries. The  commissioners  may  also  define  the  point  or  points  of 
mouths  of  rivers  or  estuaries  from  which  distances  are  to  be 
measured  under  this  act  and  the  Salmon  Fisheries  Acts. 

18.  [Forfeiture  of  hoot  in  illegal  fishing.]  If  it  be  proved  to 
the  satisfaction  of  the  justices  that  any  boat,  cot,  or  curragh, 
found  on  or  near  waters  frequented  by  salmon  or  trout,  has  been 
used  for  the  capture  of  salmon  or  trout  during  any  part  of  the 
annual  or  weekly  close  time,  the  person  or  persons  who  shall  be 
proved  to  have  used  such  boat,  cot,  or  curragh,  for  the  capture 
of  salmon  or  trout  during  the  annual  or  weekly  close  time  shall, 
for  the  first  offence,  be  subject  to  a  penalty  not  exceeding  five 
poundsi  and  for  the  second  or  any  subsequent  offence,  in  addition 
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to  the  foregoing  penalty,  the  boat,  cot,  or  curragh  so  used  may 
be  seized  and  foHeited ;  but  this  section,  so  far  as  relates  to  the 
forfeiture  of  the  boat,  cot,  or  curragh,  shall  not  come  into  opera- 
tion where  a  boat  is  used  by  some  person  other  than  the  owner 
thereof,  and  the  owner  proves  to  the  satisfaction  of  the  justices 
that  it  was  so  used  without  his  knowledge  or  consent. 

19.  [^Declaration  as  to  meaning  of  certain  temut,']  It  is  hereby 
declared,  that  for  the  purposes  of  the  said  Salmon  Fisheries  Acts 
and  of  this  act  **  JenHn"  and  *<  Gravelling"  are  deemed  to  be 
"  Salmon,"  and  "  Spring  Tides"  mean  "  ordinary  Spring  Tides." 

20.  [  Weeklt/  dose  season."]  There  shall  be  repealed  so  much 
of  the  said  Salmon  Fisheries  Acts,  as  provides  that  it  shall  not 
be  lawiiil  to  take  or  kill  any  salmon  or  trout  between  six  of  the 
clock  on  Saturday  evening,  and  six  of  the  clock  on  Monday 
morning,  or  between  the  low  waters  next  in  point  of  time  to 
those  periods  respectively,  and  the  said  acts  shall  be  construed 
as  if  it  had  been  enacted  therein  that  no  salmon  or  trout  shall  be 
fished  for  or  taken  in  any  way,  except  by  single  rod  and  line, 
between  six  of  the  clock  on  Saturday  morning,  and  six  of  the 
dock  on  the  succeeding  Monday  morning ;  and  all  penalties 
imposed  by  the  said  Salmon  Fisheries  Acts,  and  the  provisions 
maide  for  enforcing  the  prohibition  contained  in  the  said  acts, 
and  providing  for  the  free  passage  of  salmon  and  trout  during 
the  times  therein  in  that  behalf  mentioned,  shall  apply  accord- 
ingly, with  this  addition,  that  any  net  or  other  instrument,  or 
the  inscales  or  gates  and  rails  of  any  cribb,  box,  or  cruive  used 
between  the  times  aforesaid  shall  be  forfeited,  and  also  that  when 
any  salmon  or  trout  is  taken  at  any  fishing  weir  during  the 
weekly  close  season  in  controvension  of  this  act  and  the  said 
Salmon  Fisheries  Act,  or  when  any  box,  crib,  or  cruive  is 
during  the  weekly  close  season  left  unopened  or  otherwise  left  not 
in  conformity  with  the  said  acts,  the  penalty  in  that  behalf  imposed 
by  the  said  acts  shall  be  payable  in  respect  of  each  box,  crib,  or 
cruive  in  the  weir  in  which  any  fish  is  so  illegally  taken,  or 
which  is  left  as  aforesaid  unopened  or  not  in  conformity  with  the 
said  acts. 

21.  [Alteration  of  annual  dose  timei]  There  shall  be  repealed 
80  much  of  the  thirty-third  section  of  the  act  of  the  session  of 
the  fifth  and  sixth  years  of  the  reign  of  Her  present  Majesty, 
chapter  one  hundred  and  six,  as  provides  that  the  annual  close 
season,  or  period  during  which  it  shall  not  be  lawful  to  take 
salmon,  shall  not  comprise  fewer  than  one  hundred  and  twenty- 
four  days  in  each  year;  and  in  lieu  thereof  be  it  enacted,  that 
such  ftfnTiftl  close  season  or  period  during  which  it  shall  not  be 
lawftil  to  take  salmon  shall  not  comprise  fewer  than  one  hundred 
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and  sixty-eight  days  in  each  year ;  and  nntil  an  alteration  is 
made  by  the  commissioners  in  pursuance  of  the  powers  given  to 
them  by  the  Salmon  Fisheries  Acts  and  this  act,  there  shall  be 
added  at  the  end  of  the  close  time  now  established  for  each 
fishery  such  number  of  days,  if  any,  as  may  be  required  to  make 
the  number  of  close  days,  constituting  the  annual  close  time  in 
that  fishery,  amount  to  one  hundred  and  sixty-eight  days. 

22.  [Excq)li(m  of  salmon  or  trout  caught  or  kept  for  certain  pur^ 
po8€S,2  Nothing  in  this  act  contained  shall  apply  to  any  person 
who  shall  catch  or  attempt  to  catch,  or  shall  have  in  his  posses- 
sion, any  salmon  or  trout  for  the  purposes  of  artificial  propaga- 
tion or  other  scientific  purposes ;  and  nothing  in  this  act  con- 
tained shall  prejudice  the  legal  right  of  any  owner  to  take  mate- 
rials from  any  stream. 

23.  [^Season  for  angling  unth  single  rod  and  line.']  Nothing  in 
this  act  shall  be  construed  to  affect  angling  with  single  rod 
and  line,  the  close  season  for  which  shall  be  from  the  first  day 
of  November  in  each  year,  to  the  first  day  of  Febniaiy  in  the 
year  following. 

24.  [^As  to  use  of  salmon  nets  during  certain  hmvrs  in  rivers.'] 
From  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for 
any  person  to  use  any  net,  except  a  landing  net,  for  the  capture 
of  salmon  or  trout  in  the  fresh-water  portion  of  any  river  as 
defined  by  the  commissioners  under  this  act,  between  the  hours 
of  eight  o'clock  in  the  evening,  and  six  o'clock  in  the  morning, 
except  so  far  as  the  same  may  have  heretofore  been  used  within 
the  limits  of  a  several  fishery  next  above  the  tidal  fiow,  and  held 
under  grant  or  charter,  or  by  immemorial  usage ;  and  every  per- 
son ofiending  against  the  provisions  of  this  section  shall  be 
subject  to  a  penalty  not  exceeding  ten  pounds,  and  to  the 
forfeiture  of  all  boats,  nets,  and  gear  used  in  such  illegal  fish- 
ing. 

25.  [^As  to  scaring  or  obstructing  the  free  passage  of  salmon  or 
trout  during  weekly  close  season.]  No  person  shall  in  any  manner 
whatever  scare,  impede,  or  obstruct  the  free  passage  of  salmon 
or  trout  during  the  weekly  close  season ;  and  any  person  acting 
in  contravention  of  this  section  shall  forfeit  any  fish  taken  by  him, 
and  any  net  or  instrument  used  by  him,  and  in  addition  thereto, 
shall  incur  a  penalty  not  less  than  two  pounds,  and  not  exceed- 
ing ten  pounds ;  but  this  section  shall  not  apply  to  any  person 
who  takes  fish  legally  by  the  single  rod  and  line  during  the 
weekly  close  season. 

26.  [Additional  licence  duties  on  fixed  eni;tfte9.]  The  Salmon 
Fisheries  Acts  shall  be  construed  as  if  in  the  schedule  annexed 
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to  the  act  of  the  eleventh  and  twelfth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-two,  so  far  as  relates  to  fixed 
engines,  there  had  been  inserted  instead  of  the  duties  therein 
mentioned  the  duties  following ;  (that  is  to  say,) 

£ 
Bag  nets  -  -  -  -  -       10 

Stake  nets,  fly  nets,  or  stake  w^irs  (Scotch)        30 
Head  weirs  -  -  .  -         6 

For  every  box,  crib,  cruive,  or  drum  net  in 
any  weir  for  taking  salmon  or  trout        -       10 

and  the  boards  of  conservators  shall  not  have  authority  to  reduce 
or  diminish  the  same,  anything  in  the  said  act  or  any  other  act 
to  the  contrary  notwithstanding. 

27.  [^Magistrates  paying  duty  to  be  ex-qfficio  members  of  board,'] 
Magistrates  paying  licence  duty,  and  being  owners  of  land 
abutting  on  rivers  or  lakes  in  any  district  may  act  and  vote  as 
ex-oflicio  members  of  any  board  of  conservators  elected  for  any 
such  district. 

28.  \New  elections  of  conservators^  On  the  first  Monday  in 
the  month  of  October  in  the  year  one  thousand,  eight  himdred, 
and  sixty-four,  all  existing  boards  of  conservators  shall  cease,  and 
new  boards  shall  be  elected. 

29.  [Residence  or  qualification  of  conservators,]  No  person 
shall  be  eligible  for  the  oflice  of  conservator  in  any  electoral 
division  in  which  he  does  not  reside  or  possess  real  property. 

30.  [As  to  use  of  hydraulic  machines,]  Where  a  turbine  or 
similar  hydraulic  machine,  which  may  be  injurious  to  salmon 
or  the  young  of  salmon  in  their  descent  to  the  sea,  is  supplied 
from  a  river  frequented  by  salmon,  the  person  owning  or  using 
such  machine  shall,  during  the  time  in  which  such  descent  to  the 
sea  takes  place,  provide  grating  or  other  efiicient  means  to  prevent 
such  salmon  or  young  of  salmon  from  passing  into  such  machine, 
and  in  case  such  means  be  not  provided,  such  person  shall  for- 
feit a  sum  not  exceeding  fifty  pounds,  and  also  a  sum  not  exceed- 
ing five  pounds  for  each  day  during  which  such  injury  to  the  fry 
continnes. 

31.  [Salmon  passes  and  fish  ladders  to  be  open  to  inspection,] 
All  salmon  passes  and  fish  ladders  shall  be  at  all  times  open 
to  the  inspection  of  the  commissioners  and  the  conservators  of 
the  district,  and  of  any  person  duly  authorized  by  them  or  any 
of  them. 

32. — Appoihtment  and  Powers  of  Commissioners.  [Appoint- 
ment  of  commissioners  under  sign  fnanual.]  Her  Majesty  may  by 
warrant  under  the  royal  sign  manual  appoint  any  number  of 
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persons  not  exceeding  three,  of  whom  one  shall  be  an  officer  in 
the  naval  service  of  Her  Majesty,  and  another  a  barrister  of  not 
less  than  seven  years  standing  at  the  bar,  to  be  commissioners 
under  this  act  during  Her  Majesty's  pleasure,  and  upon  every 
vacancy  in  the  office  of  any  commissioner  by  death,  resignation, 
or  incapacity  to  act  may  appoint  some  other  fit  person  to  fill  the 
vacancy,  provided  always  that  in  the  vacancy  by  the  death, 
resignation,  or  incapacity,  of  any  commissioner  being  such  officer 
or  barrister,  the  person  so  to  be  appointed  shall  be  of  the  same 
profession  as  the  officer  or  barrister  in  whose  place  he  shall  be 
appointed. 

33.  [^Commissioners  to  have  a  common  seal,']  The  commis- 
sioners appointed  under  this  act  siiall  be  styled  "  The  Special 
Commissioners  for  Irish  Fisheries  ;"  they  shall  cause  to  be  made 
for  their  commission  such  seal  or  seals  as  they  may  require ;  and 
any  summons,  order,  warrant,  or  other  instrument,  or  copy 
thereof,  purporting  to  be  sealed  with  the  seal  of  the  commissioners, 
and  to  be  signed  as  herein-after  mentioned,  shall  be  received  in 
evidence  without  any  further  proof. 

34.  [Commissiona'S  7iot  to  sU  in 2)avlictni€nt,]  No  commissioner 
shall  during  his  continuance  in  office  be  capable  of  being  elected 
or  of  sitting  as  a  member  of  the  House  of  Commons. 

35.  [Acts  of  the  commissioners.']  All  warrants  for  the  removal 
of  any  illegal  net  or  illegal  weir  shall  be  signed  by  two  at  least 
of  the  commissioners,  and  all  cases  relating  to  the  removal  of 
such  nets  or  weirs  shall  be  heard  by  all  the  commissioners,  but 
the  opinions  of  two  of  them  shall,  in  case  of  difference,  decide 
any  question ;  any  other  acts  authorized  to  be  done  by  the  com- 
missioners, may  be  done  by  any  one  of  them,  and  any  summons 
under  the  seal  of  the  commissioners,  and  signed  by  any  person 
delegated  by  them,  shall  be  deemed  to  be  sufficiently  executed. 

36  [The  Treasuary  to  fix  sahri€s^  ^c.  and  appoint  additiotMl 
oJficersT]  The  Commissioners  of  Her  Majesty's  Treasury  may  from 
time  to  time  fix  such  salaries  as  they  may  think  fit  for  the  commis- 
sioners hereby  appointed ^  and  also  appoint  such  additional  officers, 
clerks,  and  servants,  at  such  salaries  as  the  said  Commissioners  of 
the  Treasury  may  think  proper  and  necessary,  and  from  time  to 
time  dismiss  such  officers,  clerks,  and  servants,  and  appoint 
others  in  their  place. 

37.  [Duration  of  office  of  commissioners.]  The  offices  of  the 
said  commissioners,  and  all  powers,  rights,  and  privileges,  per- 
taining thereto,  shall  continue  in  force  for  two  years  only, 
and  from  thenceforth  until  the  end  of  the  next  session  of  parlia- 
ment. 

38.  [Powers  of  commissioners.]    The  commissioners  may  exa« 
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mine  any  witnesses  on  oath ;   and  with  respect  to  the  following 
matters,  that  is  to  say, 

(1.)  Enforcing  the  attendance  of  witnesses,  and  the  production 
of  deeds,  books,  papers,  and  documents ; 

(2.)  The  enforcing  any  order  whatever  made  by  them  under 
any  of  the  powers  or  authorities  of  this  act  or  the 
Salmon  Fisheries  Acts, 
shally  in  addition  to  any  other  powers  conferred  on  them  by  this 
act,  baye  all  such  powers,  rights,  and  privileges  as  the  judges  of 
Her  Majesty's  court  of  Queen's  Bench  in  Ireland  have  for  such  or 
the  like  purposes. 

89.  [Penalty  for  false  swearing.']  Every  person  who  upon 
examination  before  the  commissioners,  or  any  one  of  them,  A\'ill- 
fblly  gives  false  evidence,  and  every  person  who  wilfully  swears, 
affirms,  or  declares  falsely  in  any  affidavit  relating  to  any  matter 
within  the  cognizance  of  the  commissioners,  shall  be  liable  to  the 
pains  and  penalties  of  perjury. 

40.  [Proceedings  before  commissioners  not  to  he  restrained  hy 
injunction^  ^.]  The  commissioners  shall  not  be  subject  to  be 
restrained  in  the  execution  of  their  powers  under  this  act,  nor 
shall  any  person  be  restrained  from  making  an  application  under 
this  act  to  the  commissioners,  by  order  of  any  court  of  justice  or 
by  any  other  legal  process,  nor  shall  the  commissioners  be  re- 
quired by  writ  of  mandamus,  or  any  writ  of  a  like  nature,  to  do 
any  act  or  take  any  proceeding  under  this  act,  nor  shall  pro- 
ceedings before  them  be  removable  by  certiorari  or  other  writ 
of  a  like  nature. 

41.  [Proceedings  not  to  abate  by  death,  ^c]  Proceedings 
before  the  commissioners  shall  not  abate  or  be  suspended  by  any 
death  or  transmission  or  change  of  interest ;  but  in  any  such 
case  of  death,  or  transmission,  or  change  of  interest,  it  shall  be 
lawful  for  the  commissioners,  when  they  see  fit,  to  require  notices 
to  be  given  to  persons  becoming  interested,  or  to  make  any 
orders  for  continuing,  suspending,  or  carrying  on  the  proceedings, 
or  otherwise  in  relation  thereto,  which  to  the  commissioners 
appears  just. 

42.  [Provision  on  the  determination  of  office  of  special  commis- 
sioners, j  On  the  determination  of  the  office  of  the  special  com- 
missioners, all  powers,  and  duties  transferred  to,  vested  in,  or 
imposed  on  them  by  this  act  shall  be  transferred  to  and  vested 
in  two  permanent  inspectors  of  fisheries,  to  be  appointed  by 
and  to  be  subject  to  the  control  of  the  Lord  Lieutenant  of 
Ireland. 

43. — Penalties,  saving  clause,  etc.  [Courts  may  award  costs."] 
It  shall  be  lawful  for  the  court  before  which  any  indictment  or 
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information  for  any  offence  against  this  act,  or  for  any  nuisance 
in  tidal  or  inland  waters,  shall  have  been  preferred,  heard,  or 
tried  and  determined,  to  order  that  the  costs,  charges,  and  ex- 
penses of  and  incident  to  such  indictment  or  information,  and  the 
proceedings  therein,  and  the  preferring,  hearing,  or  trial  and  deter- 
mination thereof,  shall  follow  the  event  of  the  same  respectively, 
and  be  borne  and  paid  by  the  party  against  whom  the  same  shall 
have  been  determined,  and  that  such  costs,  charges,  and  expenses 
shall  be  estimated,  either  as  between  party  and  party,  or  as 
between  attorney  and  client,  at  the  discretion  of  such  court. 

44.  [^Construction  ofactJ]  This  act,  so  far  as  is  consistent  with 
the  tenor  thereof,  shall  be  construed  with  the  acts  relating  to 
Salmon  Fisheries  in  Ireland,  and  herein  referred  to  as  "  The 
Salmon  Fisheries  Acts,"  and  the  definitions  of  words  and  expres- 
sions now  in  force  in  the  said  Salmon  Fisheries  Acts  shall  apply 
to  the  same  words  and  expressions  when  used  in  this  act,  but  so 
as  to  include  **a  head  weir"  under  the  expression  "fixed  net," 
and  that  "  fishing  mill  dam"  shall  mean  a  dam  used  or  intended 
to  be  used  partly  for  the  purpose  of  catching  or  facilitating  the 
catching  of  fish,  and  partly  for  the  purpose  of  supplying  water 
for  milling  or  other  purposes. 

45.  [Recovery  of  penalties^]  All  penalties  imposed  by  this 
act  shall  be  recovered  and  applied  in  manner  in  which  penalties 
under  the  said  Salmon  Fisheries  acts  are  recoverable  and  appli- 
cable. 

45.  [Saving  clause."]  Nothing  in  this  act  contained  shall 
render  legal  or  be  deemed  to  recognize  as  legal,  or  to  confer,  any 
title  or  any  person  in  respect  of  any  fixed  net  or  fishing  weir  that 
is  in  contravention  of  any  act  of  parliament  or  of  the  common 
law  in  force  in  Ireland. 

47.  [As  to  fixed  engiives  now  in  use."]  Provided  always,  that 
nothing  herein-before  contained  shall  prevent  any  person  having 
any  fixed  engine  now  in  use,  and  in  respect  of  which  licence 
duty  has  been  paid,  from  being  allowed  to  continue  to  use  the 
same  during  the  remainder  of  the  present  season. 
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CHAPTEE  L 

APPOINTMENT  OF  JU8TI0E8  OF  THE  PEACE. 

Justice  of  the  Peace,  how  appointed.']  Justices  of  the  Peace  in 
Ireland  are  appointed  by  act  of  parliament^  or  by  commission 
under  the  Great  Seal  (a)  The  justices  appointed  by  act  of 
parliament  are  the  mayors  and  recorders  of  boroughs  (fi),  assist- 
ant banisters  (c),  police  magistrates  of  the  Dublin  metropolis 
((Q,  the  inspectors-general,  deputy  inspectors-general,  provincial 
and  county  inspectors  and  stipendiary  magistrates  {e,) 

The  justices  holding  office  by  commission  under  the  Great 
Seal,  are  appointed  by,  and  at  the  discretion  of  the  Lord  Chan- 
cellor or  Keeper  of  the  Great  Seal ;  they  hold  their  office  during 
the  wUl  and  pleasure  of  the  Queen  {f\  and  it  is  determined  six 
months  after  the  demise  of  the  Crown  {g\  or  by  a  writ  of  super- 


(a)  See  8  &  4  Y\o„  c.  108,  which 
provides  for  the  ftbolition  or  deter- 
mmatiozi  of  charter  justices. 

(6)  8  &  4  Vic.,  c.  108. 

(c)  See  14  A  16  Vic,  c.  57,  s.  2, 
whidi  enacts  thai  every  aagjatant  har- 
ritter  shall  be  ijp90  facto  a  justice  of 
the  peace  for  the  county  or  riding  to 
vhidi  he  is  i^pointed,  and  shall  by 
▼irtoe  of  his  office  preside  as  chair 
OLin  of  the  justices  at  General  or 


Quarter  Sessions. 

{d)  Stat.  48  Geo.  HI.,  c.  140  ;  6 
Geo.  IV.,  c.  102 ;  6  &  7  Wm.  IV.,  c. 
29. 

(e)  6  Wm.  IV.,  c.  18 ;  see  2  &  8 
Vic,  c  75,  8.  11.  as  to  tiie  designa- 
tion of  these  officers. 

(/)  1  Bl.  Com.  858. 

{g)  21  &  22  Geo.  III.,  c.  48,  s.  8, 
commonly  called  Yelverton^s  act. 
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tedeas,  which  suspends  the  power  of  the  justices  to  act  (A),  or  hy 
issuing  a  new  commission  in  which  their  names  are  omitted. 

Practice  in  obtaining  a  CommimonJ]  The  established  practice 
of  obtaining  a  commission  of  the  peace  for  a  county,  is  for  the 
lieutenant  of  the  county  to  forward  to  the  Lord  Chancellor  a 
printed  form  filled  by  the  individual  whose  appointment  is 
desired,  accompanied  either  with  his  recommendation  or  mere 
submission. 

The  following  is  the  form  now  in  use  : — 

Particulars  to  he  forwarded  to  the  Lard  Chancellor  upon  cqppUca- 
tions  hy  Lieutenants  of  Counties  to  have  Gentlemen  appointed 
Magistrates,  to  he  signed  hy  the  Person  recommended. 

Name  and  Age. — Eesidence— or,  if  more  than  one,  usual  place 
of  Eesidence,  and  whether  within  the  County. — Annual  Value 
of  Landed  Property  in  the  County  (»). — Whether  he  has  been 
before  in  the  Commission,  or  has  been  before  recommended. — 
Whether  an  Agent,  and  to  whom;  and  what  Property  the  Prin- 
cipal has  in  the  County,  and  whether  the  latter  is  resident  in 
the  County. — Profession,  Ofl&ce,  or  Employment^  and  where 
carried  on. — ^Petty  Sessions  at  which  he  proposes  to  attend — 
usual  Number  of  Magistrates  now  attending  such  Petty  Sessions 
— ^Number  of  Magistrates  resident  in  the  Petty  Sessions  District. 
— Whether  any  Member  of  his  Family  residing  in  the  same 
House  with  him  is  already  in  the  Conunission. — ^Whether  his 
Agent  or  any  Kelative  in  the  Commission  attends  the  proposed 
Petty  Sessions. — Post  Town. 

As  a  general  rule,  the  recommendation  of  the  lieutenant  of 
the  county  is  responded  to,  and  the  appointment  made  by  the 


ih)  Lamb.  c.  14  ;  Dalt  c.  8,  8.  9. 

(t)  By  statute  18  Hen.  YL,  c.  11, 
no  justice  shall  be  assigned  in  any 
county  if  he  have  not  land  to  the 
value  of  £20  by  the  year.  This  is  the 
only  statute  which  prescribes  a  quali- 
fication of  estate  generally  for  J.  P. 
in  Ireland.  The  Corporation  Act, 
3  &  i  Vic,  c.  108,  expressly  provides 
that  no  qualification  of  estate  shall 
be  necessaiy  for  borough  justices 
(Nun.  &  Walsh,  4).  But  a  qualifica- 
tion of  estate  is,  in  some  instances, 
requisite  to  entitle  justices  to  exercise 
certain  privileges.     As  to  the  quali- 


fication to  enable  J.P.'s  to  hold  ses- 
sions, see  Stat  59  Geo.  III.,  o.  84, 
and  by  4  Geo.  IV.,  c.  88,  aU  J.P.'s 
entitled  to  hold  such  sessions  are 
qualified  to  vote  at  the  election  of 
county  treasurers,  with  the  farther 
limitation  that,  if  the  qualification 
arise  from  any  freehold  or  leasehold 
estate,  it  must  be  situate  in  the  coun- 
ty, county  of  a  city,  or  town  for 
which  the  election  taikes  piece.  But 
no  qualifioation  is  necessary  to  enti- 
tle J.P.'s  to  attend  atpesentment 
sessions,  under  6  k  7  Wm.  IV.,  c. 
116  ;  see  s.  4. 
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Lord  Chancellor ;  bnt  should  the  answers  to  the  printed  requi- 
sition fail  to  satisfy  him,  or  to  meet  his  approbation,  he  either 
makes  firesh  inquiries,  or  exercises  his  discretion  in  withholding 
the  commission  j — as,  for  instance,  if  the  applicant  be  under  age, 
or,  if  from  the  nature  of  his  profession  or  occupation  it  is  con- 
sidered that  he  would  not  be  a  suitable  person  to  appoint,  or 
that  an  additional  magistrate  is  not  required  in  the  district 
▼here  the  applicant  proposes  to  act. 

In  England  attomies  cannot  be  justices  for  counties,  but  thcj 
may  be  for  boroughs  (j).  Such  positive  disability  does  not 
exist  in  Ireland;  but  practice,  sanctioned  by  successive  chan- 
cellors, would  appear  to  render  them  in  fact  ineligible.  How- 
eTer,  in  the  exercise  of  that  discretion  vested  in  the  Great  Seal, 
a  few  exceptions  have  been  made  under  very  peculiar  circum- 
stances (h). 

The  Lord  Chancellor  apprises  the  lieutenant  of  the  county 
that  the  appointment  has  been  made^  and  that  he  has  signed 
tl» necessary  warrant;  and  accompanying  this  communication 
a  letter  is  sent  to  the  person  so  appointed  by  the  secretary  of  the 
Lord  Chancellor  for  his  instruction,  informing  him  "  that  an 
application  either  in  person,  or  by  some  person  on  his  behalf, 
should  be  made  at  the  Secretary's  OflBice,  Court  of  Chancery,  for 
the  warrant,  and  that  the  total  fees  payable  there  and  at  the 
Hanaper  Office  amount  to  £5  17s.  2d." 

Hie  following  i$  the  form  of  commimon  for  counties : — 

Victoria,  &c^  to  A.B.  CD.,  &c.  greeting. 

Know  ye  that  we,  reposing  special  trust  and  confidence  in 
yoor  fidelity,  prudence,  and  care,  have  appointed,  and  by  these 
preeoitB  do  appoint^  you  and  every  of  you,  jointly  and  severally, 
our  Justiees,  to  keep  our  peace  in  our  country  of — ,  and  to  keep 
and  cause  to  be  kept  all  ordinances  and  statutes  made  for  the 
good  of  our  peace,  and  for  the  conservation  of  the  same,  and  for 
the  quiet  rule  and  government  of  our  people  in  all  and  every  tl^c 
articles  thereof  in  our  said  county,  as  well  within  the  liberties  as 
viibout^  according  to  the  force,  form,  and  ejQfect  thereof;  and  to 

(f)  6  &  7  Vie.,  c.  78,  m.  88,  84.  at  W.,  on  the  ground  that  the  office 

(jb)  In  Endand,  the  Lord  Qumcel-  of  poor  law  auditor,  which  he  held. 

lor  raoeattf  oedinied  to  appoint  a  gen-  was  incompatihle  with  that  of  J.  P. ; 

tiaona  to  ihe  beodi  of  magistrates  see  n.  o.  p.  6. 
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chastise  and  punish  all  persons  offending  against  the  form  of 
those  ordinances  and  statutes,  or  any  of  them,  in  the  county 
aforesaid,  as  according  to  the  form  of  those  ordinances  and 
statutes  shall  he  fit  to  he  done ;  and  to  cause  to  come  hefore 
you,  or  any  of  you,  all  those  persons  who  shall  threaten  any  of 
our  people  in  their  person,  or  "with  huxning  their  houses,  to  find 
sufficient  security  for  the  peace,  or  for  their  good  hehaviour 
towards  us  and  our  people  ;  and  if  they  shall  refuse  to  find  such 
security,  then  to  cause  them  to  he  safely  kept  in  our  prison 
until  they  have  found  such  security  {l). 

We  have  also  assigned,  and  hy  these  presents  do  assign,  you, 
or  every  two  or  more  of  you,  of  whom  the  aforesaid  A.B.,  &c^ 
we  will  shall  he  one,  our  justices,  in  and  throughout  the  county 
aforesaid  (as  well  within  the  liherties  as  without),  to  inquire  hy 
the  oath  of  good  and  lawful  men  of  our  county  aforesaid,  and 
hy  all  other  lawful  ways  and  means,  hy  whom  the  truth  of  the 
matter  may  he  hetter  known,  of  all  and  all  manner  of  treasons, 
murders,  manslaughters,  hunungs,  unlawful  assemhhes,  felonies, 
rohheries,  witchcrafts,  enchantments,  sorceries,  magic  arts,  tres- 
passes, forestallings,  regratings,  engrossings,  and  extortions 
whatsoever,  and  of  all  and  singular  other  misdeeds  and  offences, 
of  which  the  justices  of  our  peace  can  or  ought  lawfully  to  in- 
quire, hy  whomsoever  and  howsoever  done  or  committed,  or 
that  hereafter  shall  happen  howsoever  to  he  done  or  committed 
in  the  county  aforesaid  ;  and  also  of  all  those  who  presume,  by 
unlawful  assemblies,  to  be  disturbers  of  our  peace  and  of  our 
people  within  our  said  county  ;  and  also  of  all  those  who,  in  the 
county  aforesaid,  have  either  gone  or  ridden,  or  that  hereafter 
shall  presume  to  go  or  ride,  in  companies  with  armed  force 
against  our  peace,  to  the  disturbance  of  our  peace ;  and  also  of 
all  those  who  in  like  maimer  have  lain  in  wait»  or  hereafter  shall 
presimie  to  lie  in  wait,  to  maim  or  kill  our  people  ;  and  also  of 
all  inn-holders,  and  of  all  and  singular  other  persons  who  have 
offended  or  attempted,  or  hereafter  shall  presume  to  offend  or 
attempt,  in  the  abuse  of  weights  and  measures,  or  in  the  sale  of 
victuals  against  the  form  of  the  ordinances  and  statutes,  or  any 
of  them,  in  that  behalf  made  for  the  common  good  of  our  king- 
dom of  Ireland,  and  of  our  people  thereof  in  fiie  county  afore- 
said ;  as  also  of  all  sheriffs,  bailiffs,  seneschals,  constables,  gaol- 
ers, and  other  officers  whatsoever,  who,  in  the  execution  of  their 
offices  about  the  premises,  or  any  of  them,  have  unlawfully 
demeaned  themselves,  or  that  hereafter  shall  presume  unlawfully 
to  demean  themselves,  or  have  been,  or  hereafter  shall  be,  care- 

(l)  The  Beomitj  should  be  limited  1  Ir.J.N.a  10 ;  Prickett  v.  6re»fcrez, 
to  a  certain  period.    Grady  v.  Hunt,      8  Q.B.  1020. 
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less,  remiss,  or  negligent  in  the  county  aforesaid ;  and  of  all  and 
smgolar  articles  and  ciicmnstances,  and  all  other  things  whatso- 
erer,  by  whomsoever,  and  howsoever  done  or  perpetrated  in  the 
oomity  aforesaid;  or  that  shall  hereafter  there  happen  howsoever 
to  be  done  or  attempted  in  any  wise  more  fully  concerning  the 
tmth  of  the  premises,  or  any  of  them ;  and  to  inspect  all  indict- 
ments whatsoever,  so  before  you,  or  any  of  you,  taken,  or  to  be 
taken,  or  made  before  others,  late  justices  of  the  peace  in  the 
county  aforesaid,  and  not  as  yet  determined ;  and  to  make  and 
continue  the  process  thereupon  against  all  and  singular  persons 
so  indicted,  which  hereafter  shall  happen  to  be  indicted  before 
you,  until  they  be  apprehended,  render  themselves,  or  be  out- 
lawed ;  and  to  hear  and  determine  all  and  singular  the  matters 
aforesaid  (treason  excepted),  according  to  the  laws  and  statutes 
of  our  kingdom  of  Irehuid,  as  in  the  like  case  has  been  used,  and 
ought  to  be  done  ;  and  to  chastise  and  punish  the  said  persons 
offending,  and  every  of  them,  for  their  offences,  by  fines,  ran- 
soms, amerciaments,  forfeitures,  or  otherwise  as  ought  and  hath 
been  used  to  be  done  according  to  the  laws  and  customs  of  our 
kingdom  of  Ireland,  or  the  form  of  the  ordinances  or  statutes 
aforesaid ;  and  to  discharge  our  gaols  of  all  prisoners  therein  de- 
tained and  imprisoned  for  felony.  Provided  always,  that  if  a 
case  of  difficulty  upon  the  determination  of  any  of  the  premises 
shall  happen  to  arise  before  you,  or  auy  two  or  more  of  you, 
then  do  not  you,  or  any  two  or  more  of  you,  proceeded  to  give 
judgment  thereon,  except  it  be  in  the  presence  of  one  of  your 
justices  of  one  or  other  bench,  or  one  of  the  barons  of  our 
Exchequer,  or  of  one  of  our  counsel  learned  in  the  law.  And 
we  therefore  command  you  and  every  of  you  that  you  diligently 
attend  the  keeping  of  the  peace,  ordinances,  and  statutes,  and  aU 
and  singular  other  the  premises ;  and  at  certain  days  and  places 
which  you,  or  any  two  or  more  of  you,  as  aforesaid,  shall  in  that 
behalf  appoint,  you  make  inquiries  upon  the  premises ;  and  hear 
and  determine  all  and  singular  the  premises  (except  as  before 
excepted),  and  perform  and  fulfil  the  same  in  form  aforesaid, 
doing  therein  that  which  to  justice  appertalueth,  according  to 
the  laws  and  customs  of  our  said  kingdom  of  Ireland,  saving  to 
us  the  amerciaments  and  other  things  to  us  thereof  belonging. 
We  also  command,  by  virtue  of  these  presents,  our  sheriff  of  our 
county  aforesaid,  that  at  certain  days  and  places  which  you,  or 
any  two  or  more  of  you,  shall  make  known  to  him  as  aforesaid, 
he  cause  to  come  before  you,  or  any  two  or  more  of  you,  as  afore- 
said, such  and  so  many  good  and  lawful  men  of  his  bailiewick 
(as  well  within  liberties  as  without),  by  whom  the  truth  of  the 
matter  in  the  premises  may  be  better  known  and  inquired  of 
Lastly,  we  have  assigned  yon  the  aforesaid  X.Y.,  keeper  of 
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the  rolls  of  our  peace  in  our  said  comity :  and  therefore  you  shall 
cause  to  be  brought  before  you  and  your  said  companions  at  the 
said  days  and  place,  the  writs,  precepts,  processes,  and  indict- 
ments aforesaid,  that  the  same  may  be  inspected,  and  by  a  due 
course  of  law  determined,  as  aforesaid.    Witness,  &c 

In  addition  to  the  commission,  the  person  so  appointed 
receives  a  dedimw^  with  the  oaths  prescribed  for  Protestants 
and  Eoman  Catholics  annexed. 

After  the  usual  oath  has  been  administered,  the  newly-ap- 
pointed justice  retains  his  commission ;  the  dedimus  and  oath 
being  returned  to  the  Crown  and  Hanaper  Office  (m),  with  a 
certificate  endorsed  on  the  back  of  the  dedimiu  by  the  magistrate 
who  has  administered  the  oath,  that  the  newly-appointed  justice 
has  taken  it. 

Who  may  administer  the  oath^  The  magistrate  who  adminis- 
ters the  oath  must  be  a  justice  of  the  peace  for  the  comity  to 
which  such  person  has  been  appointed,  or  one  of  the  divisional 
justices  of  the  Dublin  metropolis. 

J,  F.  becoming  disqualtjied  from  acting.]  A  magistrate  may 
become  disqualified  from  acting  as  a  justice  of  the  peace  by 
reason  of  holding  other  offices.  By  7  Wm.  III.,  c.  13,  Ir.  s.  3, 
no  sheriff  or  sub-sheriff  of  any  county  shall  exercise  the  office  of 
J.  P.  during  the  time  that  he  shall  act  as  sheriff  or  sub-sheriff  in 
the  same  county,  under  the  penalty  of  £20,  and  his  acts  shall 
be  void.  So  13  &  14  Geo.  III.,  c,  18,  provides  that  no  trea- 
surer of  a  county  shall,  during  his  continuance  in  office,  exercise 
the  office  of  J.  P.  in  such  county  (n).  Formerly  it  was  thought 
that  if  a  man  was  named  in  any  commission  of  the  peace,  and 
had  afterwards  a  new  dignity  conferred  upon  him,  that  this 
determined  his  office,  he  no  longer  answering  the  description 
of  the  commission  ;  but  by  10  Car.  I.  st  2,  c.  14,  s.  4,  it  was 
provided,  that  although  a  person  be  made  or  created  a  duke, 
peer,  &c.,  judge,  seijeant-at-law,  or  sheri£^  yet  he  should  remain 
a  justice,  and  have  full  power  to  execute  his  office. 

(m)  Either  by  hand  or  by  post  act ;  by  2  Geo.  I.,  c.  11,  no  attorney 

(n)  By  6  Wm.  lY.,  c.  18,  stipend-  is  allowed  to  practtae  in  civil  biUs  in 

iary  magistrates  are  disabled  from  the  comity  for  whidi  he  is  a  justaoe. 

holding  any  other  office  mider  the 
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Form  cf  Supenodeas,']  Victoria,  by  the  Grace  of  God,  of  the 
United  Kingdom  of  Gieat  Britain  and  Ireland,  Queen,  Defender 
of  the  Faith  and  soforth,  to  our  trusty  and  well-beloved  A.B., 
Esquire,  greeting.  Whereas  by  our  Letters  Patent  under  the 
Great  Seal  of  ^land,  we  did  constitute  and  appoint  you  the 
said  A.R,  one  of  our  Justices  and  Keepers  of  our  Peace  within 
our  County  of  D.,  as  by  the  said  Letters  Patent  may  appear. 
We,  being  willing  (at  your  own  request)  (o)  to  exonerate  you  in 
this  particular,  do  therefore  direct  and  command,  that  immedi- 
ately after  sight  or  receiving  of  this  our  writ  you  are  superseded 
from  further  acting  in  the  said  office  of  Justice  or  Keeper  of  the 
Peace  within  the  said  County,  and  that  all  recognizances  and 
other  writings  whatsoever  relating  to  the  peace  of  our  said 
County  now  remaining  in  your  hands  you  do  forthwith  deliver, 
or  cause  the  same  to  be  delivered,  to  the  Keeper  of  our  Eecords 
of  the  said  County,  or  his  Deputy,  that  our  other  Justices  of  the 
Peace  for  the  said  County  may  do  therein  as  to  justice  shall 
appertain.  Witness  our  lieutenant  General  and  General  Gover- 
nor of  Lreland  at  Dublin,  the  —  day  of in  the year 

of  our  Eeign. 


CHAPTER  IL 

op  THB   JURISDICTION  OF  JUSTICES    OUT    OF   QUARTER   SESSIONS. 

The  jurisdiction  of  the  J.P.  out  of  quarter  sessions  is  derived 
either  £rom  his  commission,  which  explains  his  duties,  or,  as  is 
most  usual,  £rom  some  particular  act  of  parliament  (a).  Tlie 
examination  and  punishment  of  offences  in  a  summary  maimer 
by  J.Ps.  out  of  their  sessions,  and  without  the  intervention  of  a 
jury,  or  an  open  trial,  are  founded  entirely  upon  a  special 
authority  conferred  and  r^^ted  by  statute.  No  new  offence 
LB  cognizable  in  this  manner  unless  expressly  made  so  by  act  of 
parliament  (5) ;  nor  can  any  power  expressly  given  to  a  justice, 
to  do  a  particular  act,  be  enlarged  by  inference  (c). 

(o)  Shoiild  the  writ  be  pro  rege,         (a)  Dalt  c.  5,  p.  15  ;  3  Burn.  1009. 
theie  words,  "  at  your  own  request,"         (6)  Saville,  144. 
must  bt  omitted.  (c)  Paley  Conv.  15. 
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STATUTES  APPLICABLE  TO  IBELAND. 


Where  their  duty  is  imperative  or  discretionary^  In  some  cases 
the  justice  has  a  discretionary  duty  to  take  cognizance  of  the 
matter  (cQ ;  in  others,  as  is  most  usual,  the  duty  is  imperative  (e). 
It  has  heen  observed  by  Lord  Mansfield  that  this  discretionary 
power,  when  applied  to  a  court  of  justice,  means  sound  discretion 
guided  by  law.  It  must  be  governed  by  rule  and  not  by 
humour ;  it  must  not  be  arbitrary,  vague,  and  fEmciful ;  but 
legal  and  regular  (/").  In  most  cases  a  J.P.  is  imperatively 
called  upon  to  act ;  and  generally  where  the  statute  directs  the 
doing  of  a  thing  for  the  sake  of  justice  or  the  public  good,  the 
word  may  is  the  same  as  shall^  and  is  imperative  on  the  justice 
to  proceed  {g), 

When  stattUe  applicable  to  Ireland.']  Magistrates  when  called 
upon  to  act  under  a  particular  statute,  may  often  feel  embarrassed 
to  know  whether  its  provisions  apply  to  Ireland,  when  the  act  is 
silent  on  the  subject.  The  following  rules  will  assist  them  in 
coming  to  a  right  conclusion : — 

All  acts  of  parliament  made  in  England  before  10  Hen.  VJLL, 
c.  22  {h\  are  by  that  statute  declared  to  be  in  force  within  the 
realm  of  Ireland.  The  people  of  Ireland  are  not  bound  by  acts 
passed  in  the  parliament  of  England  subsequent  to  Poyning's 
act,  save  in  respect  of  those  classes  of  statutes  mentioned  in  the 
21  &  22  Geo.  m.,  c.  48,  Ir.  (t).  From  the  Union  (j)  all  acts 
of  parliament  extend  to  Ireland  whether  expressly  mentioned  or 
not,  unless  that  portion  of  the  United  Kingdom  be  expressly 
excepted,  or  the  intention  to  except  it  be  otherwise  plainly 
shewn. 


(d)  R.  V.  Broderip,  7  D.  fc  R.  861  ; 
5  B.  &  G.  289  ;  R.  v.  Buddngluun- 
shire  Js.,  2  D.  &  R.  689. 

<«)  8  Bum.  560  ;  Selwood  v.  Mount, 
9  C.  &  P.  75  ;  R.  v.  Tod.  1  Star.  680 ; 
R.  V.  Bolton,  1  Q.B.  66  ;  Davey,  ex 
parte,  2  DowL  N.  S.  24 ;  14  k  15 
Vic.  c.  98,  8.  21. 

if)  R.  V.  Wilkes,  4  Burr.  2589. 

ig)  R.  V.  Barlow,  2  Salk.  609  ;  R. 
V.  Eyre,  4  B.  &  Aid.  271 ;  De  Bea- 
voir  V.  Welch,  7  B.  &  C.  278  ;  8 
Bums.  1011.  Tlie  statutes  oonfening 
authority  upon  justioei  vary  in  terms 


used  for  that  purpose ;  by  some  they 
are  "authorised  and  empowered, 
by  others  **  authorised,  empowered, 
and  required,"  or  ••  enjoined.** 

{h)  Poyning's  act. 

(i)  See  the  Address  to  the  Crown 
from  the  Irish  House  of  Commons, 
22nd  Feb.  1782,  and  the  21  &  22 
Geo.  III.  c  48,  Ir.;  and  see  also  6 
Geo.  I.,  Eng.,  c  65,  repealed  by  22 
Geo.  IIL,  &xg.,  c.  58,  and  28  Geo. 
III.,  Eng.,  c  28. 

0)  39  &  40  Geo.  UI.,  a  67. 
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C&ngtruction  of  statutes.']  Another  difficulty  may  present  itself 
to  the  mind  of  a  magistrate,  under  which  statute  he  is  to 
adjudicate,  when  there  are  two  inconsistent  ones  on  the  same 
matter  before  him.  The  rule  is  laid  down  to  he,  that  where 
there  be  two  afiirmative  statutes,  inconsistent  and  incompatible 
with  each  other,  the  earlier  statute  is  repealed  by  the  later  one  {k). 
Although  the  title  of  an  act  of  parliament  cannot  be  made  use 
of  to  control  the  express  provisions  of  the  act,  yet  if  there  be  in 
those  provisions  anything  admitting  of  a  doubt,  the  title  of  the 
act  is  a  matter  proper  to  be  considered,  in  order  to  assist  in  the 
interpretation  of  the  act,  and  tliereby  to  give  to  the  doubtful 
language  in  the  body  of  the  act  a  meaning  consistent^  rather 
than  at  variance,  with  the  clear  title  of  the  act  (l). 

The  Common  Law  is  the  same  both  in  England  and  Ireland. 

Justice  declining  Jurisdiction.]  The  magistrate  being  possessed 
of  the  charge,  it  becomes  his  duty  to  proceed  to  the  examination 
of  it  K  he  should  decline  to  do  so,  it  is  provided  by  the 
12  Vic  c  16,  s.  5  (m>— 

That  it  shall  be  lawful  for  the  party  requiring  such  act  to  be 
done,  to  apply  to  the  Court  of  Queen's  Bench  upon  an  affidavit, 
for  a  rule  calling  upon  the  J.P.  and  also  the  party  to  be  affected 
by  such  act,  to  show  cause  why  such  act  should  not  be  done, 
and  if  after  due  service  of  such  rule,  good  cause  shall  not  be 
shewn  against  it,  the  court  may  make  the  same  absolute,  with  or 
without  costs  ;  and  the  J. P.  upon  being  served  with  such  rule 
absolute,  shall  obey  the  same,  and  no  action  shall  be  commenced 
against  him  for  having  obeyed  such  rule. 

Object  of  rule.]  This  provision  was  introduced  in  ease  of  the 
magistracy,  and  to  meet  the  case  of  those  who  were  unwilling  to 
act  for  fear  of  incurring  liability  to  an  action.  It  does  not, 
however,  apply  to  the  case  where  they  have  not  refused  to  act, 
but  have  done  what  they  believe  to  have  been  their  duty.  The 
object  of  this  section  is  not  to  make  the  Court  of  Q.B.  a  court 
of  advice  to  magistrates  in  every  little  matter  of  doubt  (n),  but 

{k)  (XFlBherty  v.  McDowell,  6  H.  (m)  The  Justioes'  Protection  Act. 

L.  Cm.  142  ;  4  J.  N.  S.  38.  (n)  B.  v,  Paynter,  26  L.  J.  M.  C. 

(/)  Shaw  V.  Budden,  9  Ir.  C.  L.  B.  102. 
219. 
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it  is  their  duty  to  decide  the  case  according  to  their  conviction, 
and  leave  the  dissatisfied  party  to  his  appeal  (o). 

When  magistrates  exercise  a  discretion  vested  in  them  by  act 
of  parliament,  the  Court  of  Q.  B.  in  the  absence  of  any  allegation 
of  corraption,  has  no  jurisdiction  to  review  or  control  such  dis- 
cretion, and  the  court  will  accordingly  refuse  a  rule  where  the 
magistrates  have  exercised  their  discretion  (p\  and  done  what 
they  believe  to  be  their  duty  (q).  The  remedy  by  rule  under 
12  V.  c.  16,  is  not  simply  for  the  benefit  of  justices,  and  confined 
to  cases  in  which  the  jurisdiction  is  doubtful,  but  extends  to  all 
cases  in  which  they  refuse  to  do  an  act  relating  to  the  duties  of 
their  office  (r) ;  and  the  power  of  the  court  to  make  an  order 
upon  magistrates,  pursuant  to  this  statute,  is  analogous  to  their 
jurisdiction  in  mandamiu  («).  But  the  court,  before  it  makes  the 
rule  absolute  upon  the  justices,  must  see  reasonable  ground  for 
believing  that  the  act  which  it  calls  on  them  to  do  is  lawful  (t). 

Nature  of  the  writ]  This  leads  to  the  consideration  of  the 
writ  of  Mandamus,  and  where  it  lies.  Mandamus  is  a  command 
issuing  in  the  Queen's  name  out  of  the  Court  of  Queen's  Bench, 
directed  to  any  person  or  inferior  court  of  judicature,  requiring 
them  to  do  some  particular  thing  therein  specified,  which  apper- 
tains to  their  office  or  duty  (u).  It  is  a  high  prerogative  writ,  of 
a  most  extensively  remedial  nature ;  and  issues  in  all  cases  where 
the  party  hath  a  right  to  have  anything  done,  and  hath  no  other 


(o)  See  R.  v.  Dayman,  26  L.  J.  M. 
C.  128. 

ip)  See  R.  V.  King's  Co.  Js.,  8  Ir. 
C.  L.  R.  60  ;  R.  v.  Dublin  Js.,  4  Ir. 
J.  N.  a  217  ;  10  It.  C.  L.  R.  80. 

(q)  Clee  v.  Osborne,  21  L.  J.  M.  C. 
112.  As  to  the  practioe  on  framing 
the  order  under  tnis  section,  see  R. 
V.  Kelly,  6  Ir.  J.  276  ;  see  ex  parte 
Hughes,  1  Ir.  L.  R.  292. 

(r)  R.  V.  Aston,  1  Prac.  R.  491. 

{8)  R.  V,  Bristol  Js.,  18  Jur.  426 ; 
R.  V.  O'Brien,  5  Ir.  J.  182.  There 
must  be  a  substantial  point  in  issue 
between  the  parties  for  the  court  to 
act  upon.  R.  v.  6t.  Yarmouth  Js., 
4  N.  Sess.  Ca.  818.  See  further  on 
this  rule,  R.  v.  Dayman,  7  EL  &  Bl. 
676  ;  R.  V.  Ingham,  17  Q.  B.  884  ; 


R.  V.  Browne,  18  Q.  B.  654  ;  R.  v. 
Oxfordshire  Js.,  6  D.  &  L.  288  ;  R. 
V.  Shropshire  Js.,  8  N.  Sess.  Ca.  641. 
As  to  costs  of  the  rule  or  mandamus, 
see  R.  V.  Ingham,  17  Q.  B.  884  ;  R. 
V.  Surrey  Js.,  19  L.  J.  M.  171 ;  R. 
V,  Charlesworth,  15  Jur.  178  ;  2  L. 
M.  k  P.  117  ;  R.  V.  Middlesex  Js., 
15  J.  907  ;  Leamington  Priors  v. 
Moultree,  7  D.  &  £.,  811  ;  R.  v. 
Brown,  18  Q.  B.  654  ;  see  Practice 
as  to  making  affldayits,  R.  v.  De- 
veiell,  8  £1.  &  BL  872 ;  R.  r. 
Kingswinford,  8  ib.  688 ;  Stokes  v. 
Grissell,  14  C.  B.  678. 

(0  R.  V.  Colling,  17  Q.  R  816  ; 
R.  V  Leicester  Js.,  29,  L.  J.  M.  C. 
208. 

(ti)  5  Bum.  47. 
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specific  means  of  compelling  its  performance  (v).  The  power  of 
issuing  a  mandamw  is  ezclusively  confined  to  the  Court  of 
Queen's  Bench,  and  is  therefore  said  to  be  the  flower  of  that 
court  {w\  and  as  no  writ  of  error  lies  thereon,  it  must  be  exer- 
cised with  great  care  (x). 

AppiieaUanfar.]  An  application  for  a  mandamus  is  an  appli- 
cation to  the  discretion  of  the  court ;  it  is  a  prerogative  writ,  and 
is  not  a  writ  of  right  (y).  Before  making  an  application  for  a 
Mandamus,  or  for  a  rule  calling  upon  the  justices  to  hear  and 
determine  a  matter  brought  before  them,  care  must  be  taken  to 
distinguish  between  those  cases  in  which  they  have  declined  to 
enter  upon  the  enquiry,  in  consequence  of  a  mistaken  view  of 
the  law  as  to  some  preliminary  point,  and  those  in  which,  hav- 
ing entered  upon  the  inquiry,  they  have  actually  arrived  at  a 
decision,  however  erroneous  it  may  be.  In  the  former  instance, 
in  which  they  are  said  to  decline  jurisdiction,  the  court  will 
compel  them  to  proceed ;  in  the  latter,  the  court  will  not  inter- 
fere, except  upon  appeal  (z).  In  order  to  constitute  such  a  de- 
clining of  jurisdiction  as  will  warrant  the  interference  of  the 
courts  the  wrong  conclusion  to  which  the  magistrates  have  come, 
in  respect  of  the  preliminary  matter,  must  be  one  of  law,  and 
not  of  fiact  (a). 

Declining  jurisdiction,']  When  the  preliminary  objection  is 
taken,  that  the  proper  parties  are  not  before  the  court,  and  if  the 
justices  uphold  that  objection,  they  do  not  exercise  jurisdiction, 
but  decline  it ;  and  Coleridge,  J.  says,  "  if  the  magistrates  say 
that,  whatever  they  think  as  to  the  merits,  they  are  not  at  liberty 
to  give  a  judgment,  because  they  are  unable,  for  want  of  right 
parties  or  any  similar  objection,  to  enter  into  the  question,  that 

(v)  3  Bbu  Com.  110.  face  of  a  return  to  a  mandamus  the 

(tp)  Poph.  176.  law  and  facts  are  mixed.    R.  v.  Cor- 

(x)  id.  poration  of  Dublin,  9  Ir.  L.  R.  65. 
(y)  B.  V.  Comminionar  of  Excise,  (a)  Per  Patteson  J.  in  R.  v.  Ke- 

2  T.  R.  885  ;  R.  v,  Limcashire,  12  corder  of  Liverpool,  20  L.  J.  M.  C. 

East,  836  ;  R.  v,  Buckinghamshire  35  ;  R.  v.  Pratt,  7  A.  &  £.  27 ;  K. 

Ji.,  1  B.  &  C.  485  ;  R.  v.  Broderip,  v.  Singleton,  8  Ir.  L.  R.  21.    Paley 

5  B.  &  C.  289.  on  Conv.  4th  ed.  66. 
(2)  See  am  to  practice,  where  on  the 
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is  a  declining  of  jurisdiction"  (6).  Lord  Campbell  has  said  (c), 
"  Where  justices  or  others,  on  a  mistaken  view  of  the  law,  refuse 
to  hear  on  a  point  on  which  jurisdiction  depends,  we  call  upon 
them  to  go  into  the  enquiry.  But  when  they  have  heard  and 
determined,  we  do  not  review  their  decision." 

No  respondbility  for  obeying  mandamus^  No  responsibility  is 
now  incurred  by  magistrates  for  anything  done  in  obedience  to 
a  peremptory  writ  of  mandamus  (d)  or  a  rule  in  the  nature  of  a 
mandamus  (e).  Alluding  to  the  alteration  in  the  law  in  this  re- 
spect, Coleridge,  J.  observed,  "In  consequence  of  the  Statute  11 
&  12  Vic,  c.  44,  (which  is  indentical  with  the  12  Vic,  c.  16, 
It.)  by  which  justices  are  protected  when  they  act  in  obedience 
to  the  process  of  this  court,  the  burden  is  shifted  ;  we  may  issue 
our  process  to  the  justices,  even  where  the  law  is  not  quite  clear, 
and  the  person  to  be  affected  by  the  act  commanded,  may  try 
the  question  by  resisting  the  order  of  the  justices"  (f).  In  a  case 
in  which  the  court  considered  the  question  to  be  too  doubtful  to 
be  decided  upon  a  rule  under  the  statute,  they  left  the  applicants 
to  move  for  a  mandamus  (^). 

Practice  as  to  isming,^  It  is  the  practice  both  in  England  and 
Ireland,  when  a  serious  question  has  ansen  on  an  application  for  a 
mandamtis,  to  allow  the  writ  to  go,  in  the  first  instance,  upon  the 
return  to  which  the  court  may  pronounce  a  solemn  judgment  (A). 


(5)  See  R.  V.  Brown,  7  EL  &  Bl. 
767  ;  R.  V.  Justices  of  King's  Co., 
8  Ir.  J.  N.  S.  294 ;  8  Ir.  C.  L.  R.  60. 
8ee  further  on  this  subject  the  fol- 
lowing numeroys  cases,  collected  in 
note  to  Palev  Cony.  66  :  R.  v.  Good- 
rich, 19  L.  J.  Q.  B.  413,  overruling 
R.  V.  Cumberland  Js.  4  A.  &  £. 
696  ;  R.  V.  Cotton,  16  Q.  B.  669  ;  R. 
V.  Bhuishard,  13  Q.  B.  318 ;  R.  v. 
Recorder  of  liyerpool,  20  L.  J.  M.  C. 
36  ;  R.  V.  Charle8worth,|2  L.  M.  & 
P.  117 ;  R.  V.  Recorder  of  Bolton, 
18  L.  J.  M.  C.  139 ;  R.  v.  Js.  of 
Yorkshire,  1  Q.  B.  624,  2  Q.  B.  331 ; 
R.  V.  Carnarvon  Js.,  2  Q.  B.  326  ; 
R.  V.  Flintshire  Js.,  2  D.  &  L.  143  ; 
R.  V.  Aston,  1  L.  M.  &  P.  491  ;  R. 
V.  Js.  of  Gt.  Yarmouth,  4  N.  a  Ca. 
818  ;  R.  V.  Js.  of  Kesteyen,  8  Q.  B. 


810  ;  R.  V,  Byron,  17  L.  J.  M.  C. 
134 ;  re  Pratt,  7  A.  &  E.  27 ;  ex 
parte  British  Patent  Company,  7 
Dowl.  614  ;  Clee  v,  Osborne  21 1*.  J. 
M.  C.  112 ;  R.  V.  Collins,  id.  73  ;  R. 
V.  Js.  of  Worcestershire,  8  El.  &  BL 
477 ;  R.  V.  Overseers  of  Warblington, 
22  L.  T.  304  ;  R.  v.  Bristol  Js.,  3 
El.  &  Bl.  479  n. 

(c)  R.  V,  Goodrich,  19  L.  J.  Q.  B. 
413. 

(d)  6  &  7  ^ic,  c.  67,  B.  8. 

(e)  12  Vic,  c  16,  s.  6. 

if)  R.  r.  Cotton,  16  Q.  B.  674. 

(g)  R.  V.Brown,  18  Q.B.  664;  see 
Palej  on  Conv.  67. 

{h)  R.  V.  Cork  Js.,  2  Ir.  J.  N.  a 
481  ;  see  R.  V.  Parish  of  St.  Nicho- 
las, 10  Ir.  L.  R.  113  ;  R.  y.  Paving 
CommiBBionen,  9  id.  448. 
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But  it  seems  donbtfol  if  the  court  will  issue  a  mandamus 
after  a  matter  is  returned,  to  review  the  question,  or  to  have  it 
further  investigated  (t).  A  mandamus  will  not  be  granted  unless 
it  is  clear  that  there  has  been  a  direct  refusal  to  do  that  which  it 
is  the  object  of  the  mandamus  to  enforce,  either  in  terms,  or  by 
dicumstances  which  distinctly  shew  an  intention  in  the  party  to 
withhold  from  doing  the  act  required  (j).  Upon  a  sufficient  in- 
formation, properly  laid,  and  where  there  is  no  reasonable  doubt 
of  their  jurisdiction,  the  magisti^tes  are  bound  to  issue  a  sum- 
mons or  warrant,  and  proceed  to  a  hearing ;  and  if  they  refuse 
to  do  80^  they  will  be  compelled  by  rule  or  mandamus  {k).  A 
mandamus  will  be  granted  to  compel  magistrates  to  hear  a 
second  information  for  the  breach  of  the  excise  laws,  though 
they  have  already  dismissed  one  for  the  same  offence  upon  a 
technical  objection  (/).  K  the  magistrate  has  so  far  adjudicated 
as  to  pronounce  an  order  whicli  has  been  entered  in  the  order 
book  kept  for  that  purpose,  but  which  he  afterwards  discovers  to 
be  Ulegal,  he  should  not  vouch  it  by  his  signature ;  and  in  such 
a  case  the  Court  of  Queen's  Bench  refused  to  compel  a  magis- 
trate to  do  so  (m).    It  has  also  been  held  that  a  magistrate  is 


(«)  B.  V.  Cork,  2  Ir.  J.  N.  S.  431. 

ij)  See  R.  V.  Brecknock  Canal 
Company,  4  K.  &  M.  871 ;  R.  v, 
Laoester  Js.,  4  B.  jc  C.  891  ;  R.  v. 
Tnisteee  of  KortUeach  Roads,  5  R 
k  Ad.  978  ;  R.  v.  Froet,  8  A.  &  E. 
822. 

(ib)  R.  V.  Benn.  6  T.  R  198  ;  12 
Vk.,  0.  10,  8.  5 ;  see  Selwood  v. 
Mount,  9  C.  ft  P.  75,  where  it  was 
doubifnl  whether  the  convicting  jui- 
tioes  had  power  to  issue  a  warrant  of 
commitment,  the  Court  of  Queen^s 
Bench  would  not  grant  a  mandamus 
t^  compel  them  to  do  sa  R.  v.  Twy- 
foid,  5  AdoL  k  £.  430  ;  R.  v.  Ld. 
Godolphin,  8  A.  &  E.  388  ;  ex  parte 
Fulder,  8  DowL  535 ;  re  Williams, 
9  Q.  B.  976.  In  R.  v.  Codd,  9  A. 
k  £.  682,  a  mandamus  was  granted 
to  compel  the  issuing  of  a  warrant  of 
commitment  upon  an  order  of  affilia- 
tion.    As  to  issuing  a  mandamus  to 


hear  an  appeal,  see  R  v.  Stafford- 
shire Js.,  12  East,  572. 

if)  Conmiissioners  of  Excise  vema 
Thompson,  1  Lr.  L.  R.  5  ;  see  prac- 
tice as  to  applying  to  the  court  to 
compel  a  magistrate  to  recdve  and 
take  an  information,  R  v.  Gresson, 
3  Ir.  L.  R  13 ;  and  see  ex  parte 
Hughes,  1  Ir.  L.  R.  292;  where 
Burton  J.  said,  '*  Written  informa- 
tions should  be  tendered  and  on 
applications  like  the  present,  these 
informations  should  be  brought  be- 
fore us,  that  we  may  judge  of  their 
sufficiency.  It  is  not  enough  that  the 
substance  of  them  should  be  stated 
to  the  magistrates,  but  having  been 
reduced  to  writing  and  tendered  to 
them,  and  if  they  tcI use  to  take  them, 
on  coming  before  us  we  would,  upon 
due  consideration,  grant  or  refuse 
the  motion." 

(m)  R.  V.  Creagh,  5  Ir.  Jur.  109. 
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justified  in  refusing  to  issue  a  warrant  of  distress  for  a  rate,  when 
he  entertains  any  reasonable  doubt  as  to  its  validity  (n). 

Affidavits,]  The  court  will  not  grant  a  mandamus  to  compel 
justices  to  produce  informations^  when  the  affidavit  to  ground 
the  application  neither  states  the  object  or  the  purpose  for  which 
the  prosecutor  seeks  this  writ  (o).  Although  the  court  will,  by 
mandamus,  direct  justices  to  hear  a  complaint,  they  will  not 
thereby  compel  them  to  abjudicate  in  any  particular  manner,  as 
convicting  a  party  of  an  offence  (p).  On  every  motion  to  the 
court  for  a  mandamus,  the  affidavits  must  be  entitled,  "  In  the 
Queen's  Bench,"  only  without  any  cause.  It  is  necessary  to 
shew  clearly  by  the  affidavits  in  support  of  the  rule,  that  the 
party  against  whom  the  motion  is  to  be  made,  ought,  either  by 
the  common  law  of  the  land  or  by  force  of  some  statute,  to  do 
the  act  required  to  be  done,  that  he  has  been  required  to  do 
such  act,  and  has  refused ;  for  the  obligation  to  do  the  act,  the 
demand  of  him  to  do  it,  and  the  refusal  to  do  it,  are  the  gist 
and  the  foundation  of  the  motion  ;  the  affidavits  must  make  out 
a  complete  case,  and  shew  a  title  to  the  writ  (q). 

Time  for  applicatiori]  A  party  applying  for  a  mandamus 
should  come  in  within  a  reasonable  time  after  the  injury  com- 
plained of  (r). 

Service  oftmU]     The  service  need  not  be  personal  («).     The 


(n)  R.  9.  Jb.  of  Middlesex,  2  Ad. 
&  E.  606  ;  R.  v.  Stafford  Js.,  5  N.  & 
M.  94  ;  S.  C.  Norn.  R.  v.  Hughes,  8 
Ad.  &  £.  425  ;  R.  9.  Mirehouse,  2 
Ad.  &  £.  632  ;  R.  v.  Greame,  id. 
615  ;  R.  V.  Halls,  8  Ad.  &  £.  494  ; 
4  Nev.  &  M.  549  ;  see  R.  v.  Barker, 
6  Ad,  &  E.  888.  It  is  no  objection 
to  a  rule  for  a  mandamus  to  justices, 
to  issue  their  warrant  of  distress  for 
the  levy  of  poor  rates,  that  it  includes 
two  separate  and  distinct  rates,  R. 
V.  Ellis,  2  D.  N.  S.  861.  It  is  the 
constant  practice  to  call  upon  maffis- 
trates  by  mandamus  to  grant  a  dis- 
tress warrant  for  levying  a  poor  rate, 
R.  V.  Cheek,  11  Jur.  (Eng.)  86,  n, 
Q.B. 

(o)  Lawless  v.  CommissionerB  of 
PoUce,  18  Ir.  L.  R.  367. 


(p)  R.  V.  Middlesex  Js.  5  B.  &  Ad. 
298. 

(?)  Ck>mer8  G.  P.  220  ;  see  also  as 
to  sufficiency  of  affidavits,  R.  r.  De- 
verell,  8  EL  &  BL  872 ;  Stokes  r. 
Grisell,  14  C.  K  678 ;  Lawless  v. 
Com.  of  Police,  18  Ir.  L.  R.  It  ii 
the  established  practice  that  if  a  rule 
nisi  for  a  mandamus  be  disehaised  on 
account  of  a  defect  in  the  affidavits, 
the  writ  will  not  be  afterwards  grant- 
ed on  amended  affidavits,  unless  the 
defect  be  merely  in  the  tiUe  or  jurat, 
R.  r.  Gt.  Wst.  R.  C.  18  L.  J.  Q.  B. 
129. 

(r)  See  R.  v,  Fishboume,  7  Ir.  C. 
L.  R.  6  ;  see  Comer*s  C.  P.  tit.  Man- 
damus. 

(f)  Comer^s  C.  P.  224. 
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court  will  not  aet  aside  service  of  a  copy  of  a  writ  of  mandamus 
on  the  ground  that  the  original  writ  was  not  served,  nor  shewn 
to  the  party  on  whom  the  copy  was  served  (t).  On  serving  the 
writ  the  practice  is  to  have  copies  served  on  the  several  parties 
named  in  the  writ,  the  original  being  given  to  any  one  of  the  par- 
ties ;  and  as  the  petty  sessions  clerk  is  the  officer  of  the  justices, 
it  is  usual  to  have  him  likewise  served  with  a  copy  of  the  writ. 

Shetdfiff  cause,']  Cause  may  sometimes  be  shewn  by  an  inte- 
rested party,  though  not  named  in  the  rule  to  shew  cause  ;  the 
practice  in  the  crown  office  being  to  take  affidavits  relating  to 
the  matter,  although  the  party  who  so  files  the  affidavit  be  not 
named  in  the  rule. 

Stamps.]  No  stamps  are  necessary  at  the  crown  side  of  the 
Court  of  Queen's  Bench  on  any  affidavit 

When  cause  not  shewn,]  Unless  cause  be  shewn  within  ten 
days,  or  within  such  farther  time  as  the  party  may  have  got 
liberty  to  shew  cause,  the  conditional  order  is  made  absolute  by 
the  party  having  the  carriage  of  the  order  filing  an  affidavit  of 
the  service  thereof  in  the  Crown  Office  ;  upon  which  the  officer 
issues  a  certificate  of  no  cause.  The  party  having  the  carriage  of 
the  order  appUes  to  the  court  by  counsel  on  the  day  the  cer- 
tificate bears  date,  to  have  the  order  made  absolute ;  then  a 
peremptory  writ  issues,  which  must  be  personally  served  upon 
one  of  the  parties  named  in  the  writ 

Nature  of  rule,]  Upon  application  by  motion  for  any  writ  of 
mandamus  in  the  court  of  Queen's  Bench,  the  rule  may  be 
absolute  in  the  first  instance,  if  the  court  should  think  fit ;  and 
the  writ  will  bear  teste  on  the  day  the  order  is  pronounced,  and 
is  generally  returnable  in  ten  days,  on  a  day  certain  in  term ; 
but  time  may  be  allowed  to  return  it,  by  the  court  or  a  judge, 
either  with  or  without  terms.  The  court,  on  making  the  rule 
absolute,  may  mould  the  conditional  order  according  to  the 
exigency  of  the  case,  and  £rame  the  rule  accordingly  (u).  Although 
there  are  more  than  two  magistrates  at  petty  sessions,  all  of 

{t)  B.  r.  Birmin^^uun,  &c.,  R.  C.  1,  Law  CommiBsionen  v.  GnardianB  of 

Ea.  k  BL  298.  Newtownarda,  5  Ir.  J.  N.  S.  142. 

(u)  B.  V.  Nottdngham  Old  Water-  Tapping  on  Mandamus,  305. 
works  Co.  6  Ad.  &  £1.  355.    Poor 
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whom  take  part  in  a  decision,  it  is  not  necessary  that,  npon  an 
application  for  a  mandamus,  all  who  were  present  and  took 
part  in  the  decision  should  be  included  in  the  rule ;  but  that,  if 
the  court  saw  that  any  two  had  been  selected,  or  that  any  of  the 
justices  so  acting  had  been  omitted  for  any  improper  purpose,  all 
would  be  required  to  be  joined  (v).  It  is  at  the  peril  of  a  person 
who  desires  a  writ  of  mandamus  to  direct  it  to  the  proper  party; 
the  court  will  not  specify  in  particular  the  proper  party  to  whom 
it  should  be  directed;  nor  is  it  the  practice  of  the  court  to  grant 
cross  or  cx)ncurrent  writs  without  special  reasons  (w). 

Costs,]  The  court  is  empowered,  since  the  passing  of  the  6  &  7 
Vic  c.  67,  to  award  costs  in  a  mandamus  case  (x).  If  the  rule 
is  discharged^  it  is  nearly  always  discharged  with  costs,  unless  a 
very  strong  case  be  made  out  by  the  party  obtaining  the  rule  (y). 

The  return,]  The  court  will  not  direct  in  what  manner  justices 
shall  make  their  return  to  a  mandamus;  but,  if  the  return  made 
to  it  be  insufficient  to  raise  the  question  intended  to  be  agitated, 
the  court  will,  at  the  instance  of  the  party  interested,  make  a 
rule  giving  the  justices  liberty  to  amend  in  the  manner  required, 
if  they  wish  so  to  do  {z)y  or  set  aside  the  return  (a).  K  the  justice 
make  no  return,  or  fail  in  his  respect  and  obedience,  he  is  pun- 
ishable for  his  contempt  by  attachment  (6).  In  R  v.  Justices  of 
Lancashire  (c)  it  was  made  a  question,  but  not  decided,  whether 
a  criminal  information  will  lie  against  justices  for  making  a  false 
return  to  a  mandamus,  unless  the  return  is  corruptly  and  wil- 
fully false.    This  leads  to  the  consideration  of  those  acts  which 


(v)  B.  V,  EUiB,  2D.  N.  S.  861 ;  boa 
E.  V.  Watahiw  J8.,  8  D.  P.  C.  717. 

{w)  R.  V.  Corporation  of  li^gui,  2 
Burr.  782. 

{x)  R.  V.  GiiardiftnH  of  Tuam  Union, 
9  Ir.  L.  R.  821 ;  see  1  Wm.  IV.,  c. 
21,  s.  6. 

(y)  See  R.  9.  Mayor  of  Newbeiy,  1 
Ad,  &  £L  N.  S.  751 ;  R.  v.  Eastern 
Counties  Railway,  2  id.  578  Arch*8 
Crown  Prac.  286  ;  R.  r.  Js.  of  8ui> 
ley,  9  Q.  B.  37 ;  id.  14.  id.  684 ; 
R.  V.  South  Eastern  R.  C,  8  H.  L. 
Cas.  471,  and  cases  collected  in  note 
to  Chitty's  Statutes,  tit.  Mandamus 


195. 

{z)  R.  V.  Marriott,  1  D.  &  R.  166, 

(a)  In  the  case  of  Kildare  Co.  v. 
Southern  R.  C.  Q.  B.  Trin.  T.  1849, 
on  motion  that  certain  portions  of  the 
return  filed  by  the  defendants  to  the 
¥nrit  of  manaamus  by  quashed,  the 
court  ordered  that  the  time  be  en- 
larged to  first  day  of  Mich.  Term,  to 
file  a  return. 

(6)  Bums  J.,  tit.  Mandamus,  50. 

(c)  1  D.  &  R.  485  n  ;  see  case  of 
the  Surgeons'  Co.,  1  Salk.  874  ;  2 
Hawk.  o.  26.  s.  1. 
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may  lender  a  justice  liable  to  be  pimished  criminally,  either  by 
infonnation  or  indictment 

Criminal  infarmatian.]  The  Court  of  Queen's  Bench  will 
grant  an  information  against  a  J.  P.  as  well  for  refusing  or 
criminally  neglecting  to  act  on  any  given  occasion,  as  for  mis- 
conducting himself  in  his  office  (d) ;  and  the  party  grieved  may 
also  apply  to  put  him  out  of  his  commission.  When  a  magis- 
trate acts  in  his  office  with  a  partial,  malicious,  or  corrupt  motive, 
he  is  guilty  of  a  misdemeanor,  and  may  be  proceeded  against  by 
indictment  or  criminal  information  in  the  Queen's  Bench,  which 
exercises  a  general  supervision  over  all  magistrates.  It  is  most 
usual  to  proceed  by  criminal  infonnation  in  preference  to  an 
indictment ;  but  sometimes  where  there  has  been  delay  in  the 
application,  or  a  jury  may  be  more  fit  to  apply  to  than  the  court, 
then  an  indictment  should  be  the  form  of  remedy  (e).  Justices 
will  never  be  punished  criminally  for  a  mere  error  in  judgment, 
nor  in  any  case,  unless  it  appears  they  have  acted  &om  an 
oppressive,  dishonest,  or  corrupt  motive,  under  which  fear  or 
favour  is  included  (/).  Misconduct  in  his  office  may  render  a 
magistrate  amenable  to  a  criminal  information,  though  he  be  not 
actuated  by  motions  of  pecuniary  interest  or  personal  malice,  as 
if  he  gives  way  to  passion  so  as  clearly  to  interfere  with  the  due 
administration  of  justice  ;  but  a  mere  display  of  ill-humour,  or 
an  error  of  judgment,  will  not  induce  the  court  to  interfere  (g). 
In  a  recent  case  in  England,  tried  before  Coleridge,  J.  on  an  ex 
officio  information,  a  magistrate  of  the  county  of  Durham  was 
tried  for  corruptly  extorting,  by  virtue  of  his  office,  the  sum  of 
one  pound  from  each  of  two  persons  brought  before  him.  It 
appears  that  two  persons  having  been  taken  into  custody  by  the 
police,  for  trespassing  in  pursuit  of  game  upon  the  magistrate's 

(<Q  8  BnriL  1017.  ger,  4  Q.  B.  468  ;   R.  v,  Holland,  1 

(^  3  Bum.  1017.  T.  R.  692  ;   R.  v.  Athay,  2  Burr. 

(/)  /i»7vFeiitiman,4Nev.&Man.  653  ;  R.  v.  WiDiamB,  3  Burr.  1317  ; 

126  ;  B.  V.  Young,  1  Burr.  556 ;  R.  v.  Newton,  1  Stra.  418 ;  R.  v. 

R.  V.  Bomm,  3  R  &  Ad.  482  ;  R.  Brooke,  2  T.  R.  190  ;  as  to  PracHee 

V,  Cox,  2  Burr.  785  ;  R.  v.  Pal-  in  applying  for  a  criminal  informa- 

mer,   lb.   1162;  R  v.  Jaokson,  1  tionafininstaJ.P.,  iee8Bum.l021. 

T.  R  653;  on  the  other  hand  see  (^)  R.  v.  Barton,  4  Cox ;  C.C.  853. 
when  it  will  be  granted,  R  v.  Bad- 
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land,  were  taken  before  him,  when  he  threatened  that,  unless 
they  each  gave  him  one  pound,  he  would  send  them  to  gaol  that 
evening,  and  they  would  be  fined  on  the  next  day  two  pomids 
each.  Being  thus  threatened,  they  paid  the  amount  demandftd, 
ten  shillings  of  which  he  gave  to  the  policeman,  and  kept  tlii 
remainder,  and  thereupon  discharged  the  men.  He  was  found 
guilty,  and  sentenced  to  be  imprisoned  one  year,  to  pay  a  fine  to 
the  Queen  of  £200,  and  to  be  kept  in  prison  until  the  fine  was 
paid. 

Not  liable  civilly  and  criminally,']  Justices  are  not  liable  to  be 
punished  both  ways,  that  is,  both'  criminally  and  civilly ;  and 
before  the  court  will  grant  an  information,  they  will  require  the 
party  to  relinquish  his  civil  action,  if  any  such  is  commenced. 
And  even  in  the  case  of  an  indictment,  and  though  the  indict- 
ment be  actually  found,  yet  the  Attorney-General  (on  application 
made  to  him)  will  grant  a  noUe  prosequi  upon  such  indictment,  if 
it  appear  to  him  that  the  prosecutor  is  determined  on  a  civil 
action  at  the  same  time  (h). 


CHAPTER  III. 

LOOAL  LIMITS  OF  JURISDICTION. 


When  magistrates  are  appointed  by  commission,  their  jurisdic- 
tion is  limited  to  the  counties  for  which  they  are  in  commission ; 
and  when  appointed  for  particular  purposes,  as  stipendiary 
magistrates,  the  local  extent  of  their  jurisdiction  is  restricted  to 
some  defined  district  These  restrictions  most  usually  require 
that  the  circumstances  which  occasion  the  exercise  of  the  magis- 
trate's authority  should  have  arisen  within  the  district  of  his 
jurisdiction  (a).  The  authority  of  a  magistrate  is  in  no  case 
attached  to  the  person,  so  as  to  be  capable  of  being  exerted  else- 

(h)  R.  V.  fielding,  2  Burr.  719.  to  give  them  juiisdiotioii,  although 

(a)  It  has  been  held  that  a  wrong-  the  act  may  not  have  been  oompLeted 

ful  act  done  by  a  person,  the  begin-  within  their  jurisdiotion,  Aahenmith 

ning  of  which  was  within  the  local  v.  Druiy,  28  L.  J.  M.  C.  5. 
jurisdiction  of  the  justices,  is  enough 
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where  than  within  those  limits.  It  is  hdd  down  hy  Dalian  (b) 
that  a  J.  P.,  for  the  time  that  he  shall  make  his  abode  or  be  out 
of  the  county  where  he  shall  be  in  commission,  cannot  intermeddle 
to  take  any  recognizance  or  examination,  or  otherwise  exercise  his 
authority  in  any  matter  that  shall  happen  within  the  county 
where  he  is  in  commission ;  neither  can  he  cause  one  to  be  brought 
before  him  out  of  the  county  where  he  is  in  commission  This 
restriction  is  recognised  by  the  Petty  Sessions  Act,  (c)  which  de- 
fines the  local  limits  of  the  magistrate's  jurisdiction,  and  goes  no 
farther  than  empowering  a  justice  to  act  in  an  adjoining  county 
provided  he  be  a  J.  P.  of  that  county. 

JurUdicUon  under  the  Petty  Sessions  Act  The  petty  sessions 
act  (d)  will  be  found  in  most  cases  to  define  the  jurisdiction  of 
the  magistrates  as  to  locality,  and  to  regulate  the  districts  in 
which  they  shall  act  This  statute  was  passed  with  the  inten- 
tbn  of  consolidating  and  amending  all  the  acts  regulating  the 
joiisdiction  of  justices,  save  only  those  which  concern  any  pro- 
ceedings relating  to  Her  Mtgesty's  revenue  of  excise,  customs, 
stamps,  taxes,  or  post-office,  or  relating  to  the  preservation  of 
game.  The  jurisdiction  of  the  justices  under  those  acts  will  be 
presently  referred  to,  as  well  as  some  special  provisions  in  other 
statutes  upon  this  subject. 

The  following  rules  are  deducible  from  the  Petty  Sessions 
Act : — ^A  county  justice  may  act  in  all  matters  arising  in  that 
coimty,  though  he  may  at  the  time  be  in  an  adjoining  county, 
provided  he  be  a  justice  for  such  adjoining  county  (e),  or  he  may 
act  in  all  matters  arising  within  such  county,  whilst  in  an  ad- 
joining county  of  a  city  or  town,  though  not  a  justice  of  the 
same ;  but  he  may  not  act  as  to  matters  arising  in  such  county 
of  a  city  or  town  (fj. 


(6)  Dalt.  c.  6,  p.  19 ;  see  Paley 
Ckmv.  17. 

(c)  14  ft  15  Vic,  o.  93,  s.  7. 

(d)  14  k  16  \ac.  c.  98. 

(e)  See  59  Geo.  IH.,  c.  92,  s.  1. 
TiuB  stAtate  does  not  aippear  to  be 
repealed,  not  being  mentioned  in  the 
Petty  SenionB  Act,  and  the  above 
■ection  (1)  not  being  inoonaistent  with 


that  act. 

if)  14&15Vic.c.98,8.7;8eealBo 
siinilar  proviBionB  in  59  Greo.  III.,  c. 
92,  B.  4  ;  see  R.  V.  Pickering,  1  J.  & 
8y.  583.  By  5  &  6  Vic.,  c.  46,  s.  4, 
JQstioes  of  a  county  at  large  to  which 
a  portion  of  any  coimty  of  a  city  or 
county  of  a  town  shall  have  been  ad- 
ded may  exercise  jurisdiction  therein. 
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The  inspector-general  or  either  of  the  deputy  inspectors-gene- 
ral of  constabulary,  being  a  justice  of  any  county,  may  act  in  all 
matters  arising  within  such  county  wherever  he  may  happen  to 
be  at  the  time. 

Whenever  any  townland  belonging  to  one  county  is  added  to 
any  petty  sessions  district  of  an  adjoining  county,  any  J.  P. 
having  jurisdiction  in  such  district  has  jurisdiction  in  that 
townland,  though  not  a  justice  of  the  county  to  which  such 
townland  belongs  (g). 

Besides  the  regulations  contained  in  the  Petty  Sessions  Act^ 
the  provisions  of  59  Geo.  III.  c.  92,  s.  1,  remain  unrepealed. 
By  this  statute  it  is  lawful  for  any  J.  P.  acting  as  such  for  any 
two  or  more  adjoining  coimties,  to  act  m  o^  matters  and  things 
whatsoever  concerning  or  in  anywise  relating  to  any  or  either  of 
said  counties,  provided  that  such  justice  be  personally  resident  in 
one  of  such  counties  at  the  time  of  doing  such  act  (h). 

Justices  of  Dublin  metropolis,']  By  3  &  4  Vic.  c.  103,  s.  2,  the 
divisional  justices  of  Dublin  are  deemed  to  be  justices  of  and  for 
the  county  of  Dublin,  for  the  purpose  of  hearing  and  determin- 
ing in  a  summary  way  all  cases  arising  within  the  limits  assigned 
for  the  police  district,  under  the  acts  relating  to  the  district  of 
Dublin  metropolis  (t). 

Disputed  debts,]  No  defendant  shall  be  sued  or  proceeded 
against  at  petty  sessions  under  22  Vic.  c.  14,  for  the  recovery  of 
small  debts,  except  at  the  petty  sessions  held  within  the  county, 
and  within  the  petty  sessions  district  of  the  county  in  which  the 
defendant  resides. 


iff)  14  k  16  Vic.  c.  93,  8.  7,  d.  4. 

{k)  As  juriBdiction  should  always 
appear  upon  the  face  of  Bummary 
proceedings,  any  conviction  had  un- 
der the  s[^dal  powers  of  this  statute 
should  shew  that  the  justice  who  ex- 
ercises the  unusual  nowers  conferred 
by  this  act,  of  adjudicating  upon  an 
offence  out  of  the  county  in  which  it 
has  been  committed,  was  personally 
resident  at  the  time  of  his  adjudica- 
tion. Where  a  statute  gave  autho- 
rity to  the  next  justice,  the  convic- 
tion was  held  bad  for  not  shewing 


that  he  was  the  next  justice,  for  none 
other  had  jurisdiction  by  the  statute ; 
see  Saunders'  case,  1  Saunders'  263  ; 
Dalton  J.,  c.  6  ;  3  Bac.  Abr.  298,  tit. 
J.  P.  ;  R.  r.  Totness,  11  Q.  B.  89  ; 
see  Com.  Dig.  tit.  Abatement,  F.  25, 
where  it  will  appear  that  *'  of**  does 
not  necessarily  miply  that  the  Ptaity 
dwells  in  the  place  of  whidb  he  ui 
described. 

(»)  County  Dublin  Js.  have  no 
jurisdiction  in  Dublin  Metropolis ; 
see  14  &  15  Vice.  98, 8.41  ;a]Bo  ante, 
p.  19. 
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Excise  ecues.]  For  offences  against  the  excise  laws,  jurisdiction 
is  given  to  any  two  justices  of  the  county  where  the  offender  is 
found  or  the  goods  are  seized  fjj  ;  and  to  facilitate  informations 
for  violent  assaults  or  resistance  to  excise  officers,  every  such 
offence,  if  committed  in  Ireland  or  any  of  the  islands  thereof, 
may  he  inquired  of,  examined,  tried,  and  determined  in  any 
county  in  Ireland,  as  if  actually  committed  in  such  county  (k). 

Podropx  offences.]  By  7  Will.  IV.,  &  1  Vic,  chap.  36,  sec. 
37,  all  offences  against  the  post-office  acts  may  he  dealt  with 
cither  in  the  county  where  they  were  committed  or  where  the 
offender  is  apprehended ;  and  if  any  such  offence  he  committed 
in  respect  of  any  mail,  or  hy  any  person  engaged  in  the  delivery 
of  letter-hags,  or  of  anything  sent  hy  post,  it  may  also  he  dealt 
with  in  any  county  through  any  part  of  which  such  mail,  &c. 
passed  ;  and  if  any  part  of  the  road  or  canal  hy  which  the  suh- 
ject  of  the  offence  was  conveyed,  constitute  the  houndary  of  two 
counties,  it  is  cognizahle  in  either  of  such  counties. 

'  MereharU  teamen,]  By  the  Merchant  Seaman's  Act,  1854(2), 
for  the  purpose  of  giving  jurisdiction  under  it,  every  offence 
mentioned  in  it  shall  he  deemed  to  have  heen  committed,  and 
the  cause  of  complaint  to  have  arisen,  either  in  the  place  in 
which  the  same  was  actually  committed,  or  in  any  place  in  which 
the  offender  or  person  complained  against  may  he. 

Ctutoms.']  Offences  against  the  customs  committed  on  the  high 
seas  are  deemed  to  have  heen  committed  where  the  offender  is 
"  taken,  brought,  or  carried,  or  where  he  is  found  ;  and  in  such 
cases  local  and  county  justices  have  a  concurrent  jurisdiction "(m). 

Fareifffiers.]  By  6  &  7  Vic,  c.  34,  offenders  in  the  colonies 
escaping  into  Ireland  may,  hy  virtue  of  a  warrant  endorsed  hy 
the  Chief  Secretary  of  the  Lord  Lieutenant,  he  arrested  and  con- 
veyed before  a  J.  P.  of  the  county  or  other  jurisdiction  in  which 
they  may  happen  to  he,  and  committed  to  gaol  until  they  can  be 
sent  back  to  the  place  where  the  offence  was  committed.  By 
the  6  &  7  Vic,  c  75,  being  an  act  for  giving  effect  to  a  conven- 
tion between  Her  Majesty  and  the  King  of  the  French  for  the 

0")  7  &  8  G«o.  rV.,  c.  63,  s.  65.  (l)  17  &  18  Vic,  c.  104,  s.  620. 

(it)  ib.  a.  43.  (TO)  8  &  9  Vic,  c.  87,  s.  95. 
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apprehension  of  certain  offenders,  where  requisition  is  made  to 
deliver  up  any  person  charged  with  the  crime  of  murder  (com- 
prehending the  crimes  designated  in  the  French  Penal  Code  hy 
the  terms,  assassination,  parricide,  infanticide  and  poisoning),  or 
of  an  attempt  to  commit  murder,  or  of  forging,  or  of  firaudulent 
hankruptcy,  the  Chief  Secretary  of  the  Lord  lieutenant  of 
Ireland  may  issue  his  warrant,  and  any  J.  P.  having  jurisdiction 
where  the  offender  is  foimd,  may  issue  his  warrant  for  the 
apprehension  of  such  person  and  commit  him  to  gaol,  there  to 
remain  until  delivered  up  pursuant  to  such  requisition  (n). 

Offences  on  the  high  seas.]  An  English  ship  upon  the  high 
seas  is  to  be  considered  as  part  of  the  territory  of  England ; 
therefore  a  foreigner,  who,  whilst  on  board  of  such  ship,  com- 
mits an  offence,  is  amenable  to  the  laws  of  England ;  and  it 
makes  no  difference  whether  he  has  gone  on  board  voluntarily,  or 
has  been  detained  there  against  his  will  (o).  It  is  provided  by 
stat.  18  &  19  Vic,  c.  91,  sec.  211,  that  where  any  person,  being 
a  British  subject,  charged  with  any  offence  on  board  a  British 
ship  on  the  high  seas  or  in  any  foreign  port^  or  if  any  person, 
not  being  a  British  subject,  charged  with  having  committed  any 
offence  on  board  any  British  ship  on  the  high  seas,  is  found 
within  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty's 
dominions,  which  would  have  had  cognizance  of  such  offence  if 
committed  within  the  limits  of  its  ordinary  jurisdiction,  such 
court  shall  hear  and  try  the  case  as  if  such  crime  or  offence  had 
been  committed  within  such  limits  (p). 

IntemationcU  regulations,]  For  any  breach  of  the  duties 
arising  under  the  articles  set  forth  in  the  schedule  annexed  to 
6  &  7  Vic,  c.  79,  for  the  guidance  of  the  fishermen  of  the  two 
countries,  in  the  seas  lying  between  the  coasts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  those  of  the  kingdom 
of  France,  the  exclusive  tribunal  in  Ireland  is  any  justice  of  the 
peace  having  jurisdiction  in  the  county  or  place  in  which,  or  in 

(n)  like  provisioiii  are  contained  {p)  See  17  k  18  Yio.,  c.  104,  being 

in  the  6  &  7  Vic,  c.  76,  between  an  aotfor  improyingtbeoonditionol 

England  and  America.  seamen,  &c,  and  ma.mt^ii^|||g  diaoip- 

(o)  R.  V.  Lopes  ;  R.  v.  Sattler,  1  line  in  the  merchant  Mnrice^lor  sum- 
Dear.  &  B.  G.  C.  R.  525.  mary  punishments  and  procedure. 
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the  waters  adjacent  to  which,  the  offence  shall  be  committed, 
or  to  wliich  the  offender  shall  be  brought  (q).  This  tribunal  is 
to  decide  all  differences  and  all  contentions,  whether  arising 
between  fishermen  of  the  same  country,  or  between  fishermen 
of  the  two  countries  (r),  and  may  adjudge  penalties,  and  en- 
force the  payment  of  damages,  to  the  injured  party  («).  This 
statute  declares  most  expressly  and  with  evident  care,  that 
the  remedy  before  magistrates,  which  it  provides,  is  to  be  exclu- 
sive, and  it  would  be  a  clear  infringement  of  the  convention  to 
bring  an  action  in  any  of  our  courts  against  a  French  subject  for 
a  breach  of  the  regulations  ;  and  it  is  equally  a  violation  of  the 
act  to  sue  an  English  subject  at  common  law  for  the  same  cause 
(<).  The  jurisdiction  of  the  magistrates  under  this  act  is  not 
confined  to  mere  breaches  of  the  regulations,  but  extends  to 
cases  of  consequential  damage ;  and  they  have  power  not  only 
to  inflict  penalties,  but  to  award  compensation,  as,  for  instance, 
where  a  trawler  did  not  keep  at  a  distance  of  three  miles  from  a 
boat,  the  boat  being  engaged  in  drift-net  fishing  (u). 

Riven  between  tufo  countm,']  Where  an  offence  shall  be  com- 
mitted against  any  of  the  acts  regulating  the  fisheries  of  Ireland, 
in  or  upon  any  river,  lake,  etc.,  forming  the  boundary  between 
any  two  counties  or  petty  sessions  districts,  the  offence  may  be 
prosecuted  before  any  J.P.  in  either  of  such  counties,  and  may 
be  alleged  to  have  been  committed  therein  (v). 

Lands  vn  two  ccunbies,']  So  under  the  several  consolidation  acts 
{w)  if  questions  arise  in  respect  of  lands  situate  not  wholly  in 
one  jurisdiction,  they  may  be  decided  by  a  justice  in  any  county, 
&C.  in  which  any  part  of  such  lands  is  situated. 

Sea  there,']  That  part  of  the  sea  shore  which  lies  between 
high  and  low  water  mark  is  within  and  part  of  the  adjoining 

(2)  See  6  &  7  Vic,  c.  79,  s.  11.  Jeaoocke,  11  Q.  B.  7S1  ;  see   also 

(r)  Article  69.  Couoh  v.  Steel,  3  £.  &  B.  402. 

(t)  See  articks  71,  75.  (v)  5  &  6  Vic,  c  106,  a.  106  ;  see 

(<)  MftT«li«n  V.  NiohoUfl,  18  Q.  B.  id.  s.  96,  by  which  the  jurisdiction  of 

882.  magistrates  of  maritime  comities  is 

(«)  lb.  see  article  25,  6  &  7  Vic,  extended  to  offences  against  the  fish- 

c  79.    See  cases  on  the  point  when  ery  acts  at  sea. 

the  statotoiy  remedy  being  ezdnsive,  {w)  8  Vic,  c  18,  s.  8  ;  8  Vic,  c. 


\  the  remedy  by  action.  Crisp  v.      20,  s.  3. 
Bmibmy,  8  Bing.  894 ;  Stevens  v. 
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county,  so  that  the  justices  of  the  county  have  jurisdiction  to 
take  cognizance  of  offences  committed  thereon,  whether  the  land 
be  covered  with  water  or  not>  at  the  time  the  offence  is  com- 
mitted (x). 

Where  prisoner  *' found."]  A  person  is  "  found  "  within  the 
jurisdiction  of  a  court  of  justice,  within  the  meaning  of  a  statute, 
when  he  is  actually  present  there,  whether  he  has  come  within 
such  jurisdiction  voluntarily,  or  has  been  brought  there  against 
his  will  (y). 

As  to  offences  out  of  his  jurisdiction,']  By  the  10th  sec.  of  14  & 
15  Vic.  c.  93,  whenever  information  shall  be  given  to  any  J.P. 
that  any  person  has  committed  any  treason,  felony,  misdemeanor, 
or  other  offence,  within  the  limits  of  the  jurisdiction  of  such 
J.P.  for  which  such  person  shall  be  punishable  either  by  indict- 
ment or  upon  a  summary  conviction ;  or  that  any  person  has 
committed  any  such  offence  out  of  the  junsdiction  of  such  J.P. 
either  in  Great  Britain  or  Ireland  or  in  the  Channel  Islands ; 
and  such  person  is  within  the  limits  of  the  jurisdiction  of  such 
J.P. ;  or  that  any  person  has  committed  any  crime  or  offence 
whatsoever  on  the  high  seas,  or  in  any  harbour  or  other  place  in 
which  the  Admiralty  have  jurisdiction,  or  on  land  beyond  the 
seas  for  which  an  indictment  can  be  legally  preferred  in  any 
place  in  England  or  Ireland,  and  such  person  is  within  the 
limits  of  the  jurisdiction  of  such  J.P.,  he  may  issue  his  warrant 
to  arrest ;  and  when  the  charge  relates  to  any  offence  committed 
in  any  county  in  Ireland  in  which  the  J.P.  shall  not  have  juris- 
diction, after  he  has  heard  the  evidence  in  proof  of  the  charge^ 
he  may  commit  him  to  the  gaol  of  the  county  where  the  offence 
was  committed,  or  hold  the  prisoner  to  bail  in  such  a  case  where 
bail  may  be  taken  (z).  Where  the  offence  has  occurred  in  the 
petty  sessions  district  for  which  a  J.P.  acts,  he  may  compel  the 

{x)  Embleton  v.  Brown,  80  L.  J.  (z)  14  &  15  Vic.,  c  98,  s.  15.    For 

M.  C.  1.  the  further  powen  oonferring  jtnJs- 

(t/)  K.  V.  Sattler,  1  Dear,  k  B.G.C.  diction  on  J.  P.  acting  in  respect  to 

R.  525,  see  18  &  19  Vic,  c.  91,  b.  21,  wairants  iasued  by  jiutioeB  out  of 

which  gives  jurisdiction  to  the  court  their  jurisdiction  and  their  dntieB  in 

to  try  an  offender  on  the  high  seas  backing  them  for  execution,  see  id. 

when  **  found  "  within  the  jurisdio-  ss.  27  to  81 ;  and  11  k  12  Vic.,  c.  42, 

tion  of  the  court.  ss.  12,  18,  14,  15. 
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attendance  of  the  person  required  if  he  resides  in  an  adjoining 
coont  J,  by  issuing  his  summons  or  warrant,  although  he  be  not 
a  J  J?,  of  the  adjoining  county  (zz).  It  is  not  to  be  inferred, 
however,  that  a  J.P.  ought  only  to  issue  his  summons  against 
parties  residing  in  his  own  petty  sessions  district,  or  that  a  per- 
son ought  not  to  be  summoned  to  appear  at  any  petty  sessions 
out  of  the  district  in  which  he  residea  On  the  contrary,  every 
magistrate  has  authority  to  summon  to  his  petty  sessions  any 
person  residing  within  his  county,  though  such  a  course  ought 
not  to  be  adopted  where  it  would  lead  to  great  personal  incon- 
venience to  the  party,  without  any  corresponding  public  advan- 
tage. The  matter  ought  to  be  referred  to  some  magistrate  in  the 
neighbourhood  of  the  party.  It  is  also  provided  by  the  15th 
and  16th  Geo.  ILL  c.  21,  s.  24;  commonly  called  the  Whiteboy 
Act,  that,  if  any  justice  of  the  county  where  any  offence  is  com- 
mitted happens  to  be  in  another  county,  he,  or  any  justice  of 
such  foreign  county,  may,  upon  proper  information,  issue  his  or 
their  warrant  to  arrest  any  person  offending  against  the  act;  and 
the  person  arrested  shall  be  brought  before  such  justices,  who 
upon  examination  may  commit,  bail,  or  discharge  him,  as  the 
case  shall  require. 

Ofences  on  borders  of  countUs,]  By  Statute  9  Geo.  IV.  c.  54, 
8.  26,  it  is  provided  that  all  felonies  and  misdemeanors  commit- 
ted on  the  boundary  or  boundaries  of  two  or  more  counties,  or 
within  500  yards  of  any  such  boundary,  or  begun  in  one  county 
and  completed  in  another,  may  be  dealt  with  in  any  of  the  said 
counties  as  if  they  had  been  actually  committed  therein;  and  by 
8.  27,  when  any  felony  or  misdemeanor  is  committed  on  any 
person,  or  on,  or  iii  respect  of,  any  property  in  or  upon  any 
coach  or  other  carriage  employed  in  any  journey,  or  on  board 
any  vessel  employed  on  any  voyage  on  river,  canal,  etc.  it  may 
be  dealt  with,  etc.  in  any  county  through  any  part  of  which  such 
carriage  or  vessel  passed,  as  if  actually  committed  in  such  county, 
or  if  the  side,  centre,  bank,  or  any  part  of  such  road,  river,  canal, 
or  navigation,  constitute  the  boundary  of  any  two  counties,  the 

(»)  14  k  15  Vic,  c.  93.  s.  11. 
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ofifence  may  also  be  dealt  with,  etc  as  if  actually  committed  in 
either  of  such  two  counties. 

Any  two  J.-P.'*.]  K  a  statute  refers  a  matter  to  **  any  two  jus- 
tices/' they  must  be  justices  having  jurisdiction  according  to  the 
rules  of  the  common  law  or  by  statute,  and  such  words  do  not 
enable  them  to  act  out  of  their  jurisdiction,  either  in  respect  of 
its  local  limits  or  otherwise. 


CHAPTER  IV. 

JUBISDICnON,  WHEN  QUALIFIED. 


When  property,  d^c,  is  in  questi^m.']  There  is  another  rule 
which  ousts  the  jurisdiction  of  justices  in  the  hearing  of  cases, 
and  that  is,  where  a  bond  fde  question  of  property  or  title  is  in 
issue,  the  jurisdiction  of  magistrates  to  hoar  and  determine  in  a 
summary  way  is  ousted,  and  their  hands  tied  from  interfering, 
though  the  facts  be  such  as  they  have  authority  to  take  cogni- 
zance of  (a).  It  is  sufficient  to  stop  the  summary  interference  of 
a  magistrate,  if  a  colour  of  title  appears  to  be  in  question,  and 
that  the  act  was  done  bond  fide  under  an  assertion  of  that  sup- 
posed right,  however  weak  the  claim  may  appear  to  be  (6) ;  so, 
in  order  to  oust  the  jurisdiction  of  magistrates,  the  defendant 
must  shew  a  colourable  title  in  himself,  and  also  that  he  had 
acted  under  the  impression  that  he  had  a  title  (c).  So,  where 
questions  of  this  kind  occur,  it  may  be  more  prudent  for  magis- 
trates to  abstain  from  any  other  inquiry  than  whether  the  act 
was  really  done  under  an  idea  of  authority  entertained  at  the 
time,  and  not  fabricated  afterwards  for  the  mere  puipose  of 
evading  the  penalties^  and  if  it  appears  to  have  been  done  under 

(a)  R.  V,  BuTDAby,  2  Ld.  Raym.  Blunt  v.  Grimes,  4  T.  B.  682. 

900  ;  1  Salk.  181  ;  R.  v.  Speed,  1  (6)  Einnersley  v.  One,  DoqgL  56 ; 

Ld.  RAvm.  583  ;  ChArter  v.  Greama,  Blunt  v.  Grimes,  4  T.  R.  682  ;  H»w- 

18  Q.  B.  216  ;  Kinnersly  v.  Orpe,  kins  v.  Bailey,  id.  681. 

BougL  56  ;  R.  v.  Gridland,  7  El.  &  (c)  B.  v.  BonegalJt.  5  Ir.  J.N.  & 

Bl.  853  ;  B.  c.  27  L.  J.  M.  0.  28  ;  see  185. 
Hunt  V.  Andrews,  8  B.  &  Al.  841 ; 
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sach  real  impiessioiiy  to  dismiss  the  case  without  investigating 
the  legal  grounds  of  the  claim.  But  it  is  the  duty  of  the  magis- 
trate to  judge  &om  all  the  circumstances  whether  the  party  did 
80  act  (d).  It  has  been  laid  down  in  the  recent  case  of  R  v. 
Cridland  (e),  that  the  justices  should  try  whether  the  defendant 
entertidned  an  honest  belief  that  he  had  a  title,  and  when  the 
party  disputing  has  given  reasonable  grounds  in  a  reasonable 
wumner^  the  justices  have  no  right  to  say,  for  some  reason  or 
other,  "  We  will  go  on  and  make  the  order"  (/).  Again,  upon 
the  hearing  of  a  summons  against  the  defendant  for  nonpayment 
of  a  church-rate,  he  gave  notice  to  the  justices  that  he  disputed 
the  validity  of  the  rate,  and  his  liability  to  pay  it,  and  stated 
his  reasons  for  doing  so.  The  justices  were  of  opinion,  though 
without  any  evidence  to  justify  that  opinion,  that  the  allegations 
and  notices  of  the  defendant  were  not  made  and  given  in  good 
fjedth,  but  were  put  forward  as  a  pretext  for  avoiding  payment  of 
the  rate,  and  therefore  they  made  an  order  for  payment ;  and  it 
was  held  that  they  were  wrong,  as  by  the  course  adopted  by  the 
defendant  they  were  deprived  of  all  jurisdiction  to  make  the 
order  (^).  But  a  mere  assertion  of  a  general  right,  without  shew- 
ing any  such  claim  of  right  as  would  be  a  defence  to  an  action 
of  trespass,  will  not  oust  the  jurisdiction  of  magistrates  to  con- 
vict (^). 

Measonable  hdief,]  It  will  be  found  that  by  the  24  &  25  Vic. 
c  97,  8.  52,  persons  are  not  to  be  punished  for  offences  against 
the  provisions  there  mentioned,  when  the  party  acted  under  a 
fair  and  reasonable  supposition  that  he  had  the  right  to  do  the 


(d)  B.  V.  Dodson,  9  A.  &  E.  704. 

(e)  7  £L  &  BL  858.  This  was  a 
case  cm  the  hearing  of  an  information 
for  trespassing  in  search  of  game, 
and  the  defendant  claimed  a  right  to 
enter  upon  the  Und  under  an  autho- 
rity btan  a  party  who  was  alleged  to 
be  the  owner  of  the  land,  and  asked 
for  an  adjournment,  as  he  was  not 
then  prepared  with  evidence,  which 
was  refused;  and  the  court  held  that 
this  was  such  a  bona  fide  claim  of 
right  as  put  an  end  to  the  jurisdiction 
of  the  jusiioes. 


(/)  See  K.  V.  Nunnely,  27  L.  J. 
M.  C.  260. 

(g)  Id.  i  Jur.  N.  S.  1146,  27  L.  J. 
M.  C.  260  Q.  B. 

(A)  See  Leat  v.  Vine,  80  L.  J.  M. 
C.  207.  The  court  in  this  case  took 
a  different  view  of  the  duties  of  magis- 
trates in  ordinary  cases  and  those 
under  the  Malidous  Injuries  Act,  and 
held  that  mere  belief  would  not  pro- 
tect parties  as  it  might  under  that 
statute.  See  also  Morden  v.  Porter, 
7  Com.  B.  N.  S.  641. 
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act  complained  of,  nor  to  any  trespass,  not  being  wilful  and 
malicious,  committed  in  hunting,  fishing,  or  in  the  pursuit  of 
game.  When,  therefore,  an  assault  is  proved  before  the  magis- 
trate to  have  arisen  out  of  the  assertion  of  a  title  to  lands,  or  any 
interest  therein,  their  jurisdiction  is  taken  away  (i).  But  where 
there  is  evidence  before  them  on  which  they  can  decide  a  com- 
plaint of  assault,  without  deciding  a  question  of  interest  in  land 
set  up  by  the  defendant,  they  have  jurisdiction  so  to  decide,  and 
it  is  for  them  to  determine  whether  the  title  or  interest  in  land 
c  omesin  question ;  and  when  they  act  bond  fide  in  determining 
that  it  is  not  material  for  them  to  decide  such  question  of  title, 
the  court  will  not  interfere  (j).  When  the  magistrate  has  heard 
and  determined  that  the  case  is  within  his  jurisdiction,  the  court 
will  review  his  decision  upon  that  point  only,  and  if  of  opinion 
that  he  has  wrongly  decided,  a  prohibition  will  be  granted  (it). 
But  it  is  said  that  if  the  parties  dismiss  a  summons  on  the 
ground  that  in  their  judgment  the  question  of  title  was  raised 
hondfidey  although  the  facts  tending  to  raise  the  title  are  ex- 
tremely scanty,  still  it  is  a  matter  which  the  justices  have  to 
determine,  and  the  court  will  not  say  that  they  were  wrong  (f). 
It  is  said  (m)  that  upon  a  suggestion  of  title  the  court  of  Q.  B.  at 
any  time  while  the  conviction  remains  below,  and  has  not  been 
removed  by  certiorari,  will  grant  a  prohibition  after  conviction, 
to  stay  the  magistrate  from  proceeding  upon  it  (n).  The  juris- 
diction of  justices  is  also  limited  by  circumstances  independent 
of  the  ambit  of  his  local  jurisdiction. 

Disqualified  hy  interest^  No  magistrate  is  authorized  to  act 
judicially  in  a  case  where  he  is  himself  a  party  interested  (o). 
A  court,  of  which  interested  persons  form  a  part,  is  not  properly 
constituted,  no  matter  what  may  be  the  number  of  interested 

(t)  R.  V.  O'Brien,  5  I.  J.  132  ;  (0  Legge  r.  Pardoe,  7  Eng.  J.  N. 

Lloyd  V.  Jones,  1  County  C.  C.  Ill ;  a  499. 

Lilley  r.  Harvey,  and  Owen  r.  Pierce,  {m)  Per  Holt,  C.  J.,  2  Ld.  Baym. 

ib.  115.  901. 

(j)  R.  V.  Edwards,  26  L.  T.  267.  (n)  Paley  on  Conv.  122. 

(ib)  Lilley  v.  lELervey,  and  Owen  v.  (o)  Co.  Litt  141  a  ;  8  Co.  118  ; 

Pierce,   1   County  C.  C.  115  ;  see  Dalt  c.  173 ;  Bonham's  case.  Hob. 

Thompson  v.  Ingha^^  ib.  348  ;  La*  87  ;  12  Mod.  687. 
tham  V.  Spedding,  ib.  498. 
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membeis  (jp).  Furthermore,  there  must  not  be  the  slightest 
interference  on  the  part  of  the  magistrate,  and  in  a  recent  case 
{q)  a  certiorari  was  granted  where  an  interested  justice  sat  on  the 
bench  with  his  brother  magistrates,  though  in  taking  his  seat  he 
declared  that  in  consequence  of  his  being  interested  he  would 
take  no  part  in  the  proceedings ;  however,  from  the  bench  he 
declared  the  statement  of  one  of  the  witnesses  to  be  untrue,  and 
at  the  conclusion  of  the  case,  the  court  being  cleared  by  the 
magistrates,  he  remained  with  them  though  he  did  not  interfere 
in  the  decision  they  came  to.  It  is  most  important  that  it 
should  appear  that  nothing  like  private  interest  should  interfere 
with  their  decisions,  and  that  the  administration  of  justice 
should  be  guarded  from  even  the  suspicion  of  partiality  ;  the 
magistrates  should  not  only  act  fairly  and  impartially,  but 
should  also  let  the  pubHc  see  that  they  are  so  doing.  Cramp- 
ton,  J.  states,  "  Generally  I  should  say  that  when  a  magistrate 
takes  his  seat  on  the  bench,  although  he  may  state  that  he  will 
take  no  part  in  the  proceedings,  yet  he  is  virtually  a  party  to 
them  ;  and  I  would  add,  that  when  a  magistrate  has  an  interest 
in  a  case,  his  discreet  and  proper  course  would  be  to  abstain 
from  sitting  with  the  other  justices  upon  the  bench ;  but  em- 
phatically so,  if  his  right  so  to  sit  be  questioned  by  one  of  the 
parties,"  (r)  and  Fitzgerald  J.  is  reported  to  have  said  («),  "  It  is  a 
most  objectionable  proceeding  for  a  party  in  a  case  to  take  his 
seat  on  the  bench  along  with  the  magistrates.''  So,  where  an 
appeal  is  determined  at  quarter  sessions  by  magistrates,  some  of 
whom  are  interested  in  the  matter,  the  proceeding  is  null,  and 
the  proper  course  is  to  quash  it  on  certiorari :  thus,  where  it 
appeared  upon  affidavit  that  the  conviction  was  for  travelling  in 
a  second  class  railway  carriage  with  a  third  class  railway  ticket. 


(p)  B.  V.  Cheltenham  Commis- 
nonen,  1  Q.  B.  467/ 

(q)  E.  V.  Clare  Jus.,  7  Ir.  C.  L.  R. 
211. 

(r)  See  R.  v.  Js.  of  Cork,  2  I.  J. 
N.  a  804  ;  see  R  v.  Js.  of  Clare,  7 
I.  C.  L.  B.  211  ;  see  B.  V.  Aberdare 
Canal  Compy.,  14  Q.  B.  854  ;  R.  v. 
Cheltenham  Corns.,  1  Q.  B.  467 ;  Ful- 
ler r.  Brown,  3  N.  S.  Cas.  603  ;  B. 


V.  Js.  of  Monmouth,  8  B.  &  C.  137  ; 
B.  t>.  Tarpole,  4  T.  B.  71 ;  B.  v. 
Gudridge,  6  B.  &  C.  459  ;  R.  v.  In- 
habitants  of  Biston,  1  Q.  B.  467  ;  B. 
V.  Js.  of  Hertfordshire,  6  Q.  B.  753  ; 
B.  V.  Js.  of  Suffolk,  21  L.  J.  N.  S. 
M.  C.  16». 

(«)  See  B.  V,  Tyrone  Js.  6  Ir.  J. 
N.  S.  281. 
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and  some  of  the  magistrates  who  took  a  part  in  deciding  on  the 
appeal  weie  shareholders  in  the  company,  it  was  held  that  there 
was  no  proceeding  before  a  proper  tribunal,  and  the  act  of  the 
sessions  was  null  (t).  But  the  mere  presence  of  an  interested 
magistrate  during  part  of  the  hearing  of  an  appeal  is  not  suf- 
ficient ground  for  setting  aside  an  order  of  sessions  made  on 
such  hearing,  if  it  be  expressly  shewn  that  he  took  no  part  in 
the  hearing,  came  into  court  for  a  different  purpose,  and  did  not 
in  any  way  influence  the  decision  (u).  However,  where  one  of 
the  magistrates  sitting  upon  the  bench  was  the  land-agent  of  a 
party  interested  in  the  case,  the  proceedings  were  not  thereby 
invalidated  (v).  Magistrates  may  be  punished  by  attachment 
for  acting  as  judges  in  matters  in  which  they  themselves  are 
parties  (w),  and  such  conduct  in  a  magistrate  would  expose  him 
to  proceedings  by  information,  although  no  malicious  or  corrupt 
motive  may  be  expressly  ascribed  to  him  (x). 

ExcepHons  to  the  rule.]  If^  however,  a  party  in  the  case^  know- 
ing of  the  interest,  consent  to  the  interested  party  acting,  he 
cannot  afterwards  raise  any  objection  upon  this  ground  (y) ;  and 
a  party  who  objects  to  a  conviction  on  the  ground  that  the  con- 
victing justices  were  personally  interested,  must  satisfy  the  court 
that  both  he  and  his  attorney  were  ignorant  of  the  fact  at  the 
time  of  the  conviction  (z).  In  some  few  cases,  from  necessity, 
an  interested  party  is  allowed  to  adjudicate,  it  being  considered 
a  less  evil  that  he  should  do  so  than  that  there  should  be  a 
fedlure  of  justice  altogether  (a).  Sometimes  a  magistrate  is 
expressly  empowered  by  statute  to  adjudicate,  although  to  a 
certain  extent  interested  in  the  result  of  the  decision,  as  e.  g. 


(0  Ke  Hopkins,  1  EUis,  Bl.  & 
EUiB,  100. 

(tt)  R.  V,  London  Jb.,  18  Q.  B. 
42111. 

(V)  R.  V.  Cork  Jb.,  2  Ir.  J.  N.  S. 
324  ;  Bee  R  v,  Tyrone  Jb.  5  Ir.  J. 
N.  S.  281. 

(tt?)  Mayor  of  Hereford's  case,  per 
Holt.  C.  J.  2  Ld.  Raym.  766. 

(x)  See  R  V.  Hoseason,  14  East, 
606  ;  Paley  Conv.  87. 

(y)  R.  V.  Cheltenham  Commrs.,  1 


Q.  B.  467  ;  see  R.  V.  Riston,  id.  479. 

(r)  R.  V.  Lord  Huntingtower,  8 
Weddy  Reporter  562. 

(a)  Carus  Wilson's  case,  7  Q.  B. 
1015.  Thus  it  Ib  provided  by  14  & 
15  Vio.  c.  93,  s.  9,  that  if  any  per- 
son shall  wilfuUy  insult  any  justice 
sitting  in  any  oourt  or  place,  or  com- 
mit any  other  contempt,  such  J.  P. 
may  order  him  to  he  removed  or  in- 
flict a  fine,  or  order  him  to  be  taken 
into  custody  and  committed  to  goal. 
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justices  of  the  peace  are  empoweied  to  act  in  cases  relating  to 
giand  jury  cess  and  poor  rates  and  other  rates,  although  liahle 
to  such  rates  (b).  On  the  other  hand,  the  legislature  has  in 
some  cases  expressly  guarded  against  the  danger  of  entrusting  a 
summary  power  to  persons  interested,  e.  g.  under  the  Companies 
Clauses,  Lands  Clauses,  and  Railway  Clauses  Consolidation 
Acts  (c). 

When  oOm  9oid  or  voidable.]  The  question  whether  proceed- 
ings tainted  by  the  interest  of  the  magistrate  are  absolutely  void 
or  voidable  only,  was  lately  decided  in  the  House  of  Lords  (d) ; 
Baron  Parke,  delivering  the  unanimous  opinions  of  the  judges, 
said,  '*  In  many  cases  in  which  the  Court  of  Q.  B.  has  interfered 
(and  many  have  gone  to  great  length)  when  interested  parties 
have  acted  as  magistrates,  and  quashed  the  order  made  by  the 
court  of  which  they  formed  part,  afford  an  analogy.  None  of 
these  orders  are  absolutely  void;  it  would  create  great  confusion 
and  inconvenience  if  they  were.  These  orders  may  be  quashed 
after  being  removed  by  certiorari,  and  the  court  shall  do  complete 
justice  in  that  respect''  (e). 

Jurisdidion  as  to  number.]  The  number  of  justices  requisite 
to  the  valid  exercise  of  any  act  of  authority  out  of  sessions, 
depends  entirely  upon  the  particular  act  of  parliament  confer- 
ring the  authority,  and  the  nature  of  the  act  An  authority 
given  by  statute  to  two  cannot  be  executed  by  one  (/).  Although 
a  statute  may  make  it  necessary  that  any  offence  against  its  pro- 
visions should  be  prosecuted  before  two  or  more  J.Ps  (g\  yet  if 
the  offence  be  any  misdemeanor  or  matter  against  the  peace, 
then,  upon  complaint  made  to  any  one  J.P.,  he  may  grant  his 
warrant  to  attach  the  offender  and  bring  him  before  himself  or 
any  other  J.P.,  to  find  surety  for  his  appearance,  but  he  cannot, 
of  course,  acyudicate  on  the  offence  (h).    This  rule,  however, 

(ft)  6  Vic  c.  8.  (500,  613  ;  Tarry  v.  Newman,  16  M. 

(e)  8  Tic.  c.  16,  B.  8  ;  8  Vic.  c.  18,  k  W.  645,  654  ;  Re  Ramsden,  3  D. 

■.  3,  3»  ;  8  Vic.  c  20.  &  L.  748  ;  R.  v.  WUcock,  7  Q.  B. 

(d)  Dimes  v.  Gmnd  Jmio.  Canal  817,  339. 

Co.,  8  H.  of  L.  Ca.  759-785.  (^)  Ex  gr.  24  &  25  Vic,  c.  100,  ». 

(e)  See  alao  R.  v.  Recorder  of  Cam-      76. 

bridge,  27  L.  J.  M.  C.  160.  (A)  See  Dalton,  c.  6. 

0^  See  Jones  v.  Gordon,  2  Q.  B. 
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will  not  apply  where  the  statute  under  which  the  proceedings 
are  taken  expressly  requires  more  than  one  justice  to  take  the 
information,  or  to  do  every  other  of  the  specified  acts  (t).     If  the 
complaint  he  directed  to  he  made  to  any  justice,  though  the 
statute  should  require  the  final  determination  to  be  made  by 
two,  the  complaint  is  well  lodged  before  one  (j).    By  14  &  15 
Vic.  c.  93,  s.  10,  one  justice  may  receive  an  information  or  com- 
plaint for  any  offence  alleged  to  have  been  committed  in  his 
jurisdiction ;  or  where  a  complaint  arises  in  his  jurisdiction  as 
to  any  matter  over  which  he  has  summary  jurisdiction,  he  msy 
receive  the  information  or  complaint  and  proceed  according  to 
the  directions  of  that  act.     The  only  matters  of  a  summaiy 
nature  which  he  may  hoar  and  determine  out  of  petty  session 
are  cases  of  drunkenness,  or  fraud  in  the  sale  of  goods,  or  dis- 
putes as  to  sales  in  fairs  and  markets,  unless  the  offender  is 
unable  to  give  bail  for  his  appearance  at  petty  sessions,  and  then 
two  may  adjudicate  on  the  matter  (k).    It  is  however  expressly 
provided  that  any  J.P.  acting  out  of  petty  session,  may  make 
any  order  which  a  justice  or  justices  may  be  authorized  or 
required  by  law  to  make  (Z).    By  the  Criminal  Justice  Act  (m), 
any  magistrate  appointed  to  act  at  the  police  courts  of   the 
Dublin  metropolitan  district^  and  sitting  at  a  police  court  within 
the  said  district,  or  any  stipendiary  magistrate  appointed  for  any 
city,  town,  liberty,  borough,  or  district,  and  sitting  at  a  police 
court  or  other  place  appointed  in  that  behalf,  may,  in  the  case 
of  persons  charged  before  such  magistrate,   do  alone  all  acts 
authorized  by  that  act  to  be  done  by  justices  in  petty  sessions. 
A  large  number  of  offences  punishable  by  summary  conviction  are 
collected  in  14  &  15  Vic,  c  92,  and  power  is  given  to  one  JJ^. 
sitting  in  petty  sessions  to  proceed  to  adjudicate  upon  them; 
but  it  will  be  found  in  reference  to  the  24  &  25  Vic.  c.  100  (n), 
that  any  offence  made  punishable  on  summary  conviction  by  that 
act  must  be  prosecuted  before  two  or  more  justices,  or  one  sti- 

(t)  R.  V.  Griffin,  9  Q.  B.  155.  (n)  An  im^   to   oonsolidAte   and 

(j)  Ware  v.  Stanstead,  2  Salk.  488.  amend  the  statutelaw  of  England  and 

{k)  Sec.  7.  Ireland  relating  to  ofienoes  agaimit 

(^  See  U  &  15  Vio.,  c.  93,  s.  8.  the  person. 
{m)  18  k  19  Vic,  c.  126, 
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pendiary  magistrate  (o).  It  will  require  two  or  more  justices 
sitting  in  petty  sessions  to  adjudicate  on  offences  committed 
against  the  provisions  of  the  23  &  24  Vic.  c  84,  an  act  for  pre- 
venting the  adulteration  of  articles  of  food  or  drink. 

By  Stat  5  &  6  Vic.  c.  24,  s.  47,  one  divisional  justice  in 
Dublin  may  act  singly  in  all  cases,  unless  where  there  is  an 
express  enactment  to  the  contrary,  though  the  act  he  directed  to 
be  done  by  more  than  one  justice,  except  at  special,  petty,  or 
quarter  sessions. 

Concurrence  of  Jtutices,]  Whenever  the  concurrence  of  two 
is  requisite  for  any  judicial  act»  they  must  be  present  and  acting 
together  during  the  whole  of  the  hearing  and  determination  of 
the  case  (p).  For  it  is  now  clearly  established  that  every  judicial 
act  to  be  done  by  two  or  more  must  be  completed  in  the  pre- 
sence of  all  who  do  it ;  for  those  who  are  to  be  affected  by  it 
have  a  right  to  the  imited  judgment  of  all  up  to  the  very  last 
moment  (q).  And  where  authority  is  given  to  one  justice,  it 
may  be  executed  by  any  number  (r). 

No  casting  w>te.]  The  magistrate  who  shall  preside  as  chair- 
man at  petty  sessions  has  no  casting  vote  in  case  of  an  equal 
division  of  opinion. 

Priority  of  jurisdiction.^  In  all  cases  of  indictable  offences 
the  justice  who  issues  the  warrant  to  compel  the  appearance  of 
the  offender,  need  not  be  the  person  before  whom  he  is  brought 
to  answer  to  the  complaint ;  and  in  all  cases  of  summary  juris- 
diction the  justice  who  issues  his  summons  or  warrant  need  not 
be  the  same  before  whom  the  case  is  heard  («).  All  the  justices 
of  each  district  are  equal  in  authority ;  but  as  it  would  be  don- 
traiy  to  the  public  interest,  as  well  as  indecent,  that  there  should 
be  a  contest  between  different  justices,  it  is  agreed  that  the 


(o)  The  jnrifldiction  of  the  metro- 
politan magistrates  does  not  seem  to 
have  been  interfered  "with  by  this 
statute  ;   see  s.  76. 

(/>)  See  Billings  v.  Prim,  2  BL  R. 
1017  ;  Penny  v.  Slade,  6  Bins.  N.  C. 
319,  323 ;  Watson  on  Awards,  101 ; 
Ronell  on  Arbitration,  208 ;  so  where 
a  view  is  required  to  be  had  by  two 


justices,  it  should  be  a  joint  view,  R. 
V.  Js.  of  Cambridgeshiret  4  A,  &  E. 
Ill ;  Paley  on  Conv.,  81. 
(S)  Coleridge  J.  26  L.  J.  N.  S.  35 

(r)'Hatton'8  Case,  2  Salk.  477  ; 
Dalt  c.  6,  s.  8  ;  R.  v.  Weale,  5  C.  & 
P.  185. 

(t)  14  k  15  Vic.,  c.  93,  s.  11. 

2** 
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jurisdiction  in  any  particular  case,  attaches  in  the  first  set  of 
magistrates  duly  authorized,  who  have  possession  and  cognizance 
of  the  facts,  to  the  exclusion  of  the  separate  jurisdiction  of  all 
others.  So  that  the  acts  of  any  other,  except  in  coi^'unction 
with  the  first,  are  not  only  void,  but  such  a  breach  of  the  law  as 
subjects  them  to  indictment  (t).  It  would  appear,  however,  that 
magistrates  have  jurisdiction  to  entertain  a  case  in  another  petty 
sessions  court  in  the  same  county,  if  the  first  set  of  justices  have 
been  equally  divided  in  opinion  upon  the  case  (u). 

Farmer  decision.]  It  is  the  rule  of  law  that  the  judgment  of 
a  court  of  concurrent  jurisdiction  directly  upon  the  point  is  as  a 
plea,  a  bar,  or  as  evidence  conclusive  between  the  same  parties 
upon  the  same  matter,  directly  in  question  in  another  court  (v) ; 
when,  therefore,  a  servant  who  had  been  dischaiged  by  her 
master  before  the  proper  time,  sued  him  in  the  county  court  for 
wrongfully  discharging  her  without  reasonable  cause,  whereupon 
judgment  was  given  for  the  defendant,  and  she  afterwards  at  the 
expiration  of  her  quarter  took  out  a  summons  before  justices  to 
recover  her  quarter's  wages,  the  same  question  arising,  the  Court 
of  Q.  B.  held  that  the  decision  of  the  county  court  was  a  bar  to 
such  a  proceeding;  and  the  justices  at  petty  sessions  had  no 
jurisdiction  to  reopen  the  question  and  try  it  a  second  time  (to). 

Limitation  of  authority  as  to  time,']  The  magistrate's  jurisdic- 
tion is  also  limited  in  point  of  time.  The  extent  of  that  limit 
is  to  be  ascertained  by  referring  to  the  statutes  themselves  which 
direct  the  proceedings  in  each  case,  and  when  in  cases  of 
summary  jurisdiction  no  time  is  specially  limited,  the  informa- 
tioif  is  to  be  laid  within  six  calendar  months  from  the  time 
when  the  cause  of  complaint  shall  have  arisen,  but  not  other- 
wise (x),      \\Tiere  the  offence  complained  of  is  a  continuing 

{()  R.  V.  Sainfibury,  4  T.  E.  456  ;  may  take  cognizance  of  the  matter, 

R.  V.  Gt  Marlow,  2  East,  244 ;  Paley  and  the  same  constniotion  has  been 

on  Cony.  40.  put  upon  the  words,  Justices  of  the 

(u)  R.  V.  Ellis,  2  D.  N.  S.  861.    It  Division  —Paley,  Cony.  82. 

has  been  held,   in  construing  acts  {v)  Duchess  of  Kingston's  case,  2 

which  mention  Justices  in  or  near  Smith's  L.  C.  424. 

the  place  where  the  offence  was  com-  (to)  Routledge  v.  Hislop,  29  L.  J. 

mitted,  that  notwithstanding    that  M.  C.  90. 

description,  any  J.  P.  of  the  county  (x)  14  &  15  Vic,  c.  98,  s.  10. 
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offence  under  a  particular  statute  which  does  not  limit  the  time 
for  proceeding  against  the  offender,  the  period  for  making  the 
complaint  is  not  limited  to  the  date  of  the  original  cause  of 
complaint^  or  the  day  that  the  right  first  accrued  to  institute 
proceedings,  but  the  information  may  be  laid  at  any  time  within 
six  calendar  months,  as  long  as  the  cause  of  complaint  continued 
to  exist  by  reason  of  the  continued  offence ;  for  every  distinct 
offence  creates  a  new  penalty.  If  the  offence  be  an  assault 
committed  on  a  particular  day,  there  the  offence  being  single,  the 
period  to  institute  proceedings  dates  from  that  day  ;  if,  on  the 
other  hand,  the  offence  be  the  departing  of  an  apprentice  from 
his  master's  service  without  his  consent^  then,  every  day  that  the 
apprentice  so  absents  himself  he  commits  a  distinct  offence,  and 
the  proceedings  may  be  instituted  against  him  for  so  departing 
on  any  day  that  is  within  six  calendar  months  before  the  making 
of  the  complaint.  The  period  is  fixed  by  different  statutes, 
either  with  reference  to  the  time  of  commencing  the  prosecution, 
or  to  the  time  of  conviction ;  and  the  following  rules  apply 
according  as  these  different  terms  are  made  use  o£  Where  the 
proviso,  as  to  the  time,  runs,  "  that  the  offence  be  prosecuted, " 
or  that  "  the  party  be  prosecuted  for  the  offence  within  a  stated 
time,"  it  is  sufficient  that  the  information  be  laid,  though  the 
conviction  do  not  take  place  within  that  time  (y) :  the  informa- 
tion being  for  that  purpose  the  commencement  of  the  prosecution. 
But  if  a  statute  authorizes  a  conviction,  **  provided  such  convic- 
tion be  made  within months  after  the  offence  committed," 

itb  not  enough  that  the  information  was  within  that  period, 
but  the  conviction  itself  is  void  if  not  made  within  the  limited 
time.  And  it  makes  no  difference  that  it  was  prevented  from 
being  so  by  an  adjournment  at  the  request  of  the  defendant 
bimaelf ;  for,  after  the  time  has  expired  for  making  the  convic- 
tioD,  there  is  no  authority  existing  for  that  purpose  (z). 

Computation  of  Hme.l  As  a  general  rule,  where  the  proceed- 
ings in  respect  to  any  act  done  are  to  be  instituted  within  a 
limited  period  from  the  commission  of  such  act,  the  time  is 
computed  exclusive  of  the  day  of  the  institution  of  the  procecd- 

(y)  R.  r.  Banett,  1  Sidk.  383.  {z)  R.  v.  ToUey,  3  East,  467. 
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ings  (a).  If  a  year  be  mentioned  or  an  aliquot  part  or  it^  the 
computation  is  by  calendar  months ;  and  by  the  13th  and  14th 
Vic.  c.  2 1,  8.  4,  it  is  enacted,  as  regards  months,  that  the  word 
''month''  shall  mean  calendar  month,  unless  words  be  added 
showing  a  lunar  month  is  intended.  When  an  act  is  to  be  done 
within  a  certain  number  of  days  from  "  the  date"  or  the  "  day 
of  the  date"  of  an  instrument,  &c.  the  day  on  which  the  instru- 
ment is  executed,  order  made,  or  the  like,  is  excluded  from  the 
computation  (6).  If  the  act  is  to  be  done  so  many  "days  at 
least,"  or  so  many  "  clear  days,"  such  days  are  to  be  exclusiye 
of  both  the  first  and  last  days  (c).  The  words  "  immediate^'  and 
"forthwith"  occurring  in  a  statute  are  not  construed  in  tbeir 
strictest  sense  "on  the  instanl^'  bat  mean  with  reasonable  prompt- 
ness, having  regard  to  all  the  circumstances  of  the  particular 
case  (d).  Under  an  act  which  allowed  the  party  "  aggrieved  by 
the  judgment"  of  the  justice  to  appeal  to  the  next  quarter  ses- 
sions, it  was  contended  that  the  party  was  not  aggrieved  by  the 
judgment  until  the  execution  ;  but  the  court  held  that  he  must 
appeal  to  the  sessions  next  after  the  conviction,  and  not  to  those 
after  the  execution  upon  it  (e). 

Compromise  of  ofences,]  There  is  veiy  little  authority  to  be 
found  on  this  branch  of  the  law,  but  it  may  be  stated,  that  it  is 
the  policy  of  the  common  law  not  to  allow  the  compromise  of 
ofTences  which  are  of  a  public  nature  (f).  In  a  recent  case  upon 
this  subject^  it  was  held  by  the  Court  of  Q.B.  and  aflfirmed  by 


(a)  WilliamB  v.  Burgess,  12  A.  & 
E.  635. 

(6)  Young  V.  Higgon,  6  M.  &  W. 
49-52. 

(c)  Zouch  V.  Empsey,  4  B.  &  Aid. 
522  ;  R.  V.  Js.  of  Middlesex,  14  L. 
J.  189,  M.  C;  MitcheU  v,  Foster, 
12  A.  k  E.  472  ;  see  R.  v.  Js.  of 
Shropshire,  8  id.  173. 

(d)  R.  V.  Aston,  1  L.  M.  &  P.  491, 
19  L.  J.  M.  C.  236 ;  Arnold  v.  Dims- 
dale,  2  El.  &  Bl.  601  ;  and  see  cases 
collected,  Paley  on  Conv.  45.  See  the 
interpretation  put  upon  the  words 
"  as  soon  as  possible  in  Altwood  v, 
Emery,  26  L.  J.  73,  C.  P.     When  a 


thing  is  to  be  done  "directly,*'  it 
means  *'as  soon  as  possible,"*  Dun- 
can V.  Topham,  8  C.  B.  225.  See 
Coster  r.  Hctherington,  28  L.  J.  M. 
C.  196,  for  the  legal  definition  of  the 
word  "forthwith."  Lord  CampbeU 
says  it  may  have  a  difierent  meaning 
according  as  the  act  to  be  done  is 
ministerial  or  judicial. 

(0  Prosser  v.  Hyde,  1  T.  R.  414. 
See  where  a  thing  is  to  be  done  so 
many  days  after  £e  "  cause  of  com- 
plaint," or  **  fact  committed,**  Col- 
lins V.  Rose,  5  M.  &  W.  194. 

(/)  See  Edgecombe  v.  Rodd,  5 
East,  294. 
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the  Cotut  of  Exchequer  Chamber  (g),  that  an  agreement  not  to 
prosecute  further  a  pending  indictment  for  riot  and  assault  upon 
a  constable  in  the  execution  of  his  duty,  was  illegal  C.  J. 
Tindal,  in  giving  judgment  in  Kier  v.  Leeman  (h\  says,  **  Indeed 
it  is  very  remarkable  what  very  little  authority  there  is  to  be 
found,  rather  consisting  of  dicta  than  decisions,  for  the  principle 
that  any  compromise  of  a  misdemeanour,  or  indeed  of  any  pub- 
he  offence,  cannot  be  otherwise  than  illegal,  and  any  promise 
founded  on  such  a  consideration,  otherwise  than  void.  If  the 
matter  were  res  integrOy  we  should  have  no  doubt  on  this  point 
We  have  no  doubt  that,  in  all  offences  which  involve  damages 
to  an  injured  party,  for  which  he  may  maintain  an  action,  it 
is  competent  for  him,  notwithstanding  they  are  also  of  a  public 
nature,  to  compromise  or  settle  his  private  damage  in  any  way 
he  may  think  fit.  It  is  said,  indeed,  that  in  the  case  of  an 
assault  he  may  also  undertake  not  to  prosecute  on  behalf  of  the 
public.  It  may  be  so,  but  we  are  not  disposed  to  extend  this 
any  further.  In  the  case  before  us,  the  offence  is  an  assault 
coupled  with  riot  and  the  obstruction  of  a  public  officer.  Ko 
case  has  said  that  it  is  lawful  to  compromise  such  an  offence, 
nor  do  we  think  that  the  assent  of  the  judge  was  material/' 
Commissioners  of  excise  are  expressly  authorized  by  7  &  8  Geo. 
IV.  c.  53,  s.  98,  to  compromise  offences  against  the  excise. 


CHAPTEK  V. 

OF  ARREST. 


It  is  proposed  in  the  first  branch  of  this  work  to  consider  the 
jurisdiction  of  magistrates  in  indictable  offences,  the  means  by 
which  accused  persons  are  made  amenable  to  justice,  and  how 
criminal  charges  of  a  serious  character  should  be  investigated, 
reserving  as  far  as  possible  for  another  place  the  consideration  of 

(p)  Kier  v.  Leeman,  6  Q.  B.  808 ;  Md  notea  to  Collins  v.  Blantern,  1 

S  C.  in  eiror,  9  Q.  B.  371  ;  >ee  also  Smith's  L.  C.  268. 

Goodall  t.  Lowndes,  6  Q.  B.  464  ;  (A)  9  Q.  B.  395. 
Coppock  V.  Bower,  4  M.  &  W.  861  ; 
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those  proceedings  that  aie  peculiarly  applicahle  to  cases  of  sum- 
mary jurisdiction.  Offenders  against  the  law  are  made  amenahle 
to  justice  either  by  arrest  or  by  process,  which  is  issued  to 
compel  their  attendance  before  the  proper  tribunal. 

Appearance  hy  gummon8!\  Upon  a  criminal  charge  being 
made,  if  the  magistrate  considers  the  ends  of  justice  will  be 
sufficiently  attained,  he  may  issue  a  summons  (a),  in  the  first 
instance  requiring  the  attendance  of  the  person  charged ;  and 
the  information  or  complaint  upon  which  this  summons  is  issued 
may  be  made  either  with  or  without  oath,  as  the  justice  shall 
see  fit  (6),  the  rule  of  the  law  being  that  unless  a  statute  require 
it,  an  information  need  not  be  on  oath  or  in  writing  (c);  and  a 
magistrate  may  proceed  without  an  information  on  oath  if  he 
has  jurisdiction  over  the  matter,  and  has  good  reason  for  setting 
the  law  in  motion  {d).  But  whenever  it  is  intended  that  a 
warrant  shall  issue  for  the  arrest  or  committal  of  any  person, 
the  information  or  complaint  must  be  in  writing,  and  upon  the 
oath  of  the  complainant  or  of  some  one  upon  his  behalf  (e ). 

Form  of  gammons,']  The  summons  is  to  be  directed  to  the 
accused,  and  requires  him  to  appear  and  answer  the  complaint ; 
it  must  be  signed  by  the  justice  and  not  issued  in  blank  (/). 
It  is  the  common  practice  in  this  country  for  the  constable 
to  bring  the  justice  a  summons  nearly  filled,  and  request  his 
signature  to  the  process.  There  is  no  objection  in  point  of  law 
to  this  proceeding.  However,  should  the  summons  disclose  an 
indictable  charge  of  a  serious  complexion,  it  would  be  advisable 
for  obvious  reasons  that  the  justice  should  send  for  the  com- 
plainant, and  investigate  the  charge  before  issuing  the  summons. 
For  then  he  may  examine  the  informant  and  any  other  person 
upon  oath,  and  judge  for  himself  upon  the  facts  deposed  to, 
whether  there  are  grounds  for  charging  any  one  with  the  com- 
mission of  an  offence.  K  such  a  proceeding  should  occupy  a 
little  more  of  the  justice's  time,  and  make  his  duties  more 
arduous,  yet  it  will  in  many  cases  prevent  any  further  procoed- 

(a)  For  form,  see  schedule  B,  14  6  Cox,  C.  G.  150. 

&  15  Vic.  c.  93.  (rf)  Id. 

(6)  14  &  15  Vic.  c.  93,  ss.  10,  11.  (e)  14  &  15  Vie.  c.  98,  s.  10. 

(c)  R.  r.  MillATd,  1  D.  C.  C  166  ;  (/)  14  &  15  Vic.  c  93,  s.  11. 
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ings,  and  will  often  save  an  innocent  person  from  the  stigma 
and  ii\jniy  of  being  called  upon  to  answer  a  criminal  charge 
for  which  there  is  no  foundation.  Again,  it  very  commonly 
happens  that  not  only  the  person  that  gives  the  information  to 
the  person  who  fills  up  the  summons,  but  the  latter  individual 
also,  are  so  ignorant  of  law  that  they  mistake  a  mere  civil  injury 
for  a  criminal  offence;  and,  therefore,  if  permitted  to  act  on  their 
own  opinion,  would  often  charge  an  innocent  person  with  an 
indictable  offence,  and  thereby  wrongfully  require  him  to  appear 
to  answer  to  a  chaige  for  which  there  was  no  pretence  (g). 

Appearance  hy  arrest,']  An  arrest  has  been  defined  to  be  the 
apprehending  or  detaining  of  a  person  in  order  that  he  may  be 
forthcoming  to  answer  an  alleged  or  suspected  crime  (A).  In  all 
cases  of  an  aggravated  nature,  or  where  the  accused  is  likely  to 
abscond,  the  proper  mode  of  compelling  his  attendance  is  by 
arrest  Accordingly,  it  is  provided  by  the  14  &  15  Vic.  c.  93, 
8.  11,  that  '*in  all  cases  of  indictable  crimes  and  offences  (where 
an  information  that  any  person  has  committed  the  same  shall 
have  been  taken  in  writing  and  on  oath),  the  justice  shall  issue 
a  warrant  (t)  to  arrest  and  bring  such  person  before  him  or  some 
other  justice  of  the  same  county,  to  answer  to  the  complaint 
made  in  the  information ;  or  if  he  shall  think  that  the  ends  of 
justice  would  be  thereby  sufficiently  answered,  it  shall  be  lawful 
for  him,  instead  of  issuing  such  warrant,  to  issue  a  summons  in 
the  first  instance  to  such  person,  requiring  him  to  appear  and 
answer  to  such  complaint ;  but  nothing  therein  contained  shall 
prevent  any  justice  from  issuing  a  warrant  for  the  arrest  of  such 
person  at  any  time  before  or  after  the  time  mentioned  in  such 
summons. 

Binding  informant  to  proKeute.]  After  taking  such  informa- 
tion to  found  an  arrest,  the  magistrate  should  bind  the  informant 
by  recognizance  (J)  to  appear  at  the  court  or  place  where  the 

(ff)  A  very  similar  course  is  re-  Arrest, 

commended   to  be  adopted  by  Mr.  (i)  See  form  Bb.  given  in  schedule 

Greaves  in  his  report  on  C.  P.  to  the  to  14  &  15  Vic.  c.  93. 

Lord  ChAnoelior,  1866.  ij)  For  form,  see  schedule  14  k, 

(k)  4    Bl.   Com.  289,  Bums*  J.  15  Vic.  c.  93. 
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offender  is  to  be  tried,  or  where  the  complamt  is  to  be  heard,  to 
prosecute  or  give  evidence  against  the  offender  (k). 

.  Who  may  he  arrested^  and  when,]  All  members  of  the  com- 
munity are  subject  to  arrest  when  charged  with  the  commission 
of  a  crime,  and  may  be  arrested  either  by  day  or  by  night  (Q, 
and  on  Sunday  (m),  no  place  affording  protection  against  Hie 
criminal  law  (n). 

Modes  of  arrest]  There  are  four  modes  of  making  an  arrest 
upon  a  criminal  charge,  viz. — L  By  warrant ;  II.  By  an  officer 
without  a  warrant ;  IIL  By  a  private  person  without  a  warrant ; 
rV.  By  hue  and  cry. 

By  warrant!]  For  state  offences,  warrants  of  arrest  may  be 
granted  by  the  privy  council  or  a  secretary  of  state  (o),  and 
warrants  from  any  of  the  judges  of  the  Queen's  Bench  (they 
being  conservators  of  the  peace  throughout  the  whole  kingdom), 
may  be  executed  in  any  part  of  Ireland,  and  they  are  accordingly 
tested  or  dated  as  of  Ireland,  and  not  as  of  any  particular  county. 
Some  acts  of  parliament  contain  express  authority  for  justices  of 
the  peace  to  grant  a  warrant  of  arrest  in  cases  of  misdemeanor ; 
but  it  may  be  stated,  generally,  that  whenever  a  statute  gives  to 
justices  of  the  peace  jurisdiction  over  any  offence,  or  a  power  to 
require  any  person  to  do  a  certain  thing  ordained  by  such 
statute,  it  impliedly  gives  them  a  power  to  grant  a  warrant  to 
bring  before  them  any  person  within  the  precincts  of  their  com- 
mission who  is  accused  of  such  offence,  or  compellable  to  do  the 
thing  ordained  by  such  statute  {p)  \  and  it  is  now  settled  that  a 
magistrate,  in  all  cases  of  indictable  crimes  and  offences  commit- 
ted within  the  limits  of  his  jurisdiction,  may  issue  a  warrant  to 
bring  such  person  before  him  or  some  other  justice  of  the  same 
county,  to  answer  to  the  complaint  made  in  the  information  (g). 
This  warrant  should  state  the  specific  offence  with  which  the 
party  is  charged,  and  that  information  thereof  was  duly  made  on 
oath  before  the  magistrate  (r). 

(k)  lb.  8.  10.  (o)  B.  V.  KendAl,  I  Ld.  Bay.  65 ; 

(0  MackaUy'B  Case,   9  Co.  66;  Entick  v.  Garrrngton,  19  St.  Tr.  1029. 

Davis  V,  Russell,  5  Bing.  854.  ip)  2  Hawk,  c  13,  8.  15. 

(m)  14  &  16  Yhc.  c.  93,  i.  11.  {q)  14  &  15  Vic.  c.  98,  s.  11. 

(fi)  1  Ch.  C.  L.  15.  (r)  Caudle  v.  Seymour,  1  G.  &  D. 
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Direction  of  warrant.^  It  sometimes  happens,  though  not 
usoallj,  that  the  warrant  is  directed  to  more  than  one  person  ; 
should  this  happen,  then  any  one  to  whom  the  warrant  is  directed 
may  act  in  the  execution  of  it  («).  So,  if  directed  to  several 
jointly,  without  exclusive  words  to  prevent  its  execution  hy 
some  or  one  of  them,  any  one  or  more  may  execute  it  {t) ;  but  it 
is  otherwise  if  it  be  directed  to  persons  "jointly  and  not  seve- 
rally" (tt).  All  warrants  in  proceedings  punishable  either  by 
indictment  or  summary  conviction  must,  in  Ireland,  be  addressed 
to  the  sub-inspector  or  head  constable  of  the  place  where  the 
petty  sessions  for  the  district  are  held  (v\  and  he  or  any  other 
head  or  other  constable  appointed  by  him  is  the  proper  person 
to  execute  the  warrant  (t^).  But  in  a  case  of  emergency  the 
justice  may  address  such  warrant  to  any  constable  of  the  county, 
who  may  execute  it  at  any  place  within  the  county  in  which  the 
justice  issiiing  it  has  jurisdiction  ;  or,  in  case  of  &esh  pursuit  of 
an  offender,  at  any  place  in  the  next  adjoining  county  {x). 

Signing  the  imrrant,]  Sealing  is  no  longer  necessary  in  addi- 
tion to  the  signature  of  the  justice  by  whom  the  warrant  is  sign- 
ed (y).  But  no  warrant  can  be  signed  in  blank  (z).  A  warrant  is 
rendered  void  by  being  materially  altered  or  interlined,  after  the 
signature  of  the  justice,  by  any  other  person  (a).  To  prevent  all 
doubt  or  question  on  this  subject,  the  magistrate  ought  before 
signing  the  warrant  to  initial  any  erasures  or  interlineations  that 
may  appear  in  the  document 

ExecvUion  of  warrant]  A  third  person  may,  in  the  presence 
of  the  person  authorized,  assist  him  in  executing  the  warrant, 
even  though  the  person  authorized  be  not  actually  present,  if  he 


454  ;  1  Q.  B.  889  ;  B.  v.  Constable, 
id.  894  ;  B.  v.  Sootton,  5  Q.  B.  493  ; 
expaite  Aldridge,  2  K  &  G.  600 ; 
for  fonn  of  thu  warrant,  with  in- 
itmctions  for  filling,  see  schedule  to 
14  &  15  Vic.  c.  93,  form  Bb. 

(«)  1  East  PL  320  Yel.  25. 

(<)  Boyd  V.  Durand,  2  Taunt.  161. 

(«)  If  a  warrant  be  directed  to  a 
sber^lie  may  order  his  under  sheiiS, 
baiUff,  or  other  sworn  officer,  to  exe- 
cute it,  or  be  may  order  any  one. 


though  not  .his  officer,  to  execute  it, 
by  giving  him  a  written  precept  of 
do  80.    Lamb,  89. 

(y)  14  &  16  Vic.  c  93,  s.  25. 

(w)  lb.  8.  26. 

(x)  lb. ;  see  as  to  powers  of  con- 
stables to  act  in  adjoining  counties, 
2  fc  8  Vic  c.  75,  8.  15  ;  and  11  &  12 
Vic.  c.  72. 

(y)  14  k  15  Vic  c  98,  s.  36. 

<z)  lb.  8.  11. 

(a)  1  Hale,  457. 
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be  at  hand  and  acting  in  the  execution  of  the  warrant  (b),  A 
warrant  continues  in  force  during  the  lifetime  of  the  justice  who 
grants  it,  or  until  it  has  been  fully  executed  (c).  K  the  party 
against  whom  the  criminal  charge  is  made  be  in  prison  for  debt, 
the  Court  of  Queen's  Bench  or  a  judge  of  that  court  will  grant 
a  writ  of  habeas  corpus  directed  to  the  keeper  of  the  gaol  where 
he  is,  to  take  such  party  before  a  magistrate,  to  be  examined 
fix)m  day  to  day  on  the  criminal  charge  (d).  The  person  execut- 
ing, or  attempting  to  execute,  a  warrant  of  arrest^  is  bound  to 
notify  to  the  party  against  whom  such  warrant  is  issued,  that  he 
purposes  to  act  under  the  authority  of  the  warrant  (e).  The 
constable  executing  a  warrant  of  arrest  must  notify  the  substance 
of  the  warrant,  but  need  not  show  it  (/).  A  private  person  or 
officer  acting  out  of  his  precinct  is  to  show  the  warrant,  if  sight 
of  it  be  demanded  (g),  I^  on  delivery  of  the  warrant  for  inspec- 
tion, the  party  illegally  refuse  to  redeliver  it  to  the  officer,  such 
officer  may  take  it  by  force,  nang  no  greater  violence  than  is 
necessary  (A). 

Evading  arrest,]  If  the  party  to  be  arrested  fly  &om  or  forci- 
bly resist  the  person  executing  the  warranty  after  notice  of  the 
intention  of  the  officer  to  arrest  him,  the  officer  is  bound  to  use 
all  means  necessary  to  effect  an  arrest  and  prevent  escape  /i). 
And  if  resistance  be  made  to  persons  having  authority  to  aAiest 
or  imprison,  they  using  proper  means  for  that  purpose,  and  are 
resisted  in  so  doing  and  killed,  it  will  be  murder  in  all  who 
take  a  part  in  such  resistance ;  for,  under  circumstances  of 
resistance,  the  person  having  authority  to  arrest  or  imprison 
may  repel  force  by  force,  and  need  not  give  back,  and  will  be 
justified  if  death  should  ensue  in  the  struggle ;  while,  on  the 
other  hand,  the  persons  resisting  will  be  guilty  of  murder  (jf). 

(b)  2  Hawk.  P.  C.  c  13,  g.  29  ;     Co.  54,  9  Co.  69. 

2  Hale,  P.  C.  115  ;  R.  v.  Patienoe,  (g)  2  Hawk.  c.  13,  s.  28  ;  2  Hale, 

7  Car,  and  P.  775  ;  R.  v,  Whalley,  116  ;  1  Eart,  P.  C.  312,  819  ;  8  T. 

ib.  245 ;  Blatchv.  Aiuteii,  Cowp.  63.  R.  188. 

(c)  8  T.  R.  110  ;  Peake,  N.  P.  C.  (A)  R.  v.  Milton,  3  C.  &  P.  31. 
344.  (t)  1  Hale,  P.  C.  489 ;  1  East,  P. 

{d)  Exparte  Griffith,  5  B.  &  AL  C.  248,  300. 
730.  (J)  FoBt.  270,  271 ;  1  Hale,  494  ; 

(<;)  CurtiB'  case,  Post.  137.  3  fiist.  56  ;  2  Hale,  117,  8  ;  1  Boas. 

(/)  Bac   Abr.   Constable  D.  6,  on  Crime,  535,  665. 
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But  when  the  party  does  not  resist,  but  merely  flies  to  avoid  the 
arrest,  the  conduct  of  the  officer  should  be  cautiously  regulated 
by  the  nature  of  the  proceedings.  For,  in  case  of  a  breach  of 
the  peace,  or  any  other  misdemeanor  short  of  felony,  if  the 
officer  should  pursue  the  defendant  flying  in  order  to  avoid  an 
arrest,  and  should  kill  him  in  the  pursuit,  it  will  be  murder  or 
manslaughter  according  to  the  peculiar  circumstances  by  which 
such  homicide  may  have  been  attended  (k).  But  if  a  felony  be 
committed,  and  the  felon  fly  &om  justice,  or  a  dangerous  wound 
be  given,  it  is  the  duty  of  every  man  to  use  his  best  endeavours 
for  preventing  an  escape ;  and  i^  in  pursuit,  the  party  flying 
be  killed  when  he  cannot  otherwise  be  overtaken,  this  will  be 
deemed  justifiable  homicide  (I) ;  and  the  same  rule  holds  if  a 
felon  after  an  arrest  break  away  as  he  is  being  carried  to  gaol, 
and  his  pursuers  cannot  retake  without  killing  him  (m).  The 
rale  on  this  subject  is  clearly  laid  down  by  Bushe,  C.  J.,  in  these 
words,  **  The  law  is  simply  this  :  a  constable  in  the  execution  ot 
his  duty  is  justified  in  taking  away  life  if  it  be  indispensably 
necessaiy,  but  not  otherwise.  If  he  have  a  warrant  for  any 
dime,  from  th6  highest  to  the  lowest^  whether  a  felony  or  a 
misdemeanor,  and  the  party  resist,  and  the  constable  has  no 
means  of  making  him  amenable  except  by  killing  him,  he  is 
justified  in  so  doing.  But  the  case  of  flight  is  different  from 
resLstance.  K  the  warrant  be  for  felony,  flight  is  tantamount  to 
resLstance,  and  the  flying  felon  may  be  justifiably  killed,  if  he 
cannot  be  otherwise  secured.  In  case  of  misdemeanor,  resistance 
will  justify  killing,  though  flight  will  not ;  for  in  such  cases  the 
law  considers  it  better  that  the  accused  should  escape  than  that 
a  life  should  be  taken''  (n). 

Where  arrest  may  take  place.]  A  person  may  be  arrested 
wherever  he  can  be  met  with,  no  place  affording  protection  to 
offenders  against  the  criminal  law  (o).  In  cases  of  treason^ 
felony,  or  breach  of  the  peace,  any  person  to  whom  the  warrant 


(i)  1  Buss.  166.  (n)  R.  v.  Knnerty,  1  Cr.  &  D.  C. 

(l)  I  Hale,  489,  490  ;  1  Hawk.     C.  167,  and  see  R.  v.  Daont,  ib.   For 

P.  C.  c  28, 8. 11 ;  Foot.  271 ;  4  Bla.     the  latest  authorities  on  this  subject, 


Hale,  489,  490  ;  1  Hawk.  C.  167,  and  see  R.  v.  Daunt,  ib.   For 

28, 8. 11 ;  Fost.  271 ;  4  Bla.  the  latest  authorities  on  this  subjed 

9.  see  R  V.  Thompson,  1  Moo.  C.  C 

d.  ibid.  1  East  P.  C.  o.  5,  s.  80  ;  R.  v.  Curvan,  ib.  132. 
67,  p.  298.  (o)  1  Ch.  C.  L.  15  ;  ante,  p.  40. 
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of  arrest  is  directed  may  break  open  an  outer-door  or  window  of 
a  dwelling  house  in  order  to  execute  such  warrant,  first  taking 
care  to  signify  the  cause  of  his  coming  and  to  make  a  demand  of 
admittance.  Neither  is  the  dwelling  house  of  a  third  person,  if 
the  offender  fly  to  it  for  protection,  privileged  (p) ;  but  it  also 
may  be  broken  open  after  the  usual  demand,  and  when  the 
officer  or  other  person  executing  the  warrant  has  once  entered  a 
house,  he  may,  after  ineffectually  demanding  entrance,  break 
open  any  inner-door  by  which  his  progress  is  obstructed  (q).  He 
may  also  break  out  of  the  house  if  necessary  for  his  Hberation  (r). 

Mode  of  effecting  an  arrest.]  To  effect  an  arrest,  the  officer 
should  in  all  cases  lay  hands  on,  or  touch  the  person,  in  order  to 
complete  it.  However,  an  arrest  may  be  effected,  not  merely  by 
an  actual  touch  and  seizure  of  the  person,  but  by  having  the 
person  in  such  a  situation  that  he  may  be  detained,  as  by  locking 
him  up  in  a  room,  or  the  like  («).  But  mere  words  used  by  the 
officer  will  not  make  an  arrest  (t).  A  party  may,  however,  sub- 
mit himself  to  the  arrest,  as  if  he  goes  with  the  officer  without 
being  actually  touched,  conceiving  that  the  latter  can  and  will 
compel  him,  if  he  does  not  do  so  voluntarily  (u). 

Return  of  warrant,]  It  is  provided  by  the  Petty  Sessions 
Act  (v),  that  whenever  the  person  to  whom  any  warrant  is 
addressed,  transmitted,  or  endorsed  for  execution,  is  unable  to 
find  or  discover  the  person  against  whom  it  is  issued,  he  is  to 
return  the  warrant  to  the  justice  by  whom  it  was  issued  within 
the  time  fixed,  or  within  a  reasonable  time  when  none  is  fixed, 
together  with  a  certificate  (yj)  of  the  reason  why  it  has  not  been 
executed ;  and  the  justice  may  examine  such  person  upon  oath, 
touching  the  non-execution  of  the  warrant,  and  re-issue  it  again, 
or  other  warrants  from  time  to  time.  If  the  constable  should 
improperly  delay  to  return  his  warrant,  or  if  from  any  cause 
whatever  he  should  altogether  fiEdl  to  return  his  warrant,  or  to 

(p)  2  Hale,  117  ;  5  Co.  91.  (i)  1  Bum.  275  ;  8  Bla.  Com.  288. 

iq)  2  Hawk,  c.  14»  b.  11  ;  1  East,  (u)  Wood,  v.  Lane,  6  C.  &  P. 774 ; 

P.  C.  c.  5,  8.  87  ;   2  Buss.  C.  L.  Peters   v.  Stanway,   ib.  787  ;    see 

632.  ITiohoU  V.  Darley,  2  Y.  &  Jer.  404. 

(r)  2  Hawk.  o.  14.  s.  11.  (v)  14  &  15  ^lo.  c  98,  s.  88. 

(<)  Williams  v.  Jones,  Ca.  temp.  (yt)  For  fono,  see  ib.  toliedule. 
Hanlw.  801. 
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certify  his  leafion  for  the  non-execution,  the  magistrate  is  not  to 
be  prevented  from  issuing  a  new  warrant  if  the  ends  of  justice 
require  it. 

Backing  tvarrants,']  When  the  person  is  not  to  be  found  in 
the  district  in  which  the  constable  to  whom  the  warrant  is 
addressed  acts,  but  is  to  be  found  elsewhere  in  the  same  county, 
then  he  is  to  certify  on  the  warrant  the  place  where  he  believes 
him  to  be,  and  also  that  the  signature  of  the  justice  to  the 
warrant  is  genuine  (x).  This  warrant  he  is  to  transmit  to  the 
sub-inspector  or  head-constable  of  that  place,  to  be  executed ; 
but  if  the  offender  is  in  another  county,  then  he  is  to  endorse 
the  warrant  with  a  like  certificate,  and  transmit  that  to  the 
inspector-general  of  constabulary  to  be  backed  (y).  When  the 
warrant  shall  have  been  so  certified  and  transmitted,  and  the 
offender  be  in  Ireland,  (but  not  within  the  police  district  of 
the  metropolis),  the  inspector-general,  or  either  of  the  deputy 
inspector-generals  shall  endorse  the  warrant  (z\  which  when  so 
endorsed  is  to  be  transmitted  to  the  sub-inspector  of  that  place 
where  the  offender  is,  to  be  executed ;  and  when  the  offender  is 
in  the  police  district  of  Dublin,  the  warrant  is  to  be  endorsed 
by  the  same  persons  in  the  same  manner,  and  to  be  transmitted 
to  the  Commissioners  of  Metropolitan  Police  for  execution. 
When  the  offender  is  in  England,  Scotland,  or  the  Channel 
Islands,  then  the  same  endorsement  is  to  be  made,  and  the  J.  P. 
of  the  district  where  the  offender  is  shall  execute  it  (a).  War- 
rants may  also  be  backed  &om  England,  Scotland,  and  the 
Channel  Islands  to  this  country,  by  the  endorsement  of  the 
inspector-general,  or  either  of  the  sub-inspectors,  or  any  J.  P. 
within  his  jurisdiction  (h).  It  is  also  provided  by  11  &  12  Vic. 
c.  42,  8.  12,  [Eng.],  that  if  any  person  against  whom  a  warrant 
shall  be  issued  in  any  county,  riding,  &c.  in  England  or  Wales, 
by  any  J.  P.  shall  escape  to  or  be  suspected  to  be  in  Ireland,  it 
shall  be  lawful  for  any  J.  P.  in  or  for  the  county  or  place 
where  such  person  shall  go,  to  endorse  in  the  manner  pointed 

(x)  For  form,  see  echedule,  14  &  93,  sch. 
15  Vic.  c.  98.  (a)  14  A  16  Vic.  c.  98,  8.  27. 

(y)  14  k  15  Vic.  c.  98,  8.  26.  {b)  14  &  15  Vic.  c.  93,  8.  29. 

{z)  For  form,  see  14  &  15  Vic.,  c 
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out  by  the  statute,  such  warrant ;  and  when  it  is  so  endorsed  it 
shall  be  a  sufficient  authority  to  the  person  bringing  the  same, 
or  to  all  other  constables  of  the  place,  to  execute  it  in  the  usual 
manner  and  take  the  offender  before  the  J.  P.  who  granted  the 
warrant.  On  return  to  a  writ  of  habeas  corpiu  it  appeared  that 
the  prisoner  was  detained  by  virtue  of  a  warrant,  purporting  to 
be  issued  by  a  Court  of  Quarter  Sessions  in  Ireland,  and  which 
was  duly  backed  by  the  endorsement  of  a  metropolitan  police 
magistrate.  It  stated  that  the  prisoner  '^  stood  indictable  in  the 
peace  office  of  the  County  of  Tipperary "  for  a  "  rescue"  and  a 
"riot,"  and  directed  "the  police  of  the  County  of  Tipperary"  to 
apprehend  him  and  bring  him  so  apprehended,  in  safe  custody 
to  keep,  so  that  they  might  have  his  bod^*.  before  H.  M.  J.  P. 
at  the  next  sessions  at,"  &c.  It  was  held  that  the  warrant  was 
bad  for  not  shewing  any  jurisdiction,  the  term  "peace  office" 
not  being  one  to  which  the  court  could  attach  any  definite  and 
certain  meaning.  Also,  that  the  warrant  was  bad  for  directing 
the  police  to  keep  the  party  in  custody  till  the  next  sessions. 
Such  a  warrant  should  state  that  the  party  has  not  appeared 
and  pleaded,  or  put  in  bail;  also,  that  the  court  would  take 
judicial  notice  that  a  "  riot"  was  an  offence  against  the  laws  of 
Ireland,  Kd  quasrt,  if  so  of  a  "  rescue."  R  v.  Nesbitt,  2  D.  & 
L.  529.    These  provisions  also  apply  to  judges'  warrants  (c). 

Warrant  to  arrest  when  indictment  is  found,']  The  mode  by 
which  a  warrant  to  arrest  a  party  against  whom  an  indictment 
has  already  been  found,  is  to  be  obtained,  is  pointed  out  to 
magistrates  by  the  14th  &  15th  Vic.  c.  93.  The  18th  sec.  of 
that  statute  enacts  that  whenever  an  indictment  shall  have  been 
found  by  the  grand  jury  in  any  Court  of  Oyer  and  Terminer  or 
general  gaol  delivery,  or  at  any  general  or  quarter  sessions  of  the 
peace  in  Ireland,  against  any  person  who  shall  then  be  at  large, 
and  who  shall  not  already  have  appeared  and  pleaded  to  such 
indictment^  and  whether  such  person  shall  have  been  bound  by 
recognizance  to  answer  to  the  same  or  not,  the  person  who  shall 

(c)  14  &  15  Vio.  o.  98,  s.  80 ;  11  Mpprehending  ofienden  esoapuig  to 

&  12  Vio.  o.  42,  8.  12.    As  to  back-  France,  Stat  6  &  7  Via  o.  75.    And 

ing  warrants  against  ofienders  escap-  apprehending  offeoiderB  escaping  to 

ing  from  or  to  the  British  colonies,  America^  Stat.  6  &  7  Vio.  c.  76. 
see  Stat  6  &  7  Vio.  c.  84.    As  to 
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act  as  clerk  of  the  ciown,  or  as  clerk  of  the  peace  at  such  ses- 
sions, shally  at  any  time  after  the  end  of  the  assizes  or  sessions 
at  which  such  indictment  shall  have  heen  found,  upon  applica- 
tion of  the  prosecutor  or  of  some  person  on  his  behalf,  send  free 
from  chai^  a  certificate  (d)  of  such  indictment  having  been 
found ;  and  upon  production  of  such  certificate  to  any  justice 
for  the  county  in  which  the  offence  shall  be  alleged  in  such 
indictment  to  have  been  committed,  or  in  which  the  person 
thereby  indicted  shall  reside  or  be,  or  be  suspected  to  reside  or 
be,  such  justice  shall  issue  his  warrant  to  arrest  such  person, 
and  to  cause  him  to  be  brought  before  him,  or  some  other  justice 
for  the  same  county,  to  be  dealt  with  according  to  law ;  and 
upon  such  person  being  so  brought  before  such  justice,  and 
npon  its  being  proved  upon  oath,  that  the  person  so  arrested  is 
the  same  person  who  is  charged  and  named  in  such  indictment, 
such  justice  shall,  without  further  inquiry,  either  commit  him 
for  trial  or  admit  him  to  bail  as  by  the  act  provided ;  and  if  the 
person  so  indicted  shall  at  the  time  be  confined  in  any  gaol  for 
any  other  offence  than  that  charged  in  such  indictment,  such 
jostice  shall,  upon  like  proof  on  oath  that  the  person  so  confined 
is  the  same  person  who  is  so  charged  in  such  indictment,  issue 
his  warrant  (e)  to  the  keeper  of  such  gaol,  commanding  him  to 
detain  such  person  in  his  custody  until  he  shall  be  discharged 
therefrom  by  due  course  of  law ;  but  nothing  therein  contained 
is  to  be  deemed  to  prevent  any  clerk  of  the  crown,  or  peace, 
or  other  proper  officer^  from  issuing  any  warrant  in  any  such 
case,  for  the  arrest  of  any  such  person  which  he  might  otherwise 
by  law  issue. 

ArreU  hy  ojfieer  without  warranLl  If  a  justice  of  the  peace  see 
a  Monj  or  breach  of  the  peace  committed,  or  if  a  felon  be  in  his 
presence^  he  may  arrest  and  detain  the  offender  until  he  can 
make  out  a  warrant  to  send  him  to  gaol,  or  he  may  verbally 
Older  any  one  present  to  assist  him  (/).  And  the  general  rules 
of  law  require  of  magistrates  at  the  time  of  a  riot,  that  they 
ahofold  keep  the  peace,  and  restrain  the  rioters,  and  pursue  and 

iA  Bee  form  ib.  achedule  to  act.         (/)  1  Hale,  587. 
(c)  For  lofm,  aee  iciiediile  to  act 
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take  ttem ;  and  to  enable  them  to  do  this,  they  may  call  on  all 
the  Queen's  subjects  to  assist  them,  and  the  Queen's  subjects 
are  bound  to  do  so  on  a  reasonable  warning  (g).  But  a  magis- 
trate has  no  authority  to  detain  a  person  known  to  him,  until 
some  other  person  makes  a  charge  against  him;  before  he  detains 
a  known  person,  he  should  have  a  charge  actually  made  (A). 

Arrest  by  sheriff  or  coroner,^  A  sheriff  may  arrest  and  commit 
to  prison  any  one  who  breaks  or  attempts  to  break  the  peace  in 
his  presence,  or  he  may  take  security  by  recognizance  for  the 
keeping  of  the  peace  (t).  A  coroner  also,  as  a  conservator  of  the 
peace  in  relation  to  felonies,  may  cause  felons  to  be  arrested  (/). 

By  constable^]  So  a  constable  may,  as  a  conservator  of  the 
peace,  without  warrant  arrest  a  party  whom  he  sees  committing 
felony,  and  is  also  bound,  upon  a  direct  charge  of  felony  and 
reasonable  ground  of  suspicion  laid  before  him,  to  apprehend 
the  party  ficcused  (Jc) ;  or  if  he  has  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  he  is  authorized  to  detain  the 
party  until  inquiry  can  be  made  by  the  proper  authorities  (f) ; 
but  he  should  go  at  once  before  a  magistrate  (w).  A  constable 
is  also  authorized  to  take  into  custody  any  person  whom  he  may 
find  loitering  at  night,  and  whom  he  shall  have  good  cause  to 
suspect  of  having  committed  or  being  about  to  commit  any 
felony  against  the  24th  &  25th  Vic.  c.  96,  s.  100.  A  constable 
cannot  legally  take  a  person  into  custody  on  a  charge  of  felony 
made  by  another,  if  the  charge  rests  on  no  reasonable  ground  ; 
therefore  whore,  in  the  statement  made  to  the  constable,  it 
ought  to  have  appeared  (from  the  lapse  of  time  and  other  cir- 


ig)  R.  V.  Pinney.  6  Car.  h  P.  254. 

(h)  B.  V.  Birnie,  5  Car.  &  P.  206 ; 
1  M.  &  Hob.  160;  Atkinson  v. 
Carty,  1  J  &  S.  387 ;  for  the  du- 
ties of  magistrates  in  suppressing 
riots  and  unlawful  assemblies,  see 
further  the  chapter  on  that  subject, 
post. 

(»)  2  Hawk-  c.  8,  s.  4. 

(J)  2  Hale,  88. 

(it)  Samuel  v.  Payne,  1  Dougl.  359 
Ledwith  v.  Catchpole,  Cald.  291 
Beckwith  v.  Philby,  6  B.  &  C.  634 
9  D.  &  R.  487  ;  Hobbs  v.  Brands- 


with,  3  Camp.  421  ;  Davis  v.  Rus- 
sell, 2  M.  &  P.  590,  5  Bing.  364  ; 
Cowles  V,  Dunbar,  2  Car.  &  F.  565, 
M.  &  M.  87 ;  Nicholson  V.  Hardwick, 
5  C.  &  P.  495,  1  Ch.  C.  L.  22  ;  see 
as  to  what  is  a  reasonable  cause  for 
giving  a  person  into  charge  on  sus- 
picion of  stealing.  Masters  v.  Scully, 
1  F.  &  F.  409  J  Osborne  v,  Veitch, 
ib.  817. 

(0  Beckwith  v,  Philby,  6  B.  &  C. 
635. 

\m)  Wright  «.  Court,  6  D.  &  R. 
623  ;  4  B.  &  C.  596. 
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cmnstances),  doubtM  whether  a  felony  had  been  committed, 
and  that  there  was  no  reason  for  suspecting  the  person  charged, 
the  arrest  was  held  unjustifiable  (n).  He  may  also  interfere, 
and  arrest,  to  prevent  a  breach  of  the  peace  committed,  or  at- 
tempted to  be  committed,  in  his  own  view  (o).  But  a  warrant 
is  necessary  to  entitle  him  to  interfere  after  the  affray  is  over  (p) ; 
and  he  is  not  justified  in  taking  a  person  into  custody  for  a  mere 
assault,  unless  he  is  present  at  the  time  (q).  He  may  arrest  and 
take  before  a  J.  P.  any  person  who  obstructs  him  in  the  dis- 
chaige  of  his  duty  (r).  And  during  an  affray,  the  constable 
may  not  merely  on  his  own  view,  but  on  the  information  and 
complaint  of  another,  arrest  the  offender  («).  If  an  offence  is 
conunitted  in  a  constable's  presence,  he  may  take  the  offender 
before  a  magistrate  to  give  bail  (t).  The  recent  case  of  R  v. 
Light  (v)  illustrates  the  powers  and  duties  of  constables  with 
reference  to  apprehending  parties  who  have  committed  or  are 
about  to  commit  an  assault ;  that  case  decides  that  the  arrest 
is  justifiable  if  there  be  impending  danger  to  another,  and  the 
constable  acts  under  that  impression  horn  what  he  has  himself 
seen  and  heard.  It  is  obviously  his  duty  to  interfere  to  restrain 
a  course  of  conduct  which  may  probably  terminate  in  the  actual 
commission  of  a  felony.  In  this  case  the  constable  had  arrested 
the  prisoner  after  he  left  his  house,  having  seen  him  through 
a  window  threaten  the  life  of  his  wife,  and  having  heard  him 
use  threatening  language  to  her. 
If  the  taking  into  custody  by  a  policeman  be  unlawful,  and 


(«)  Hogg  V.  Ward,  27  L.  J.  Ex. 
443. 

(o)  R.  V.  Brown,  Car.  &  M.  318  ; 
Dereoourt  v.  Corbishley,  24  L.  J. 
813,  Q.  B.  ;  5  E.  &  B.  188,  3  Com- 
mon Law  Reports,  England,  1359  ; 
1  Hale  P.  C.  463  ;  Coke  «.  Nether- 
oote,  6  C.  &  P.  741  ;  R  v.  Cmran, 
1  Moo.  C.C.  R.  132  ;  Fox  v.  Gaunt, 
3  B.  &  Ad.  798  ;  R.  v.  Bright,  4  C. 
k  P.  887, 1  Ru88.  295 ;  see  edso  Price 
V.  Seely,  10  CL  &  Fin.  28. 

(p)  Baynea  v,  Rewster,  2  Q.B.385. 

{q)  Coupey  v,  Henley.  2  Esp.  640. 

(r)  Levy  v.    EdwaitU,    1   Car.  & 


P.  40,  1  Sand.  77 ;  1  Taunt.  146, 
2  Hale,  88. 

(«)  1  Ru88.  274  ;  Tmiothy  v.  Simp- 
son, 1  C.  M.  &  R.  762. 

{t)  Derecourt  v,  Corbishley,  24  L. 
J.  313,  Q.  B.;  5  E.  &  B.  188  ;  3 
C.  L.  R  1359,  Eng.  But  when  an 
assault  was  committed  on  a  constable 
who  did  not  then  arrest  the  party, 
but  did  so  two  hours  afterwards,  it 
was  held  such  arrest  was  unlawful, 
there  being  no  continued  pursuit,  R. 
V.  Walker,  1  Dear,  C.  C.  R.  858  ;  6 
Cox,  C.  C.  371  ;  R  v,  Gardiner,  1 
Moo.  C  C.  390. 
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other  constables  detain  the  accused,  all  will  be  guilty  of  a  false 
imprisonment  (w).  Constables  are  protected  by  a  statutable 
provision  (x)  when  acting  under  a  warrant  issued  by  a  J.P.  (y) 

Arrest  by  private  persons  without  toarrant.]  The  rule  of  our 
law  is,  that  all  who  are  present  when  a  felony  is  committed  or 
attempted  to  be  committed,  or  a  dangerous  wound  is  given,  are 
bound  to  arrest  the  oflfender  on  pain  of  fine  and  imprisonment 
for  their  neglect,  unless  they  be  under  age  at  the  time  (2).  They 
are  also  bound  to  arrest  one  who  has  committed  a  felony,  though 
the  persons  arresting  were  not  present  when  the  felony  was  com- 
mitted, as  also  to  arrest  one  whom  they  reasonably  suspect  of 
having  committed  a  felony  which  has  in  fact  been  committed  (a). 
A  person  who  had  immediately  before  witnessed  an  afi&ay  has  a 
right  to  give  a  person  engaged  in  it  in  charge  to  a  constable, 
whilst  there  is  reasonable  apprehension  of  its  continuance  (b). 
In  short,  it  is  the  right  of  a  private  person  to  do  anything  to 
prevent  the  perpetration  of  a  felony  (c).  But  a  private  person 
is  not  justified  in  arresting  and  giving  in  charge  of  a  policeman 
without  a  warrant,  a  party  who  has  been  engaged  in  an  affray, 
unless  the  affray  is  still  continuing,  or  there  is  reasonable  ground 
for  apprehending  that  he  intends  to  renew  it  (rf).  In  Beckwith 
V,  Philby  («)  Lord  Tenterden,  C.J.  said,  "  There  is  this  dis- 
tinction between  a  private  individual  and  a  constable :  in  order 
to  justify  the  former  in  causing  the  imprisonment  of  a  person,  he 
must  not  only  make  out  a  reasonable  ground  of  suspicion,  but 


(t;)  27  L.  J.  M.  C.  1 ;  30  L.  T.  107. 

(w)  Griffin  V,  Coleman,  4  H.  &  N. 
265,  under  14  &  15  Vic.  c.  92,  as.  8 
&  5,  constables  may  apprehend  per- 
sons without  a  warrant  in  certain 
cases. 

(x)  48  Geo.  ni.  c.  143,  Ir.,  which 
is  the  same  as  the  24  Geo.  II.  c.  44, 
Eng. 

(y)  See  the  biw  and  cases  com- 
mented on  under  these  statutes  in 
Selw.  N.  P.  p.  931,  12  ed. 

(z)  2  Hawk,  P.  C.  c.  12,  s.  1  ;  R. 
r.  Hunt,  1  Ry.  &  M.  C.  C.  93  ;  R. 
V.  Howarth.  id.  207.  1  Ch.  C.  L.  16, 
2  Hale,  76,  77,  82.  To  support  an 
indictment  against  a  person  for  re- 


fusing to  aid  a  constable  in  ^^ueDing 
a  riot,  see  R.  v.  Brown,  Car.  &.  M. 
314. 

(a)  1  Ch.  C.  L.  15  ;  2  Sdw.  N.  P. 
910. 

(6)  Timothy  v.  Simpson,  1  C.  M. 
k  R.  761. 

(c)  Handcock  v.  Baker,  2  B.  &  P. 
260  ;  R.  V.  Pinney,  5  C.  &  P.  254. 

(d)  Price  tr.  Seely,  10  Ci.  k  ¥m. 
28  ;  see  Simmons  v.  Milligan,  2  C. 
B.  524 ;  Adams  v.  Moore,  2  Selw.  N. 
P.  934  ;  Allen  v.  Wright,  8  C.  &  P. 
522  ;  Dean  v.  Learmouth,  2  Jur.  808 ; 
Samuel  v.  Payne,  1  DougL  859. 

(e)  6  B.  &  C.  685. 
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he  must  pioye  that  a  felony  has  actually  been  committed,  where- 
as a  constable  having  leasonable  ground  to  suspect  that  a  felony 
bag  been  committed,  is  authorised  to  detain  the  party  until 
inqniiy  can  be  made  by  the  proper  authorities. 

Ciinnot  arred  after  a  misdemeanor  has  been  committed,]  In 
eases  of  misdemeanor,  it  seems  settled  that  there  is  no  power  to 
anest  a  person  on  suspicion  of  having  committed  an  oifcnce  of 
that  nature,  after  it  has  been  committed ;  and  it  has  been  held 
that  there  is  no  distinction  in  this  respect  between  one  case  of 
misdemeanor  and  another,  as  for  instance,  between  breaches  of 
the  peace  and  obtaining  goods  by  false  pretences;  and  Lord 
Tenterden,  C.  J^  was  of  opinion  that  *'  in  cases  of  misdemeanor, 
it  is  much  better  that  the  parties  should  apply  to  a  justice  of  the 
peace  for  a  warranty  than  take  the  law  into  their  own  hands,  as 
they  are  too  apt  to  do"  (/). 

Swnmofy  power  of  arrest,]  By  the  14  &  15  Vic.  c.  19,  any 
person  may  apprehend  a  party  found  committing  any  offence 
against  the  provisions  of  that  statute,  and  convey  him  before  a 
justice  (g) ;  and  any  person  may  arrest  persons  committing  any 
indictable  offence  in  the  night,  and  convey  them  before  a  jus- 
tice (A).  So  also  any  person  found  committing  any  offence 
punishable  either  upon  indictment  or  upon  summary  conviction 
under  the  24  &  25  Vic.  c.  96  (t),  except  only  the  offence  of 
angling  in  the  day  time,  may  be  immediately  apprehended  with- 
out a  warrant  by  any  person^  and  forthwith  taken,  together  with 
such  property,  if  any,  before  some  neighbouring  justice  of  the 
peace  to  be  dealt  with  according  to  law.  And  any  person  to 
whom  any  property  shall  be  offered  to  be  sold,  pawned,  or 
delivered,  if  he  shall  have  reasonable  cause  to  suspect  that  any 
such  offence  has  been  committed  on  or  with  respect  to  such 
property,  is  by  the  same  statute  authorized  and  required  to  appre- 
hend and  take  before  a  J.P.  the  party  offering  the  siime.  It  will 
he  seen  horn  the  wording  of  this  section  that  no  person,  not  even 
a  peace  officer,  can  arrest  a  person  suspected  of  having  property 
obtained  hj  false  pretences^  but  only  the  person  who  is  suspected 

(/)  Fox V. 0«imt, 3  B.&  AdoL  798.         (A)  s.  11. 
is)  B.  10.  (i )  See  s.  103. 
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to  have  stolen  property  in  his  possession  (y).  A  private  person 
may  also  under  14  &  15  Vic.  c.  92,  s.  14,  assist  a  constable  to 
apprehend  a  person  offending  against  the  enactments  therein 
contained,  relating  to  road  offences. 

Arrest  of  vagrants,']  By  the  10  &  11  Vic,  c.  84,  s.  4  (1c\  it  is 
enacted  that  it  shall  be  lawful  for  any  person  whatsoever  to 
apprehend  any  person  whom  he  shall  find  offending  against  this 
act,  and  take  such  offender  before  any  justice,  to  be  dealt  with 
as  therein  provided,  or  to  deliver  him  to  any  constable  or  other 
pefice  officer  of  the  county  or  place  wherein  he  shall  have  been 
apprehended,  to  be  so  taken  as  aforesaid  (l). 

Works  of  art]  Any  person  found  committing  any  offence 
against  the  8  &  9  Vic,  c  44,  (an  act  for  the  protection  of  works 
of  art,  &c.,)  may  be  immediately  apprehended,  without  a  warranty 
by  any  other  person,  and  forthwith  taken  before  some  neighbour- 
ing justice  to  be  dealt  with  according  to  law. 

Notice  of  arresting,]  Before  the  person  makes  the  arrest,  he 
should  notify  to  the  party  the  cause  for  which  he  arrests,  and 
require  him  to  submit ;  that  is  not  necessary,  however,  when 
the  party  is  in  actual  commission  of  an  offence,  or  where  fresh 
pursuit  is  made  after  a  party,  who,  being  disturbed,  makes  his 
escape  (m).  A  private  person  may  of  his  own  authority,  after 
notification  of  his  purpose,  and  demand  of  admittance  duly  made, 
when  he  cannot  otherwise  obtain  admittance,  break  open  an 
outer  door  or  window  of  a  dwelling  house,  to  apprehend  one  who 
has  inflicted  a  dangerous  wound  or  committed  a  felony  (w).     So 


(i)  See  24  &  25  Vic.  c.  96,  8. 
103,  and  the  CriminAl  Law  Acts  by 
Greaves,  146. 

{k)  An  Act  to  make  provision  for 
the  punishment  of  vagrants  and  per- 
sons offending  against  the  laws  in 
force  for  the  relief  of  the  destitute 
poor  in  Ireland. 

(I)  For  the  Vagrant  Acts,  see  6 
Anne.  c.  11,  as  amended  by  stat  9 
(too.  II,  c  6  ;  see  also  50  Geo.  III.  o. 
102,  s.  7.  The  statutes  6  Anne  and 
9  Geo.  II.  c.  6,  apply  to  the  several 
counties  of  Ireland  and  to  the  county 
and  city  of  Dublin  alone,  and  they 


apply  to  women  as  well  as  men ;  tee 
Jebb,  C.  &  P.  C.  289  ;  ft.  v.  Adams, 
1  C.  &  D.  C.  C.  140  ;  R.  v.  Egan. 
ib.  339  ;  Lef.  Grim.  Anal.  254,  1  N. 
&  W.  J.  P.  120.  Prostitutes  are  not 
vagrants  merely  because  they  are 
prostitutes,  B.  v.  Egan,  sup.  ;  see 
Gorooran  &  Wife  v,  Corcoran,  3  Ir. 
J.  N.  S.  82.  To  call  a  person  a  va- 
gabond ia  not  actionable  without 
special  damage,  ib. 

(m)  R  V.  Howarth,  1  By.  &  Moo. 
C.  C.  207,  1  Rep.  623  ;  ante,  p.  42. 

(n)  5  C.  93 ;  Fost  820. 
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the  dwelling-house  of  a  third  person,  provided  the  oflfender  be 
therein  (o).  Suspicion  of  felony  will  not  justify  a  breaking  by 
a  private  person  (jt>). 

Arrfst  by  hue  and  cry,'\  The  fourth  mode  of  making  an  arrest 
is  by  Hue  and  Cry.  Such  was  the  name  given  to  the  common 
law  mode  of  pursuing  with  hom  and  voice,  persons  suspected  of 
felony,  or  of  having  inflicted  a  wound  from  which  death  was 
likely  to  ensue.  And  this  power  of  arresting  without  warrant 
was  confirmed  by  several  ancient  statutes  {q).  Hue  and  Cry 
may  be  raised  either  by  precept  of  J.P.'s  officers,  or  by  any 
private  person  that  is  robbed  or  knows  of  a  felony ;  for  though 
it  is  prudent  to  have  a  warrant  of  a  J.P.  where  time  will  permit, 
yet  it  is  not  necessary  nor  right,  if  the  felon  be  likely  to  escape 
before  the  warrant  can  be  obtained.  When,  therefore,  any 
felony  is  committed,  or  any  person  is  grievously  or  dangerously 
wounded,  or  assaulted  and  offered  to  be  robbed,  either  the  party 
grieved,  or  any  other  may  resort  to  the  constable  of  the  vill  or 
next  town,  and  give  him  such  reasonable  assurance  thereof  as 
the  nature  of  the  case  will  bear,  telling  him  the  name  of  the 
offender,  if  he  knows  it;  or,  if  not,  describing  his  person  or 
clothes,  or  such  circumstances  as  may  conduce  to  his  discovery  ; 
or  if  the  thing  be  done  in  the  night ;  or  if  he  knows  more  of 
those  circumstances,  he  must  mention  the  number  of  the  persons^ 
or  the  way  they  took  ;  and  thereupon  the  constable  is  immedi- 
ately, whether  it  be  night  or  day,  bound  to  search  his  own  town 
for  the  offender,  and  raise  all  the  neighbouring  vills,  who  are 
bound  in  like  manner  to  search  for  the  offender  and  make  pur- 
suit with  horse  and  foot.  In  the  prosecution  of  such  Hue  and 
Cry,  the  constable  and  his  attendants  have  the  same  powers, 
protection,  and  indemnification,  as  if  acting  under  the  warrant  of 
a  J.  P.,  and  are  only  answerable  for  the  regularity  of  their  own 
conduct  when  pursuing  upon  Hue  and  Cry. 

Mode  of  proceeding  after  arrest]     Having  now  reviewed  the 
four  modesby  which  an  arrest  may  be  made,  the  question  arising 

(0)  1  Rep.  681.  C.C.  2,  4  ;  10  H.  7,  c.  11,  Ir.  10  & 

(p)  4  Bl.  Com.  293.  11,  Ch.  1,  c.  13,  Ir.  ;  27  Eliz.  c.  18, 

iq)  3  E.  1,  c.  9,  13  E.  1,  stat.  1,      Eng. 
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on  the  arrest  itself  will  next  be  considered.  When  the  arrest 
is  merely  on  suspicion,  the  prisoner  is  not  to  be  handcnffed, 
unless  it  be  necessary  to  prevent  his  escape ;  and  he  should  not 
be  subjected  to  any  unnecessary  restraint 

Threat  or  indticement.]  After  the  arrest,  no  officer,  constable, 
or  other  person  should  offer  to  the  party  arrested  any  induce- 
ment by  threat,  promise,  or  otherwise  to  make  any  disclosure. 
Constables  cannot  be  too  cautious  in  abstaining  &om  interrogat- 
ing prisoners  in  their  custody.  Doherty,  C.J.  expressed  his 
unqualified  disapprobation  of  the  practice  of  persons,  without 
any  lawful  authority,  interrogating  prisoners  on  the  subject  of 
their  charge,  and  declared  he  would  not  permit  admissions  so 
obtained  from  prisoners  to  be  given  in  evidence  against  them  (r). 
And  it  has  been  held  by  Lefroy,  C.  J.  that  answers  given  to  a 
constable  upon  questions  put  by  him,  though  he  had  given  the 
prisoner  a  previous  caution,  are  inadmissible  in  evidence  («). 
The  practice  of  questioning  prisoners  by  police  officers  is  entirely 
opposed  to  the  spirit  of  our  law,  for  by  the  law  of  this  countiy 
no  person  ought  to  be  made  to  criminate  himself;  if  there  is 
evidence  of  an  offence,  a  police  officer  is  justified,  after  a  proper 
caution,  in  putting  to  a  suspected  person  interrogatories,  with  a 
view  to  ascertaining  whether  or  not  there  are  fair  and  reasonable 
grounds  for  apprehending  him;  even  this  course  should  be  very 
sparingly  resorted  to  (t).  But  a  constable  ought  not  to  caution 
a  prisoner  not  to  say  anything,  but  if  the  prisoner  does  say  some- 
thiiig,  it  is  the  duty  of  the  constable  to  hear  what  it  is  he  has  to 
say  (u). 

Constable  sliovM  not  question  his  prisoner^]  It  may  her©  be 
further  mentioned,  that  the  right  of  searching  persons  in  custody 
must  depend  on  the  circumstances  of  each  particular  case ;  and 
the  mere  fact  of  a  person  being  drank  and  disorderly  will  not 
justify  a  police  officer  searching  his  person,  although  the  officer 
may  have  received  general  orders  to  search  all  persons  in  custody : 
but  any  person,  whatever  may  be  the  nature  of  the  charge^  may 

(r)  R.  V.  Hughes,  1  C.  &  Dix,  C.C.  (0  R.  v.  Benimjin,  6  Cox,  C.  C. 

16.  889. 

(»)  R.  V.  Grey,  Trim,  Sum.  Abb.  (u)  R.  v.  Keir,  8  C.  &  P.  17«. 
1855. 
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80  conduct  himselfi  by  reason  of  violence  of  language,  or  conduct, 
that  it  may  be  prudent  and  right  to  search  him,  as  well  for  his 
own  protection  as  to  prevent  a  breach  of  the  peace  (v).  The 
same  rule  applies  to  handcuffing  persons  in  custody,  and  the 
right  must  depend  on  the  circumstance  of  each  particular  case, 
as  for  instance,  the  nature  of  the  charge  and  the  conduct  and 
temper  of  the  person  in  custody  (w).  A  constable  cannot  justify 
handcuffing  a  prisoner  imless  he  has  attempted  to  escape,  or 
unless  it  be  necessary  in  order  to  prevent  his  doing  so  (x).  A 
constable  who  apprehends  a  prisoner  has  no  right  to  take  away 
from  him  any  money  which  he  has  about  him,  unless  it  is  in 
some  way  connected  with  the  ofifence  with  which  he  is  charged  (y). 
Duijf  of  magistrcUe  on  arrest,']  If,  therefore,  a  prisoner  has 
been  deprived  of  his  property  on  his  apprehension,  it  will  be 
well  for  him  or  his  professional  adviser  to  apply  to  the  magis- 
trate to  order  its  restoration.  In  such  case  the  justices  will 
consider  whether  or  not  there  is  any  connexion  between  the 
subject  matter  of  the  charge  and  the  property  sought  to  be 
returned,  or  whether  or  not  the  property  is  the  produce  of  crimes 
which  may  form  the  subject  of  inquiry.  K  it  appear  not  to  be, 
they  will  act  wisely  in  ordering  it  to  be  restored,  provided  that 
it  be  in  itself  of  a  harmless  nature.  It  will  probably,  however, 
be  urged  against  such  a  course,  that  if  it  be  right  that  the 
prisoner  should  have  back  his  property,  the  chairman  or  judge 
at  his  trial  can  then  make  an  order  for  the  purpose  ;  but  when 
it  is  remembered  that  the  re-delivery  at  the  time  of  trial  may  be 
too  late  to  enable  the  accused  to  avail  himself  of  it  for  the  pur- 
poses of  his  defence,  the  justice  of  at  once  making  an  order  for 
the  restoration  is  strikingly  apparent.  Should  the  justices 
hesitate  to  make  such  an  order  upon  any  doubt  as  to  their 
powers,  it  may  be  answered  that  the  same  powers  possessed  by 
the  judge  at  the  trial,  which  are  constantly  exercised  by  them, 
are  possessed  in  equal  fullness  by  the  committing  magistrates  (z). 


188 ;  see  R.  V.  Jones,  6  id.  343  ;  K. 
V,  Frost,  9  id.  131  ;  R.  r.  Kinsey,  7 
id.  447  ;  R.  v.  Bamett,  8  id.  600  ; 
R.  V.  Bur^,  7  id.  488  ;  R.  v.  Roo- 
ney,  id.  515. 

{z)  See  Saunders'  Prac.  Mag.  189. 


(v)  Ldgfa  V.  Cole,  6  Cox,  C.C.  329. 

(w)  lb. 

(x)  Wright  V.  Court,  4  B.  &  C. 
596 ;  Broa^ton  V.  Jackson,  18  Q.  B. 
378. 

(y)  R.  V.  CyDonnell,  7  C.  &  P. 
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Escape,]  Whenever  an  officer  having  a  party  lawfully  in  his 
custody  voluntarily  permits  him  to  escape,  the  officer  is  involved 
in  the  legal  guilt  of  the  crime  charged;  and  where  he  negligently 
permits  the  escape,  he  is  guilty  of  a  misdemeanor  (zz). 


CHAPTEE  VI. 


SEARCH      WARRANT. 

If  any  credible  witness  proves  upon  oath  before  a  J.P.  that  he 
has  reasonable  cause  to  suspect,  and  states  such  facts  to  the 
magistrate  as  go  to  prove  that  any  property  of  his  has  been 
taken  or  stolen,  for  the  taking  of  which  a  person  may  be  indicted 
or  punished  on  summary  conviction,  and  that  the  property  is  in 
the  dwelling-house  or  other  place,  the  justice  may  grant  a  war- 
rant to  search  for  it  (a),  and  should  do  so  if  reasonable  and 
probable  ground  for  such  suspicion  be  laid  before  him.  It  is  to 
be  observed  that  a  positive  oath  is  not  required  to  justify  a 
magistrate  in  granting  this  warrant  (6). 

The  magistrate  has  power  to  authorize  the  seizure  of  property 
only  where  there  is  information  on  oath  and  reasonable  ground 
to  suspect  that  it  has  been  stolen,  or  some  offence  imder  the 
provisions  of  the  24  &  25  Vic.  c.  96  (c),  committed  on  or  with 
respect  to  it ;  and  in  no  other  instance,  unless  it  comes  within 
the  provisions  of  some  special  statutes  which  authorize  the 
granting  of  the  warrant. 


{a)  Hawk.  c.  19,  s.  40,  see  as  to 
what  is  a  voluntafy  escape,  id.  s. 
10,  1  Ch.  C.  L.  69  ;  DickiMon  v. 
Browne,  Peake's  N.  P.  C.  234  ;  Dalt. 
J.  c.  150  ;  suffering  a  prisoner  to  kill 
himself  is  a  negligent  escape,  id.  An 
escape  is  a  common  law  offence ;  a 
voluntary  escape  permitted  by  con- 
stable or  private  person  is  either  a 
felony  or  a  misdemeanor,  and  the 
punidiment  the  same  as  the  punish- 
ment for  the  offence  of  which  the 
prisoner  was  guilty.  A  negligent 
escape  permitted  by  a  constable  or 
private  person  is  a  misdemeanor  only ; 


see  Lefiroy,  C.  L.  98  ;  see  as  to  re- 
taking after  an  escape,  ante,  p.  48. 

(a)  24  &  25  Vic.  c.  96,  s.  108. 

(6)  Else  V.  Smith,  1  D  &  B.  97. 

(c)  Granting  seach  warrant  for 
stolen  yam,  3  &  4  Vic.  c  91  ;  5  fr  6 
Vic.  c.  68  ;  or  for  searching  houses 
in  which  explosive  subetanoee  are  sup- 
posed to  be  made  for  the  purpose  of 
committing  felonies,  see  24  &  25  Vic 
c.  100,  s.  (^5.  SSearch  wazrants  for 
paper  or  implements  annoyed  in 
any  forge^,  see  24  &  25  Vic.  c.  98, 
sec.  46.  Search  in  coinage  ofienoes, 
see  24  &  25  Vic.  c.  99,  s.  27. 
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Form  of  informaHon,]  The  form  of  the  iiiformation  is  the 
same  as  other  informations  (cQ,  and  the  justice  should  follow  the 
directions  given  in  the  schedule  to  14  &  15  Vic.  c.  93,  for  taking 
informations  in  all  criminal  cases. 

Form  of  warrant,']  The  form  of  the  warrant  is  to  be  found 
in  the  schedule  to  the  stat.  14  &  15  Vic.  c.  93  {e).  The  warrant 
should  specify  the  place  to  be  searched.  It  will  be  seen,  on 
reference  to  the  form,  that  the  search  is  to  be  made  in  the  day 
time  ;  this  should  not  be  departed  from  unless  upon  very  sutti- 
cient  grounds,  such  as  the  likelihood  of  the  goods  being  gone 
before  morning  (/). 

To  whom  directed^  and  mode  of  execution,]  The  warrant  should 
be  directed  to  the  Sub-inspector  or  Head  Constable  of  Con- 
stabulary, as  directed  by  14  &  15  Vic  c.  93,  s.  25,  and  it  is 
advised  that  the  party  complaining  should  be  present  at  the 
search,  because  he  knows  his  goods  {g).  The  officer  must 
strictly  observe  the  direction  of  the  warrant.  Thus,  where  a  con- 
stable who  had  a  warrant  to  search  for  specific  articles  that  had 
been  stolen,  found  and  took  away  those  and  certain  others,  sup- 
posed to  have  been  stolen,  but  which  were  not  also  mentioned  in 
the  warrant,  it  was  held  that  the  constable  was  a  trespasser  (A). 
If  admission  be  refused,  the  officer,  after  the  usual  demand  and 
notification  of  his  business,  may  break  open  the  outer  door  of 
the  house,  and  he  may  also  break  open  boxes  after  the  keys 
have  been  demanded  (t).  The  provisions  of  the  14  &  15  Vic. 
c.  93,  point  out  the  limit  within  which  this  warrant  may  be  exe- 
cuted, together  with  the  mode  of  certifying  it  for  execution  in 
another  district  or  country  (j). 

Goods  and  party  to  he  brought  before  J, P.]  The  goods,  and 
the  person  in  whose  possession  they  are  found,  are  forthwith  to 


(d)  See  form  A,  schedule  to  14  &  15 
Vic.  c.  93. 

{€)  See  form  £e. 

if)  2  Hale,  150  ;  6  Burn,  482 ; 
1  Ch.  C.L.  65  ;  3  Dick,  J.  605.  Jub- 
tioes  are  not  bound  to  follow  the 
forms  in  the  schedule  to  14  &  15  Vic. 
c.  93,  provided  the  form  they  use  be 
sufficient  in  substance  and  effect.  See 
B.  36. 


(g)  2  Hale,  160. 

{h)  Crozier  v.  Cundy,  9  D.  &  R. 
224 ;  Price  v.  Messenger,  2  B.  &  P. 
158  ;  3  Esp.  96. 

(t)  Ratcliffe  v.  Burton,  3  Bos.  &  P. 
228  ;  Cooper  v.  Booth,  3  Esp.  135  ; 
2  Bos.  &  P.  160,  1  Tr.  535,  1  Ch. 
C.  L.  57,  66. 

{j)  See  s.  26. 

3*» 
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be  brought  by  the  person  who  executes  the  warrant  before  the 
justice  who  signed  it,  or  some  one  in  the  neighbourhood.  The  con- 
stable should  bring  the  prisoner  before  the  nearest  magistrate,  so 
that  the  prisoner  should  not  be  put  to  unnecessary  inconvenience. 

Crooda^  how  to  he  disposed  of."]  If^  on  bringing  them  before  the 
justice,  it  appears  that  the  goods  were  not  stolen,  they  are  to  be 
restored  to  the  possessor.  If  it  appears  they  were  stolen,  they 
are  not  to  be  delivered  to  the  proprietor,  but  deposited  with  the 
constable  in  order  to  be  produced  at  the  trial  (Z).  K  the  property 
is  of  such  a  nature  that  it  cannot  be  committed  to  the  custody 
of  the  officer,  as  a  horse  or  other  animal  requiring  sustenance,  it 
is  usually  sent  to  livery,  or,  upon  satisfactory  proof  of  ownership, 
the  J.  P.  frequently  delivers  the  animal  to  the  party  whose  pro- 
perty it  appears  to  be,  on  his  giving  sufficient  security  for  its 
forthcoming.  In  this  case  the  magistrate  acts,  to  a  certain 
extent,  upon  his  own  responsibility,  and  should  therefore  take 
care  that  the  security  be  sufficient ;  and  where  the  question  of 
ownership  appears  doubtful,  or  is  disputed,  he  will  always  act 
more  safely  in  not  taking  upon  himself  to  decide  it  {m). 

Party ^  how  to  he  dealt  tdth.]  K  the  goods  were  not  stolen  by 
the  party  arrested,  but  by  another  that  sold  and  dehvered  them 
to  him,  and  if  it  appear  that  he  was  ignorant  that  they  were 
stolen,  he  may  be  discharged  as  an  offender,  and  bound  over  to 
give  evidence  as  a  witness  against  the  j)erson  that  sold  them  (n). 
As  a  general  principle,  when  a  man  in  whose  possession  stolen 
property  is  found  gives  a  reasonable  account  of  how  he  came  by 
it,  as  by  telling  the  name  of  the  person  from  whom  he  received 
it,  and  who  is  known  to  be  the  real  person,  it  is  incumbent  on 
the  prosecutor  to  show  that  the  account  is  false ;  but  if  the 
account  given  by  the  prisoner  is  unreasonable  or  improbable  on 
the  face  of  it^  the  onus  of  proving  its  truth  lies  on  him  (o).     In 

(0  2  Hale,  151  ;  1  N.W.J.P.  260.  conferred  upon  him  in  this  respect, 

(m)  lb.     An  oversight  has  been  and  must  act  altogether  upon  hii 

committed  by  the  legulature  in  re-  own    judgment  and  responmbility. 

pealing  the  provisions  contained  in  Sections  2,  3,  4,  &  5  of  14  &  15  Vic 

the  Summary  Jurisdiction  Act,  14  &  c  92,  are  repealed  by  24  k  25  Vic. 

15  Vic.  c.  92,  s.  4,  for  the  restitution  c  95. 

or  disposal  of  the  stolen   property  (n)  2  Hale,  152. 

mentioned  in  that  section.     A  ma-  (o)  R.  v.  Crowhurst,  1  Car.  k  K. 

gistrate  has  now  no  express  power  370  ;  K.  v.  Hughes,  1  Coz,  C.C.  176. 
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R  V.  Smith  (/)),  Lord  Denman  lias  laid  down  his  view  of  the 
duties  of  justices  in  such  a  case — "  If  a  person  in  whose  posses- 
sion stolen  property  is  found  gives  a  reasonable  account  of  how 
he  came  by  it,  and  refer  to  some  known  person  as  the  person 
from  whom  he  received  it,  the  magistrate  should  send  for  that 
person  and  examine  him,  as  it  may  be  that  his  statement  may 
entirely  exonerate  the  accused  person,  and  put  an  end  to  the 
charge.''  But  if  the  prisoner  himself  has  given  various  accounts 
of  how  he  came  possessed  of  the  property  (q),  or  if  circumstances 
exist  in  the  case  which  render  the  account  unreasonable,  or  its 
truth  improbable,  the  burden  of  producing  the  party  referred  to 
is  cast  upon  the  accused  (r).  If  also  it  appear  that  the  accused 
knew  the  property  to  be  stolen,  then  he  should  be  either  com- 
mitted for  a  felony,  if  the  original  offence  of  stealing  or  taking 
such  goods  appears  to  have  been  a  felony,  or  bound  over  to 
answer  the  charge,  if  the  case  should  so  require  ;  and  so  if  the 
original  offence  were  a  misdemeanor.  This  will  depend  on  the 
nature  of  the  offence,  and  the  statute  under  which  the  taking  is 
made  punishable.  Any  person  receiving  any  property  knowing 
the  same  to  be  stolen,  for  the  taking  of  which  any  person  is 
punishable  on  summary  conviction  under  the  24  &  25  Vic.  c. 
96,  ia  subject  to  the  same  punishment  as  the  person  guilty  of 
the  stealing  is  liable  to  («). 

Dublin  Police  Acts,]  The  Dublin  Police  Acts  contain  special 
provisions  as  ta  the  granting  of  search  warrants  on  stolen  goods 
in  Dublin,  and  the  disposal  and  sale  of  them  (t). 

Search  warrwnJtfor  illicit  spirits.]  By  17  &  18  Vic.  c.  89,  s. 
2,  any  justice  of  the  peace,  whether  in  or  out  of  petty  sessions, 
upon  being  satisfied  with  the  personal  examination  on  oath  of  a 
credible  witness  that  there  is  reasonable  ground  for  suspecting 
that  spirits  are  sold,  or  kept  for  sale,  in  any  unlicensed  house 
within  the  county,  may  grant  a  warrant  under  his  hand  to  any 
sub-inspector,  head,  or  other  constable  of  constabulary,  with  his 
assistants  respectively,  to  enter  such  house  or  place  at  all  times 

(p)  2  Car.k  K.  207.  (i)  24  &  25  Vic.  c  96,  a.  97. 

iq)  R.  V,  Dibley,  2  Car.  k  K.  818.  (t)  See  6  Vic.  8688.2,  c.24,  ss.  64-58. 

(r)  R.  V.  Hamxer,  2  Cox,  C.C.  487. 
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to  search  for  spirits,  and  this  warrant  is  to  continue  in  force  for 
one  month  from  its  date. 

Searching  gaol,  <kc,  for  spirits^  Any  J.  P.  upon  information 
on  oath  that  any  spirits  are  kept  and  disposed  of  in  any  gaol, 
prison,  or  house  of  correction,  may  enter  and  search  or  empower 
by  warrant  any  constable  to  enter  and  search ;  and  in  case  any 
spirits  are  found  therein  [except  such  as  are  directed  to  be  used 
medicinally],  such  officer  shall  seize  such  spirits  and  cause  same 
to  be  forthwith  destroyed  (u). 


CHAPTEK  VII. 

RIOT  AND   UNLAWFUL  ASSEMBLIES. 

It  is  intended  in  this  chapter  to  explain  the  duties  of  magistrates 
in  endeavouring  to  suppress  riots,  routs,  and  unlawful  assemblies 
by  those  means  which  the  law  has  placed  at  their  disposal.  In 
furtherance  of  this  object  it  will  be  well  briefly  to  define  these 
several  offences,  and  how  they  are  distinguished  from  each  other 
as  well  as  from  sudden  assaults  and  afiBrays  (a). 

Riot  defined.']  A  riot  is  a  tumultuous  disturbance  of  the  peace, 
by  three  persons  or  more  assembled  together  of  their  own  autho- 
rity, with  an  intent  mutually  to  assist  one  another  against  any 
one  who  shall  oppose  them,  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  actually  executing  the  same 
in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful  (6). 
The  enterprise  must  be  of  a  private  (or  perhaps,  rather,  a  local) 
character;  because  if  it  be  of  a  general  and  public  nature,  as  the 
reform  of  religion,  the  subversion  of  the  government,  or  the  like, 
it  savours  of  high  treason  (c).     If  a  number  of  men  assemble 

(tt)  23  &  24  Vic.  c.  114,  8. 196.  (ft)  1  Hawk.  c.  65.  8.  1  ;  aee  R.  r. 

(o)  The  law  on  thi8  8ubject  will  be  Forbes,  1  Cr.  and  Dix,  c.c.  157. 
found  fully  treated  in  2  Hayes,  C.L.  (r)  9  C.  &  P.  94,  n.  per  Aldereon. 

781  ;   1  N.  &  W.  J.  P.  122  ;   4  Bl.  B.  2. 
Com.  by  Stephens,  314,  et  seq. 
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with  aims,  to  the  terror  of  the  people,  though  no  act  is  done,  it 
is  a  riot  (d).  So  if  persons  endeavour  to  effect  any  object  by 
tumult  and  disorder,  they  are  guilty  of  a  riot,  and  it  is  not  neces- 
sary, in  order  to  constitute  this  offence,  that  actual  violence  shall 
have  been  committed  (e).  Such  also  is  the  meaning  of  the  word 
in  the  Riot  Acts  (/).  In  every  riot  there  must  be  circumstances 
tending  to  excite  terror,  as  the  show  of  arms,  threatening  speeches, 
turbulent  gestures,  or  the  like  (^).  If  a  number  of  persons  should 
be  assembled  on  a  lawful  occasion,  as  at  a  fair,  market,  or  funeral, 
and  suddenly  quarrel,  it  is  an  affray  and  not  a  riot,  not  being 
premeditated ;  yet  if,  on  a  sudden  proposal  made  and  agreed  to, 
they  should  go  in  a  body  to  do  an  act  of  violence,  to  the  dis- 
turbance of  the  public  peace,  and  do  it  accordingly,  each  and  all 
of  the  persons  concerned  would  be  guilty  of  a  riot ;  and  their 
associating  themselves  for  this  new  purpose  would  not  be  exten- 
uated by  their  having  originally  met  on  another  (h).  Whoever 
encourages  and  takes  part  in  a  riot,  whether  by  words,  signs,  or 
gestures,  or  by  wearing  the  badge  of  the  rioters,  is  himself  to  be 
considered  as  a  principal,  and  liable  to  be  arrested  for  a  breach 
of  the  peace  (»).  The  disturbances  in  1848  in  England  gave  rise 
to  a  full  consideration  of  the  principles  by  which  the  legality  of 
meetings  of  large  numbers  of  persons  is  to  be  tested,  and  they 
are  tersely  and  clearly  put  in  the  following  passages  from  the 
charge  of  Mr.  Justice  Pattison  (j) : — "  It  is  difl&cult  to  lay  dovm 
by  any  precise  legal  definition  what  constitutes  an  unlawful  and 
riotous  meeting ;  but  it  may  be  safely  stated,  that  an  assembly 
of  great  numbers  of  persons,  which  from  its  general  appearance 
and  accompanying  circumstances  is  calculated  to  excite  terror. 


(d)  Per  Holt,  C.  J. ;  R.  v.  Soley, 
11  Mod.  116,  117, 

{€)  Cliffi>rd  V.  Brandon,  2  Camp. 
369. 

(/)  B.  r.  Wooloock,  6  C.  &  P.  616. 
The  Riot  Act  not  havinff  given  a 
definition  of  whAt  shall  be  a  riot 
within  the  meaning  of  that  enact- 
OMDi,  the  common  law  definition  of 
%  riot  most  be  resorted  to.  and  in 
•Qch  case,  if  any  one  of  Her  Majes- 
ty's Bubjecti  be  terrified,  this  is  a 


sufficient  terror  and  alarm  to  sub- 
stantiate that  part  of  the  charge  of 
riot ;  Langford's  case,  Car.  k  M. 
602. 

(g)  1  Hawk,  c.  28,  s.  6. 

(k)  1  Hawk,  c.  28,  s.  3. 

(t)  Cliflford  V.  Brandon,  2  Camp. 
858  ;  see  R.  v.  Forbes,  1  Cr.  &  Dix, 
C.  C.  167. 

(J)  See  Sup.  by  Wise  to  Bum's  J. 
tit.  Riot 


62  RIOT  AND   UNLAWFUL  ASSEMBLIES. 

alarm,  and  consternation,  is  generally  criminal  and  imlawfoL 
All  persons  who  form  an  assembly  of  this  kind,  disregarding  its 
probable  eflfect,  and  the  alarm  and  consternation  that  are  likely 
to  ensue,  and  all  who  give  countenance  and  support  to  it,  are 
criminal  parties.  The  people  of  this  country  are  undoubtedly 
entitled  to  assemble  in  a  peaceable  manner  for  the  real  and  Ixmd 
fide  purpose  of  discussing  any  subject  of  interest  not  having 
itself  any  criminal  tendency,  or  for  the  purpose  of  preparing 
proper  and  respectful  petitions  to  her  Majesty,  or  to  either  house 
of  parliament ;  and  such  meetings,  having  really  such  objects, 
and  being  peaceably  and  quietly  conducted,  cannot  be  said  to  bo 
unlawful  or  riotous.  Whether  any  particular  meeting  be  of  a 
lawful  or  unlawful  description  must  depend  on  the  circumstances 
under  which  it  is  held,  the  manner  in  which  it  is  brought  toge- 
ther, and  the  conduct  and  demeanor  of  those  who  attend  it.  It 
is  not  possible  for  a  judge  to  lay  down,  as  a  matter  of  law,  the 
precise  boundary  between  a  lawful  and  unlawful  assembly." 

Rout  defined^  A  rout  seems  to  be,  according  to  the  general 
opinion,  a  disturbance  of  the  peace  by  persons  assembled  toge- 
ther, with  an  intention  to  do  a  thing,  which,  if  executed,  would 
make  them  rioters,  and  actually  making  a  motion  towards  the 
execution  thereof  {k). 

Unlawful  assembly  defined^  Any  meeting  whatsoever  of  great 
numbers  of  people,  with  such  circumstances  of  terror  as  cannot 
but  endanger  the  public  peace  and  raise  fears  amongst  the 
Queen's  subjects,  seems  properly  to  be  called  an  unlawful  assem- 
bly ;  as  where  great  numbers,  complaining  of  a  common  griev- 
ance, meet  together,  armed,  in  order  to  consult  respecting  the 
most  proper  means  for  the  recovery  of  their  interests;  for  no  one 
can  foresee  what  may  be  the  event  of  such  assembly  (Z).  All 
persons  assembled  to  sow  sedition,  and  bring  into  contempt  the 
constitution,  are  an  unlawful  assembly  (w).  Crampton,  J.,  has 
described  an  imlawful  assembly  to  be  "an  assembly  of  three  or 
more  persons  together,  with  intent,  without  lawful  authority,  to 

{k)  Hawk-  P.  C.  b.  1,  c  28,  8.  8  ;  (m)  Bedford  v.  Birley,  8  Sturk,  N- 

1  Russ.  by  Grea.  268.  P.  76  ;  see  Holroyd,  J'b.  judgment 

(0  Hawk.  P.  C.  c.  28,  8.  9  ;  4  Bl.  ib. 
Com.  142  ;  2  Dick.  J.,  331. 
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execute  any  common  purpose  (lawful  or  unlawful)  with  force 
and  violence ;"  and  added,  « where,  therefore,  the  general  ap- 
pearance, character,  and  circumstances  of  an  assembly  are  such 
as  to  raise,  in  the  minds  of  firm,  rational,  and  impartial  men,  a 
well-grounded  apprehension  of  terror  in  the  neighbourhood,  and 
danger  to  the  public  peace,  the  legal  presumption  arises  that 
the  assembly  is  an  unlawful  assembly"  (n).  It  has  been  laid 
down  by  Alderson,  B.,  that  "  any  meeting  assembled  under  such 
circumstances  as,  according  to  the  opinion  of  rational  and  firm 
men,  are  likely  to  produce  danger  to  the  tranquillity  and  peace  of 
the  neighbourhood,  is  an  unlawful  assembly;  and,  in  viewing 
this  question,  the  jury  should  take  into  their  consideration  the 
way  in  which  the  meetings  were  held,  the  hour  at  which  they 
met,  and  the  language  used  by  the  persons  assembled,  and  by 
those  who  addressed  them ;  and  then  consider  whether  firm  and 
rational  men,  having  their  families  and  property  there,  would 
have  reasonable  ground  to  fear  a  breach  of  the  peace  ;  as  the 
alarm  must  not  be  merely  such  as  would  frighten  any  foolish  or 
timid  person,  but  must  be  such  as  would  alarm  persons  of  rea- 
sonable firmness  and  courage**  (o).  All  persons  who  join  an 
assembly  of  this  kind,  disregarding  its  probable  effect,  and  the 
alarm  and  consternation  which  are  likely  to  ensue,  and  all  who 
give  countenance  and  support  to  it,  are  criminal  parties  (p). 

Affray  defined.']  An  af&ay  is  the  fighting  of  two  or  more 
persons  in  some  public  place,  to  the  terror  of  the  King's  subjects; 
for  if  the  fighting  be  in  private,  it  is  not  an  afiPray,  but  an  assault 
(q).     An  aflfray  differs  from  a  riot  in  not  being  premeditated 


(n)  In  hJB  charge  to  the  grand 
jury  of  CJounty  of  Down  Spring  A«- 
ozes,  1860  ;  The  DoU/b  Brae  Pro- 
ce«don8. 

(o)  Vincent's  caie,  9  C.  &  P.  91. 

(p)  Neale's  case,  9  C.  fr  P.  431  ; 
Ro0coe*8  Crim.  £v.  875,  4th  Ed. 

iq)  4  Black.  Comment.  145  ;  see 
Timothy  v.  Simpson,  1  Cr.  M.  &  B. 
757.  For  the  powers  of  magistrates 
in  Whiteboy  offences,  see  15  &  16 
Geo.  in.  c.  21.  With  respect  to 
the  peculiar  powers  given  to  magis- 
trates and  peace  officers  by  this  act, 


it  is  to  be  observed,  that  as  it  was 
emicted  with  a  view  especially  to 
provide  against  the  commission  uf 
the  offences  mentioned  in  its  recital, 
it  has  been  held  that  its  provisions 
are  not  applicable  unless  where  some 
such  system  of  outrage  as  is  therein 
described  is  found  to  prevsdl ;  see 
R.  r.  Bums,  1  Cr.  &  D.  C.  C.  191. 
1  N.  &  W.  J.  P.  165.  Assembling 
and  with  force  demolishing  or  pull- 
ing down  or  setting  fire  to  a  place  of 
worship  or  hurting  a  clergyman  ;  see 
24  &  25  V.  c  97.  s.  11. 
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Two  persons  may  be  guilty  of  an  afifray,  bnt  it  requires  three  or 
more  to  constitute  a  riot  Mere  quarrelsome  words  will  not 
make  an  afi&ay  (r).  A  prize  fight  is  an  assault,  not  an  afi&ay  or 
a  riot  («). 

An  asmult]  An  assault  is  any  attempt  or  offer,  with  force  or 
violence,  to  do  a  corporal  hurt  to  another,  whether  from  malice 
or  wantonness ;  as  by  striking  at  him,  or  even  holding  up  his  fist 
at  him  in  a  threatening  or  insulting  manner,  or  with  such  other 
circumstances  as  denote  at  the  time  an  intention,  coupled  with 
a  present  ability,  of  actual  violence  against  his  person ;  as  by 
pointing  a  weapon  at  him,  when  he  is  within  the  reach  of  it  (t). 

Words  cannot  amount  to  an  OMault,']  But  no  mere  words 
whatsoever  can  amount  to  an  assault  (m)  ;  nevertheless,  they  may 
aggravate  an  assault,  or  explain  the  meaning  of  equivocal  acts  of 
threatening.  It  is  not  necessary  to  constitute  an  assault  that  the 
injury  be  affected  by  the  hand  of  the  party.  Encouraging  a  dog 
to  bite  a  person,  or  riding  over  him  with  a  horse,  or  unlawfully 
imprisoning  (v)  him,  are  corporal  injuries  to  the  person,  and 
assaults  in  law  {w). 

Duties  of  magistrates  in  dispersing  unlawful  assemblies  and  riots.^ 
Besides  the  powers  conferred  upon  magistrates  by  the  common 
law  for  the  suppression  of  riots,  statutable  authority  is  conferred 
upon  them  by  two  acts  of  parliament,  the  3  Greo.  III.  c.  19,  and 
the  27  Geo.  III.  c.  15.  By  stat.  3  Geo.  III.  c.  19,  which  is 
entitled,  "An  act  for  indemnifying  all  such  persons  as  shall  be 
aiding  in  the  dispersing  of  riots  and  apprehending  the  rioters," 
and  which  recites  that  it  is  the  duty  of  justices  of  the  peace  and 
of  the  sheriff  of  the  county,  where  any  unlawful  riot  or  tumul- 
tuous assembly  shall  be,  to  arrest  the  offenders  so  as  to  bring 
them  to  justice,  it  is  enacted,  that  on  notice  of  any  such  unlaw- 
ful, riotous,  and  tumultuous  assembly,  every  J. P.,  sheriff  &c. 
within  the  limits  of  their  respective  jurisdictions,  taking  with 
them  the  necessary  assistance  (and  they  are  hereby  authorized 

(r)  4  Bl.  Com.  146  ;  1  Rubs,  by  c.  15  ;  see  Boscoe,  C.  E.  278,  et  aeq. 

Grea.  292.  (u)  1  Ruas.  C.  &  M.  760  ;  2  Dick, 

(»)  R.  V,  Hunt,  1  Cox,  C.  C.  177  ;  J.  829. 

R.  V.  Brown,  Car.  &  M.  314.  (v)  R.  v.  March,  1  C.  &  K.  496. 

(0  1  East,  P.  C.  406  ;  1  Hawk.  {w)  1  Ruse.  C.  &  M.  751. 
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to  command  all  her  Mtgesty's  subjects  of  age  and  ability  to  be 
assisting  to  them  therein),  shall  resort  to  the  place  where  such 
unlawful  assembly  shall  be,  and  there  use  their  utmost  endea- 
vours to  disperse  the  same,  and  to  apprehend  the  offenders,  in 
order  to  their  being  proceeded  against ;  and  if  the  persons,  so 
unlawfully  riotous,  shall  happen  to  be  killed  or  hurt  in  the  dis- 
persing, &c.,  then  any  such  J.P.,  &c.  shall  be  discharged,  and 
indemnified  concerning  the  killing  or  hurting  of  any  such  person. 

The  Riot  Act\  The  stat.  27  Geo.  III.  c.  15,  (x)  is  commonly 
called  the  Riot  Act.  By  this  statute  it  has  been  enacted,  for 
the  prevention  of  tumultuous  risings  and  assemblies,  and  for  the 
more  effectual  punishment  of  persons  guilty  of  riot  and  illegal 
combination,  that  if  any  persons  to  the  number  of  twelve  or 
more,  being  riotously  and  tumultuously  assembled  to  the  dis- 
turbance of  the  pubhc  peace,  and  being  required  or  commanded, 
in  the  King^s  name,  and  by  any  one  or  more  justices  of  the 
peace,  or  by  the  sheriff  &c.,  where  any  such  rising  or  assembly 
shall  be,  by  proclamation  to  be  made  in  the  King's  name,  in  the 
form  hereafter  directed,  to  disperse  themselves  and  depart  to 
their  habitations,  shall,  to  the  number  of  twelve  or  more,  not- 
withstanding such  proclamation  made,  riotously  and  tumultu- 
ously remain  or  continue  for  the  space  of  one  hour  after  such 
proclamation  so  made,  together  as  aforesaid,  then  such  continuing 
to  the  number  of  twelve  or  more  after  such  proclamation  made 
shall  be  felony  without  benefit  of  clergy  (y). 

Haw  prodatnation  shall  he  made,]  By  sec.  2,  the  order  and 
form  of  the  proclamation  shall  be  as  foUows :  the  justice  or 
other  person,  authorized  to  make  the  proclamation,  shall  amongst 
the  said  rioters,  or  as  near  to  them  as  he  can  safely  come,  with  a 
loud  voice  command  silence  to  be  kept  whilst  proclamation  is 
making,  and  after  that  shall,  with  a  loud  voice,  make  proclama- 
tion with  these  words,  or  like  in  effect : — 

"Our  Sovereign  Lord  the  King  chargeth  and  commandeth 
all  persons  being  assembled  immediately  to  disperse  themselves, 
and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful 

(;i;)  The  5th  sec.  of  this  statute  is  (y)  See  now  5  Via  ses.  2,  a  28, 
repealed  by  the  24  fr  25  Vic  c.  95.        88.  9  &  19,  for  punishment. 
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business,  upon  the  pains  contained  in  the  act  made  in  the  twenty- 
seventh  year  of  King  Greorge  the  Third,  to  prevent  tumultuous 
risings  and  assemblies/' 

And  every  magistrate  within  the  limits  of  his  jurisdiction  is 
by  the  statute  required,  on  knowledge  of  any  such  riotous  and 
tumultuous  rising  or  assembly,  to  resort  to  the  place  where  the 
same  shall  be,  and  there  to  make  proclamation  in  manner  afore- 
said (z).  Section  4  enacts,  that  if  such  persons,  so  unlawfully 
assembled,  or  twelve  or  more  of  them,  shall  continue  together 
within  one  hour  after  proclamation  made,  then  it  shall  be  lawful 
for  any  J.  P.,  &c.,  where  such  assembly  shall  be,  and  for  every 
constable  within  such  county,  to  apprehend  such  persons  so 
unlawfully  continuing  together  after  proclamation  so  made,  and 
forthwith  to  carry  them  before  a  J.  P.  of  the  county  where  such 
persons  shall  be  so  apprehended,  in  order  to  their  being  pro- 
ceeded against  according  to  law. 

Mode  of  dispersion,]  The  mode  of  dispersing  an  unlawful  as- 
sembly must  depend  on  the  circumstances  of  each  particular 
case.  The  parties  may  have  just  got  within  the  pale  of  what  is 
unlawful ;  and  in  such  case  the  appearance  of  a  magistrate  with 
two  or  three  constables  may  suffice ;  or,  the  assembly  may  be  so 
far  riotous,  that  it  may  be  the  bounden  duty  of  the  magistrate 
to  take  immediate  steps  to  suppress  the  proceeding,  by  the 
employment  of  a  suitable  force  (a).  His  first  duty  ought  to  be, 
to  call  for  the  aid  of  the  constabulary,  a  force  whose  peculiar 
duty  it  is  to  aid  the  magistrates  in  preserving  the  peace.  K  the 
ordinary  police  force  cannot  be  procured  in  sufficient  numbers, 
any  two  mc^strates  may,  on  information  on  oath,  of  an  actual 
or  apprehended  disturbance,  by  precept  in  writing,  appoint  a 
competent  number  of  persons  to  act  as  special  constables,  pursu- 
ant to  the  2nd  &  3rd  Will.  IV.  c.  108  (6).     K  such  deposition 

(z)  Section  3  enacts  that  if  any  2  Hayes,  C.  L.  785. 

person  shall  oppose  any  person  pro-  (b)  2  Hay  C.  L.  785  ;   see   fonn 

claiming,  he  shsJl  be  gmlty  of  felony  ;  of  oath  and  other  reqmsiteB  for  the 

and  continuing  together  and  not  diis-  swearing  in  of  special  constables,  2 

persing  within  one  hour  after  such  &  3  W.  IV.  c.  108 ;  see  also  Wise  on 

proclamation  is  felony.  Riots,  72. 

(o)  R.  V.  Nealy,  9  C.  &  P.  481  ; 
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be  not  made,  the  magistiates  cannot  be  held  responsible  for  not 
haying  sworn  in  such  constables  (c).  The  mihtary,  and  even 
private  individuals,  are  also  at  the  disposal  of  the  magistrate, 
in  cases  where  their  presence  is  necessary  for  the  preservation 
of  the  peace ;  and,  on  refusal  to  act,  they  may  be  prosecuted  by 
indictment  (d), 

DuUu  of  militaTy,'\  The  soldier  lies  under  the  same  obhgation, 
and  is  invested  with  the  same  authority,  to  preserve  the  peace 
of  the  Queen  as  any  other  subject  {e).  K  the  mihtary  are  called 
in  to  aid  generally,  they  must  aid  and  assist  in  such  commands 
as  the  magistrates  are  by  law  entitled  to  impose  (/).  The  ma- 
gistrate is  not  bound,  nor  in  many  cases  would  it  be  prudent  for 
him,  to  ride  with  the  militaiy  or  constabulary  (^).  His  presence 
may  be  required  elsewhere,  and  his  appearance  in  plain  clothes 
might  mark  him  out  for  destruction  (A).  The  duty  of  marshalling 
and  leading  those  forces  belongs  exclusively  to  their  respective 
officers. 

Duties  of  private  penons,']  The  charge  of  Tindal,  C.  J.,  deh- 
vered  to  the  grand  jury  at  Bristol,  clearly  defines  the  rights  and 
duties  of  private  persons  to  interfere  to  disperse  a  riot  (i).  He 
said,  **  By  the  common  law  every  private  person  may  lawfully 
endeavour  of  his  own  authority,  and  without  any  warrant  or 
sanction  of  a  magistrate,  to  suppress  a  riot  He  may  disperse, 
or  assist  in  dispersing,  those  who  are  assembled ;  he  may  stay 
those  who  are  engaged  in  it  from  executing  their  purpose  ;  he 
may  stop  or  prevent  others  whom  he  shall  see  coming  up  from 
joining  the  riot ;  and  not  only  has  he  the  authority,  but  it  is  his 
bounden  duty  as  a  good  subject,  to  perform  this  to  the  utmost 
of  his  ability.  K  the  riot  be  general  and  dangerous,  he  may 
arm  himself  to  keep  the  peace.  Such  was  the  opinion  of  all  the 
judges  of  England  in  the  time  of  Queen  Elizabeth,  in  the  case 


ie)  R.  V.  Pinney,  8  B.  fr  Ad.  960. 

((2)  1  Hawk,  o.  28,  8.  20  ;  2  ib.  a 
12, 1.  7 ;  R  V.  Kennett,  5  C.  &  P. 
294  ;  2  Hayes  C.  L.  786. 

(e)  Per  Mr.  JuBtioe  Holroyd,  in 
Bedford  v.  Birley,  8  StariL,  N.P.  101. 

(/)  lb.,  on  ilie  question  of  the  lia- 
bility of  military  for  illegal  acts,  see 


Grant  v.  Gould,  2  H.  BL  69  ;  John- 
ston o.  Sutton,  1  T.  R.  628  ;  Bailey 
V,  Warden,  4  M.  &  S.  400 ;  Piy's 
case  in  M'Arthur  on  Ck>urts  Martial, 
and  Bedford  v.  Birley,  sup. 

(gr)  See  2  Hayes,  C.  L.  786. 

(A)  R.  V,  Pinney,  8  B.  &  Ad.  963. 

(i)  See  K.  v.  Pmney,  5  C.  P.  262. 
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called  "The  Case  of  Arms"  (J);  although  the  judges  add  that  it 
would  be  more  discreet  for  every  one  to  attend  and  be  assistant 
to  the  justices,  in  doing  this.  It  would  undoubtedly  be  more 
advisable  so  to  do,  for  the  presence  and  authority  of  the  magis- 
trate would  restrain  the  proceeding  imtil  the  danger  was  suffi- 
ciently immediate,  or  until  some  felony  was  either  committed  or 
could  not  be  prevented  without  recourse  to  arms;  and,  at  all 
events,  the  assistance  given  by  men  who  act  in  subordination 
and  concert  with  the  civil  magistrate,  will  be  more  effectual 
to  attain  the  object  proposed,  than  any  efforts,  however  well 
intended,  of  separated  and  disunited  individuals.  But  if  the 
occasion  demands  immediate  action,  and  no  opportunity  ia  given 
for  procuring  the  advice  or  sanction  of  the  magistrate,  it  is  the 
duty  of  every  subject  to  act  for  himself  and  upon  his  own 
responsibility  in  suppressing  a  riotous  and  tumultuous  assembly ; 
and  he  may  be  assured  that  whatever  is  honestly  done  by  him 
in  the  execution  of  the  object  will  be  supported  and  justified  by 
the  common  law."  It  is  not  left  to  the  choice  or  will  of  the 
subject  to  attend  or  not  to  the  call  of  the  magistrate,  but  every 
man  is  bound,  when  called  upon,  to  yield  a  ready  obedience  to 
the  call  of  the  magistrate,  and  to  do  his  utmost  in  assisting  him 
to  suppress  any  tumultuous  assembly  (k). 

Beading  the  Riot  Act"]  If  the  magistrate  finds  that  the  dis- 
turbance is  not  likely  to  be  otherwise  quelled,  he  should  go  as 
near  to  the  scene  as  prudence  will  permit,  and  then  read  the 
proclamation  from  the  Riot  Act  {I),  K  the  parties  remain  toge- 
ther to  the  number  of  twelve  or  more,  for  an  hour  after  the  pro- 
clamation has  been  read,  the  offence  rises  to  a  very  serious 
felony.  When  the  proclamation  has  been  read  two  or  three 
times,  the  hour  will  be  counted  from  the  first  reading  (»»).  The 
statute  is  only  cumulative,  and  the  common  law  offence  remains, 
so  that  all  the  rights  and  powers  possessed  by  the  civil  magis- 

(j)  Popham's  Rep.  121.  be  read ;  see  Law  of  Blots,  by  Wise, 

(jk)  PopL  Rep.  121 ;  see  also  R.  2nd  edition,  43. 
V.  Brown,  1  Car.  &  M.  314.  (w)  R,  v.  Woolcock,  6  C.  &  P. 

(Ji)  Ante,  p.  65  ;  2  Hayes,  C.  L.  516  ;  see  R.  v.  James,  per  Pattison, 

787.    And  were  must  in  ffbot  be  a  J.,  cited  in  1  Russell  on  Crimes,  277. 
riot  commenced  before  the  act  can 
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trates  or  private  persons  for  the  suppression  of  crime  are  in  full 
force.  Lord  Loughborough,  in  his  charge  at  the  trial  of  the  rioters 
of  1780,  stated  that  many  persons  had  fallen  into  the  mistake  of 
sapposing  that,  until  the  expiration  of  the  hour,  they  were  to 
remain  passive,  and  the  mob  were  to  have  their  sway  (n).  The 
exact  form  of  the  proclamation  must  be  used,  excepting  of  course 
"The  Queen  "  for  "The  King ;"  although  the  statute  says  words 
"like  in  effect  "(o). 

Closing  public  houses.']  Besides  the  powers  conferred  upon 
justices  in  suppressing  riots,  &c.  before  mentioned,  stat  3  &  4 
WQL  rV.  c.  68,  s.  21,  provides  that  it  shall  be  lawful  for  any 
one  justice,  acting  for  any  county  where  any  riot  shall  happen, 
or  for  any  one  or  more  justices  of  the  peace  of  the  county  where 
any  riot  is  expected  to  take  place,  to  direct  that  any  person  sell- 
ing spirits  or  beer  by  retail,  and  keeping  any  house  or  place  for 
that  purpose,  situate  within  their  respective  jurisdictions,  and  in 
or  near  the  place  where  such  riot  shall  happen,  or  bo  expected  to 
take  place,  shall  close  his  house  for  such  length  of  time  as  such 
justice  or  justices  shall  order  or  direct  Besides  the  authority 
of  the  justices,  already  mentioned,  in  suppressing  gross  violations 
of  the  public  peace,  they  are  invested,  by  the  provisions  of  other 
statutes,  with  special  powers  in  suppressing  particular  ofifences. 
By  the  Convention  Act  (p)  justices  are  authorized  within  their 
respective  jurisdictions  to  disperse  all  unlawful  assemblies,  and, 
if  resisted,  to  enter  into  the  same,  and  to  apprehend  all  persons 
offending  in  that  behalf. 

Peace  Freservtxtion  Act.]  By  the  Peace  Preservation  Act  (q)  it 
is  lawful  for  any  person  to  apprehend  any  person  found  carrying 
any  gun  or  other  fire-arm,  or  any  sword,  &c.,  ammunition,  &c. 
contrary  to  the  proclamation;  and  it  shall  be  lawful  for  any 
J.  P.,  &c.  to  search  any  person  whom  he  may  suspect  in  having 
any  gun,  pistol,  or  other  fire-arm,  &c.  contrary  to  the  provisions 


(•)  See  5  C.  fr  P.  261 ;  and  R.  v. 
Foney,  6  C.  &  P.  81. 

(o)  E.  r.  Child,  4  C.  &  P.  443  ; 
R.  «.  Wooloook,  6  C.  &  P.  616. 

(l>)  38  Geo.  ni.,  c.  29. 

Iq)  See  11  Vic.  c.  2  continued,  aa 
enacted  by  19  &  20  Vic.  c.  86,  by  the 


28  &  24  Vie.  c.  138,  to  the  let  July, 
1862.  This  latter  act  requires  printed 
copies  of  the  proclamation  to  be  post- 
ed within  the  district,  and  contains 
the  form  of  declaration  to  be  made 
by  the  constable. 
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of  the  act,  and  to  keep  and  detain  the  same  to  and  for  the  use  of 
Her  Majesty. 

Meetings  for  the  training  to  use  of  arms,']  By  60  Geo.  IIL  and 
1  Geo.  IV.  c.  1,  all  meetings  and  assemblies  of  persons  for  the 
purpose  of  training  themselves,  or  of  being  trained  or  drilled  to 
the  use  of  anns,  or  for  the  purpose  of  practising  military  exercise, 
without  any  lawful  authority  from  His  Majesty  or  the  Lord 
Lieutenant,  or  two  justices  of  the  peace  of  the  county,  are  illegal ; 
and  it  shall  be  lawful  for  any  J.  P.  or  for  any  constable,  or  for 
any  other  person  acting  in  their  aid,  to  disperse  such  unlawful 
assembly,  and  to  arrest  and  detain  any  person  present  at,  or 
aiding,  assisting,  or  abetting  any  such  assembly  or  meeting ;  and 
it  shall  be  lawful  for  the  J.  P.  who  shall  arrest^  or  before  whom 
any  person  so  arrested  shall  be  brought,  to  commit  such  person 
for  trial  for  such  offence,  unless  he  shall  give  sufficient  bail  for 
his  appearance  at  the  next  assizes,  or  general  or  quarter  sessions 
of  the  peace,  to  answer  to  any  indictment  which  may  be  pre- 
ferred against  him  for  such  offence  (r). 

Party  processions,']  By  13  Vic.  c.  2  («),  all  assemblies  of  per- 
sons who  meet  and  parade  together,  or  who  shall  have  among 
them  fire-arms,  banners,  &c.,  the  displaying  whereof  may  pro- 
voke animosity,  shall  be  unlawful  assemblies,  and  the  offenders 
shall  be  guilty  of  a  misdemeanor.  Section  2  gives  power  to  any 
J.  P.  to  command  such  assemblies  to  disperse,  and  gives  the 
form  of  proclamation  to  be  read  to  disperse  the  meeting  : — 

"  Our  Sovereign  Lady  the  Queen  doth  charge  and  command 
all  persons  being  here  assembled  immediately  to  disperse  and 
peaceably  to  depart,  upon  pain  of  fine  or  imprisonment,  accord- 
ing to  the  statute  passed  in  the  13th  year  of  the  reign  of  Queen 
Victoria,  to  restrain  party  processions  in  Ireland. 

"  God  save  the  Queen.'* 

(r)  See  also  11  Vic  c.  2,  ante,  any  public  building  op  place,  or  who 

p.  69.  ehall  publicly  meet  or  parade  with 

(»)  This  act  has  been  amended  by  other  persons,  &c.  shall  be  guilty  of 

28  &  24  Vic.  c.  141,  and  it  has  been  a  misdemeanor,  and  any  justice  may 

provided  that  any  person  who  shall  authorize  a  constable  to  enter  any 

knowingly  and  wilfully  exhibit  or  building  or  place,  to  remove  such 

display  in  such  a  way  as  to  provoke  flag,  &c. 
hostility,  any  flag  or  banner  upon 
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If  the  persons  do  not  disperse  within  a  quarter  of  an  hour 
after  the  proclamation  has  been  read,  the  J.  P.  may  seize  the 
fla^  &c.  and  arrest  the  offenders,  with  or  without  a  warrant ; 
and  any  two  justices  of  the  peace  may  proceed  against  them  in  a 
saminary  way. 


CHAPTER   VIII. 

THE  EXAMINATION. 


The  duty  comprehended  under  this  title  imposes  one  of  the 
most  arduous  of  those  which  a  justice  of  the  peace  has  to  fullil, 
as  well  as  one  of  the  most  important  to  the  interests  of  society. 

The  examination  of  the  prosecutor  is  called  "the  informa- 
tion,*' which  is  taken  in  order  to  lay  a  foundation  for  all  the 
subsequent  proceedings  ;  or,  in  other  words,  for  the  purpose  of 
stating  such  a  probable  ground  of  suspicion  in  the  breast  of  tlie 
justice,  that  an  offence  within  his  cognizance  and  jurisdiction 
has  been  committed,  as  wiU  justify  him  in  calling  into  action 
that  authority  with  which  he  is  invested  for  the  detection  of 
crime  (a).  And  the  information  should  show  upon  its  face  a 
charge  of  an  offence  over  which  the  magistrate  has  jurisdiction, 
so  as  to  protect  the  justice,  and  that  it  may  appear  he  has  been 
acting  within  his  jurisdiction. 

The  statute  14  &  15  Vic.  c.  93,  s.  14,  requires  the  evidence 
against  the  accused  to  be  taken  by  "  depositions  on  oath  and  in 
writing."  Pigot,  C.  B.,  in  giving  judgment  in  Laurenson  v. 
Hill  (b)y  is  reported  to  have  said,  "  This  provision  is  as  essential 
for  the  general  purposes  of  the  administration  of  justice  as  it  is 
for  the  protection  of  the  accused  ;  and  it  would  be  not  merely  to 
evade,  but  to  frustrate  the  acts  of  parliament,  to  hold  that  the 
warrant  could  be  sustained  by  oral  proof — dependent  upon  fleet- 
ing memories,  and  probably  with  conflicting  testimony — of  oral 
evidence^  alleged  to  have  been  given  before  the  magistrate  previ- 

(a)  See  1  Dick,  J.,  620.  (6)  10  Ir.  C.  L.  R.,  185. 
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ously  to  the  committal,  but  excluded  from  the  written  sworn 
"  information,"  to  which,  as  the  foundation  for  the  committal, 
the  warrant,  in  reciting  "  the  complaint  on  oath,"  must  be  taken 
to  refer.  K  there  were  no  written  deposition,  the  committal 
would  have  been  without  authority  of  law,  whatever  might  haTo 
been  the  oral  evidence,  for  it  would  have  been  in  direct  violation 
of  the  mandatory  provisions  of  an  act  of  parliament.  If  the  de- 
positions contain  nothing  that  by  any  intendment  can  convey  a 
charge  of  a  criminal  offence,  the  oral  evidence,  which  is  not  con- 
tained in  it,  is  as  incapable  of  sustaining  the  committal  as  if 
there  had  been  no  written  deposition  at  alL  The  case  of  Caudle 
V.  Seymour  (c),  although  it  dealt  not  with  a  warrant  of  com- 
mittal, but  a  warrant  to  enforce  the  appearance  of  the  accused, 
well  illustrates  the  duty  of  a  magistrate  in  taking  evidence  upon 
a  criminal  charge.  Lord  Denman  there  held  that,  "  to  give  him 
jurisdiction  over  the  individual  accused  there  should  have  been 
an  information  properly  laid."  For  these  reaaons  it  is,  in  my 
judgment,  perfectly  clear  that  the  issuing  of  the  warrant  in  this 
case,  not  founded  upon  an  information  on  oath  and  in  writing^ 
imputing  a  criminal  offence,  but  founded  on  a  complaint  of  an 
alleged  civil  wrong,  was  an  act  done  by  the  defendant  without 
any  jurisdiction  or  legal  authority." 

The  examination  of  witnesses  requires  equal  care.  It  fre- 
quently happens  that  the  informant  or  the  police  can  apprise 
the  magistrate  of  one  or  more  persons  who  ought  to  be  examined 
as  to  their  knowledge,  general  or  particular,  respecting  the  com- 
mission of  the  offence.  It  may  sometimes  happen  that^  from 
the  secrecy  with  which,  or  the  hours  at  which,  the  crime  was 
committed,  none  such  suggested  themselves  to  him,  but  may 
to  the  mind  of  the  magistrate.  In  either  of  these  events,  it 
becomes  his  duty  to  obtain  the  testimony  of  such  persona.  It 
frequently  happens  in  criminal  prosecutions,  that  there  are  wit- 
nesses of  two  different  descriptions,  willing  and  unwilling.  With 
aU  of  them  it  is  a  practice  to  be  recommended,  but  with  the 
latter  class  absolutely  necessary,  that  their  examinations  should 

(c)  1  Q.  B.,  889. 
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be  taken  separately,  and  not  in  the  hearing  of  one  another ;  and 
that  no  one  who  has  already  passed  his  examination  should  be 
permitted,  if  it  be  possible  to  avoid  it,  to  inform  any  other  who 
has  still  to  undergo  that  process,  to  what  particulars  his  own 
discoTeries  have  extended.  This  caution  presents  the  best 
method  of  preventing  any  conspiracy  to  overwhelm  a  prisoner, 
from  motives  of  interest  or  resentment,  as  it  does  to  resist  a  com- 
bination to  defeat  a  prosecution,  from  those  of  favour  or  affection. 

Taking  evidence  in  indictable  ofences.]  The  14  &  15  Vic.  c. 
93,  specifically  points  out  to  magistrates  how  evidence  is  to  be 
taken  in  proceedings  for  indictable  offences.  Before  the  justice 
commits  for  trial,  or  holds  to  bail  a  person  charged  with  an  in- 
dictable crime,  he  must  take  the  evidence  of  those  who  know 
the  facts  of  the  case,  in  the  presence  of  the  accused,  who  is  at 
hberty  to  question  the  witnessea  The  same  statute  confers 
ample  powers  on  justices  to  procure  the  attendance  of  witnesses. 
The  mode  by  which  their  informations  are  taken  and  the  rules 
regulating  the  same  are  identical,  whether  the  case  be  made  to 
found  an  arrest  or  a  committal  {d). 

Procuring  attendance  of  witnesseSy  documents,  d:c.]  When  it 
appears  to  a  magistrate  that  any  person  within  his  jurisdiction 
can  give  material  evidence  for  the  prosecution  in  cases  of  indict- 
able offences,  or  for  the  complainant  or  defendant  in  cases  of 
summary  jurisdiction,  and  will  not  voluntarily  appear,  he  may 
issue  a  summons  (e)  requiring  him  to  appear  and  give  evidence, 
and  bring  with  him  and  produce  for  examination  such  documents 
and  papers  as  the  justice  requires  ;  and  in  any  case  of  an  indict- 
able crime  or  offence,  if  the  magistrate  has  reason  to  suppose  that 
the  person  will  not  attend  and  give  evidence,  or  in  any  case 
where  summoned  he  has  neglected  or  refused  to  appear  (the 
information  being,  in  writing  and  on  oath),  he  may  issue  a  war- 
rant to  arrest  such  person,  and  compel  him  to  produce  such 


(d)  To  sftye  repetition,  so  much  of 
the  statute  and  practice  as  relates  to 
taking  evidence  upon  summary  con- 
victions, and  that  are  identical  with 
those  on  the  investigation  of  indict- 


able offences,  are  here  united  and  set 
out. 

(e)  For  form,  see  schedule  to  14  & 
15  Vic.  c.  93. 
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documents  as  may  be  required  (/).  But  as  the  witness  is  pro- 
tected from  answering  questions  which  may  subject  him  to  penal 
responsibilities,  so  he  is  not  compellable  to  produce  any  document 
in  his  possession  where  the  production  would  be  attended  with 
similar  consequences  (g).  It  is  his  duty,  however,  to  bnng  the 
documents  with  hiTn  according  to  the  exigency  of  the  summons  ; 
he  may  then  make  his  excuse  for  not  producing  them,  and  it 
will  be  for  the  court  to  decide  as  to  its  validity  {h).  When  a 
necessary  witness  resides  beyond  the  jurisdiction  of  the  magis- 
trate, and  he  declines  to  attend  within  it,  the  matter  ought  to  be 
referred  to  some  magistrate  of  the  county  in  which  the  witness 
resides.  If  the  accused  has  been  arrested,  he  ought  also  to  be 
removed  to  that  county,  in  order  that  the  witness's  deposition 
may  be  taken  in  his  presence  (t). 

Who  may  be  a  witness.]  In  all  cases  of  prosecutions  for 
offences  the  evidence  of  the  informer  or  party  aggrieved  is  ad- 
missable  in  proof  of  the  offence  (j).  But  in  any  criminal 
proceeding  {Ic)  a  husband  is  neither  competent  nor  can  be 
compelled  to  give  evidence  for  or  against  his  wife ;  or  the  wife 
against  the  husband  (l).  This  rule,  however,  does  not  extend  to 
criminal  charges  founded  on  violence  offered  to  the  wife  by  the 
husband,  or  vice  versa.  A  wife  may  testify  against  her  husband 
for  any  offence  against  her  liberty  or  person  (m).  A  woman 
cohabiting  with  a  prisoner  and  passing  as  his  wife  is  a  competent 


(/)  With  respect  to  summary  pro- 
ceedings in  revenue,  stamp,  tax, 
post-office,  or  game  prosecutions,  the 
above  provisions  do  not  apply.  The 
provisions  of  1  &  2  Will.  IV.  c.  44, 
s.  8,  relative  to  compelling  the  at- 
tendance of  witnesses,  give  no  juris- 
diction to  justices  of  the  peace  at 
petty  sessions. 

ig)  Whittaker  v.  Izod,  2  Taunt. 
115. 

{k)  Amey  v.  Long,  9  East,  473. 

(t)  A  witness  cannot  refuse  to  at- 
tend, upon  being  served  with  a  sum- 
mons or  subpoena,  until  his  expenses 
are  paid ;  R.  v.  James,  1  C.  &  P. 
822 

(i)  14  &  15  Vic.  c.  98,  s.  13. 


(k)  The  words,  "criminal  proceed- 
ings," override  both  exceptions,  viz. 
offences  punishable  by  mdictment 
and  on  simmiary  conviction  ;  the  At- 
torney-General V.  Radlofl^  10  Exch. 
84. 

(/)  "  Nothing  herein  shall  render 
any  husband  competent  or  oom- 
pellable  to  ^  ve  evidence  for  or  against 
his  wife,  or  any  wife  competent  or 
compellable  to  give  evidence  for  or 
against  her  husband,  in  any  criminal 
proceeding,  or  in  any  proceedings  in- 
stituted in  consequence  of  adultery." 
16  k  17  Vic  c.  88,  a.  2.  See  note 
(r),  p.  75. 

{m)Tay.Ev.  1107,  Sided. 
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witness  for  him  (n).  It  was  fonnerly  considered  that  the  hus- 
band or  wife  of  one  prisoner  could  not  be  called  as  a  witness  for 
other  pnsoiieTS  prosecuted  with  him  or  her  for  the  same  offence, 
it  haying  been  held  that  when  a  husband  was  indicted  with 
others  for  a  conspiracy  the  wife  could  not  be  examined  as  a 
witness  for  the  other  prisoners  (o).  But  where  two  persons  were 
jointly  indicted  for  larceny  the  wife  of  one  of  them  was,  with 
considerable  doubt,  admitted  as  a  witness  for  the  other  (p) ;  it 
appealing  that  the  defence  intended  to  be  set  up  was  dis- 
tinct, and  that  her  evidence  would  not  necessarily  benefit  the 
husband  (q).  So  where  the  prisoners  were  indicted  for  burglary 
one  prisoner  was  allowed  to  call  the  wife  of  the  other  prisoner 
to  prove  an  cUtbi.  A  person  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  pimishable  upon  summary 
conviction,  is  neither  competent  or  can  be  compelled  to  give 
evidence  for  or  against  himself,  and  no  person  is  bound  to 
answer  any  question  tending  to  criminate  himself  (r).  The 
statute  6  &  7  Vic.  c.  85  abolished  incompetency  of  witnesses 
from  crime  or  interest 

Accomplice.]  An  accompHce  admitted  as  a  witness  for  the 
crown  should  be  always  committed,  as  well  for  safe  custody,  as 
to  prevent  his  being  tampered  with  (s). 

In  summary  proceedings.]  For  the  sake  of  convenience,  the 
competency  of  witnesses  in  summary  proceedings  is  here  inserted, 
in  addition  to  what  has  already  been  stated. 


(ii)  BatthewB  v,  Galindo,  4  Bing. 
610, ;  B.  r.  Younff,  2  Cox,  C.  C. 
291 ;  bat  see  Campoellv.  Twemlow, 
1  Price,  81 ;  and  R.  v.  May,  29  L. 
T.  67,  where  it  was  held  that  if  the 
woman  staite  that  she  has  lived  with 
the  prisoner  as  his  wife,  and  is  ac- 
knowledged by  him  as  such,  although 
not  regulariy  married,  she  is  an  in- 
adsussible  witness  to  prove  an  alibi. 

<o)  B.  V.  Locker,  5  Esp.  107. 

(p)  B.  V.  Bartlett^  8  J.  P.  829  ; 
Stone  P.  S.  154. 

iq)  B.  9.  Moore,  1  Cko,  C.  C.  59  ; 
R.  V.  SDs,  1  C.  K.  494. 

(r)  **  But  nothing  herMn  contained 
■faall  render  any  person  who  in  any 
criminal  proceeding  is  charged  with 


the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on 
summary  conviction,  competent  or 
compellable  to  give  evidence  for  or 
against  himself  or  herself,  or  shall 
render  any  person  compellable  to 
answer  any  questions  tendmg  to  crimi- 
nate himself  or  herself,  or  shall  in 
any  criminal  proceeding  render  any 
husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife, 
or  any  wife  competent  or  compellable 
to  give  evidence  for  or  against  her 
her  husband  ;"  14  &  15  Vic.  c.  99,  s. 
3.     See  ante,  p.  74. 

(«)  R.  V.  Beaidmore,  7  C.  &  P 
497. 
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By  the  enlarged  provisions  of  the  14  &  15  Vic.  c.  99  (t\  on 
the  trial  of  any  matter  or  on  any  inquiry  before  a  justice,  the 
parties  concerned  are  competent  and  compellable  to  give  evidence 
on  behalf  of  either  of  the  parties,  except  in  the  case  of  a  criininal 
charge.  This  statutable  provision,  however,  does  not  apply  to 
any  prosecution,  or  other  proceeding  in  respect  of  any  criminal 
offenca  Husbands  and  wives  of  parties  in  any  summary  pro- 
ceeding which  is  not  criminal  are  competent  and  compellable  to 
give  evidence  in  the  matter  (u);  but  they  are  not  bound  to 
disclose  any  communication  made  to  each  other  during  mar- 
riage (v). 

Customa  and  excise,]  Defendants  in  any  proceeding  instituted 
under  any  act  relating  to  the  customs  are  neither  competent  or 
compellable  to  give  evidence  (w);  but  it  is  still  questionable 
whether  thay  can  be  examined  in  any  proceedings  under  the 
excise  laws  (x). 

Game  laws.]  It  has  been  held  in  England  that  the  defendant 
in  a  prosecution  under  the  game  laws  is  not  a  competent  witness 
in  his  own  behalf  (y).  The  same  rule  should  hold  good  in  a 
similar  prosecution  in  this  country. 


(t)  ''On  the  trial  of  any  iBsne  join- 
ed, or  of  any  matter  or  question,  or  on 
any  inquiry  ariBing  in  any  suit, 
action,  or  other  proceeding  in  any 
court  of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive, 
and  examine  evidence,  the  parties 
thereto  and  the  persons  in  whose  be- 
half an^  such  suit,  action,  or  other 
poceedmg  may  be  brought  or  de- 
fended, shall,  except  as  hereinafter 
excepted,  be  competent  and  com- 
pellable to  give  evidence,  either  viva 
voce  or  b^  deposition,  according  to 
the  practice  of  the  court,  on  behalf 
of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceed- 
ing."    14  &  15  Vice.  99, s.  2. 

(tt)  **  On  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question, 
or  in  any  inquiry  arising  in  any  suit, 
action,  or  other  prooeeiding  in  any 
court  of  justice,  or  before  any  person 


having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receiv«^ 
and  examine  evidence,  the  husbands 
and  wives  of  the  parties  thereto,  and 
of  the  persons  in  whose  behalf  any 
such  suit,  action,  or  other  proceeding 
may  be  brought,  or  instituted,  or  op- 
posed, or  defended,  shall,  except  as 
nereinafter  excepted,  be  competent 
and  compellable  to  give  evidence 
either  viva  voce  or  b^  deposition,  ac- 
cording to  the  practice  of  the  court, 
on  behalf  of  either  or  any  of  the 
parties  to  the  said  suit,  action,  or 
other  proceeding."  16  &  17  Vic.  c. 
83,  s.  2. 

{v)  lb.  s.  3. 

(w)  18  &  19  Vic  c  96,  s.  86. 

{X)  See  Tay.  Ev.  1098,  3rd  ed.;  see 
pnivisions  in  7  &  8  Geo.  IV.  c  53, 
s.  74. 

(p)  CatUev.  Ireson,  4  Jar.  N.  S. 
560  ;  see  14  &  15  Vic.  c  99,  s.  8. 
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What  is  a  criminal  proceeding.']  As  to  what  is  a  true  defini- 
tion of  a  "criminal  proceeding"  or  "criminal  matter,"  much 
doabt  and  difference  of  opinion  exist  (t).  Mr.  Paley  in  his  able 
work  (a)  offers  the  following  definition,  which  seems  to  be 
founded  on  just  conclusions  :  "  that  every  proceeding  before 
a  magistrate,  when  he  has  power  to  convict,  in  contradis- 
tinction to  his  power  of  making  an  order,  is  a  criminal  pro- 
ceeding;  whether  the  magistrate  be  authorised,  in  the  first 
instance,  to  direct  payment  of  a  sum  of  money  as  a  penalty,  or 
at  once  to  adjudge  the  defendant  to  be  imprisoned.  The  question 
will  probably  turn  upon  the  peculiar  language  used  in  the 
statutes  upon  which  proceedings  are  founded ;  and  it  must  be 
borne  in  mind  that  where  a  statute  orders,  enjoins,  or  prohibits 
an  act,  any  disobedience  is  punishable  at  common  law  by  indict- 
ment ;  in  such  cases,  the  addition  of  a  penalty  to  be  recovered 
by  summary  conviction  can  hardly  prevent  the  proceeding  in 
respect  of  the  offence  from  being  a  criminal  one." 

Witnesses  to  be  examined  on  oath.]  All  witnesses,  both  in  cases 
of  indictable  offences  and  in  summary  proceedings,  are  to  be 
examined  on  oath,  and  every  justice  has  authority  to  administer 
the  usual  oath  to  all  witnesses  that  are  legally  called  before 
him  (b) ;  and  it  wiU  not  do  for  the  witness  to  make  his  state- 
ment when  he  is  not  under  the  obligation  of  an  oath,  and  then 
merely  swear  to  its  truth  generally  afterwards  (c).  The  form  of 
oath  usually  adopted  is  this  : — 

"  Ton  shall  true  answers  make  to  all  such  questiom<  as  shall 
be  demanded  of  you  ;  so  help  you  God." 

The  word  "oath"  extends  to  and  includes  an  affirmation  (d), 
in  the  case  of  persons  by  law  exempt  from  the  necessity  of 


(2)  See  Attorney-General  v.  Rad- 
Inff;  10  Ezch.  84,  and  the  numerous 
CMS  there  died. 

(a)  See  Paley  on  Ccmr.  92. 

(6)  14  &  15  Vic  c.  93,  a.  13.  By 
14  4  15  Vic.  0.  99,  b.  16,  it  is  enact- 
ed, "  that  erery  court,  judpe,  justice, 
offioer,  commianoiier,  arbitrator,  or 
other  perMm  now  or  hereafter  having 
by  law,  or  by  consent  of  parties,  au- 


thority to  hear,  receive  and  examine 
evidence,  is  hereby  empowered  to 
administer  an  oath  to  all  such  wit- 
nesses as  are  legally  called  before 
them  respectively." 

(c)  R.  V.  Walsh,  5  Cox.  115  ;  R.  r. 
Kiddy.  4  D.  &  Ry.  784  ;  R.  r.  Glos- 
sop,  4  B.  &  Aid.  616. 

{d)  See  14  b  15  Vic.  c.  93.  s.  44 
13  k  14  Vic  c.  21.  s.  4. 
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taking  an  oath,  viz. :  those  who  are  or  have  heen  Quakers  or  Mo- 
ravians (e)  ;  and  those  who  are  Separatists  (/).  All  persons  may 
be  sworn  as  witnesses  who  believe  in  the  existence  of  God,  in  a 
future  state  of  rewards  and  punishments,  and  in  the  obligation 
of  an  oath,  that  is,  who  believe  that  divine  punishment  will  be 
the  consequence  of  perjury;  so  children  or  idiots,  who  cannot 
understand  the  obligation  of  an  oath,  cannot  be  admitted  as  wit- 
nesses. As  the  object  of  an  oath  is  to  bind  the  conscience  of 
the  witness,  there  must  be  some  form  of  swearing  used  which 
the  witness  considers  to  be  binding ;  and  by  statute  1  &  2  Vic. 
c.  105,  every  person  shall  be  bound  by  an  oath,  which  shall  have 
been  administered  in  such  form  and  with  such  ceremonies  as  he 
may  declare  to  be  blading,  and  is  liable  to  be  indicted  thereon 
for  perjury.  By  a  recent  statute,  24  &  25  Vic.  c.  66,  relief  has 
been  given  to  persons  who  may  refuse  or  be  unwilling,  fipom 
alleged  conscientious  motives,  to  be  sworn  in  criminal  (ff)  pro- 
ceedings.   The  following  is  the  statute. 

1.  If  any  person  called  as  a  witness  in  any  court  of  criminal 
jurisdiction  in  England  or  Ireland,  or  required  or  desired  to 
make  an  afl&davit  or  deposition  in  the  course  of  any  criminal 
proceedings,  shall  refuse  or  be  unwilling,  from  alleged  conscien- 
tious motives,  to  be  sworn,  it  shall  be  lawful  for  the  court  or 
judge  or  other  presiding  officer  or  person  qualified  to  take  affida- 
vits or  depositions,  upon  being  satisfied  of  the  sincerity  of  such 
objection,  to  permit  such  person,  instead  of  being  sworn,  to  make 
his  or  her  solemn  affirmation  or  declaration,  in  the  words  follow- 
ing ;  videlicet  : 

"  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm  and  declare 
that  the  taking  of  any  oath  is,  according  to  my  religious  belief^ 
unlawful ;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm 
and  declare,  &c." 
Which  solemn  affirmation  and  declaration  shall  be  of  the  same 


(e)  See  3  &  4\rilL  IV.  c.  49  ;  1  & 
2  Vic  c.  77. 

(/)3&4  Wm.  IV.  C.82. 

ig)  This  provision  is  not  new  in 
Irdand.  By  the  Common  Law  Pro- 
cedure Act,  1856,  B.  23,  an  afifirma- 
tion,  in  the  same  words  as  those  given 
in  24  &  25  Vic.  c.  66,  was  provided 
as  a  substitute  for  an  oath  to  be 
taken  by  any  witness  in  either  a 


civil  or  erinUnal  case  ;  and  by  s.  24 
it  is  provided  that  such  witnen 
making  a  false  affinnation  shall  be 
guilty  of  perjury  ;  see  s.  98»  eztend- 
mg  Uie  23rd  section  to  all  oourts  of 
judicature,  as  well  criminal  as  aU 
others,  and  to  all  persons  having  by 
law,  or  by  consent  of  parties,  anthon- 
ty  to  hear,  receive,  and  examine  evi- 
dence. 
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force  and  effect  as  if  such  person  had  taken  an  oath  in  the 
usual  form. 

2.  If  any  person  making  such  solemn  affirmation  or  declara- 
tion shall  wilMly,  falsely,  and  corruptly  affirm  or  declare  any 
matter  or  thing  which,  if  the  same  had  heen  sworn  in  the  usual 
form,  would  have  amounted  to  wilful  and  corrupt  perjury,  every 
such  person  so  offending  shall  incur  the  same  pensdties  as  by  the 
laws  and  statutes  of  this  kingdom  are  or  may  be  enacted  or  pro- 
vided against  persons  convicted  of  wilful  and  corrupt  perjury. 

A  man  who  has  no  religion  whatever,  or  none  that  can  bind 
his  conscience  to  speak  the  truth,  cannot  be  a  witness  ;  and  the 
proper  mode  of  examining  a  person  on  this  point  is,  not  as  to 
any  particular  opinion  or  doctrine,  but  whether  he  believes  in  a 
God,  the  obligation  of  an  oath,  and  a  future  state  of  rewards  or 
punishments  (A).  It  is  not  necessary  that  he  should  believe 
either  in  the  Old  or  New  Testament.  It  has  been  clearly  settled 
that  a  witness  cannot  be  sworn  unless  he  have  a  religious  belief; 
and  no  one  can  give  evidence  without  being  sworn,  unless  he 
belongs  to  one  of  the  classes  for  whom  special  provision  is  made 
by  the  legislature  (t).  This  judgment  decides  that  a  witness 
who  avows  himself  an  infidel  is  inadmissible,  even  although  he 
may  be  willing  to  take  the  oath  when  tendered.  No  person  is 
now  excluded,  by  reason  of  incapacity  from  crime,  from  giving 
evidence  in  person  or  by  deposition  (j). 

The  particuhtr  form  of  ceremony  of  administering  an  oath  is 
quite  distinct  from  the  substance  of  the  oath  itself.  The  form 
of  oaths  under  which  God  is  invoked  as  a  witness,  or  as  an 
avenger  of  perjury,  is  to  be  accommodated  to  the  religious  per- 
suasion which  the  swearer  entertains  of  God ;  it  being  vain  to 
to  compel  a  man  to  swear  by  a  God  in  whom  he  does  not  be- 
heve(l;).  According  to  several  decisions  and  enactments,  the 
mode  of  swearing  witnesses  of  different  religious  persuasions  may 
be  stated  to  be  as  follows  : — 

JeiM.]  A  Jew  is  sworn  on  the  Pentateuch,  with  his  head 
covered  (Z) ;  but  a  Jew  who  stated  that  he  professed  Christianity, 

(*)  B.  V.  Taylor,  Peake  11.  (i)  Puffend.  b.  4,  c.  2,  b.  4. ;  Oke. 

(i)  Maden  v.  Catanach,  7  £ng.  J.  Mag.  s.  66. 
N.  8  1107.  (0  2  Hale  P.  C.  279  ;  Omichund 

(J)  6  it  7  Vic  c.  86, 1.  1.  V.  Barker,  WillcB,  543. 
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but  had  never  been  baptized,  nor  even  formally  renounced  the 
Jewish  faith,  was  allowed  to  be  sworn  on  the  New  Testament  (m). 
A  witness  who  stated  that  he  believed  both  the  Old  and  the 
New  Testament  to  be  the  word  of  Grod,  yet,  as  the  latter  prohi- 
bited, and  the  former  countenanced,  swearing,  he  wished  to  be 
sworn  on  the  former,  was  permitted  to  be  so  sworn  (n).  So, 
where  a  witness  refused  to  be  sworn  in  the  usual  form,  by  laying 
his  right  hand  on  the  book,  and  afterwards  kissing  it^  but 
desired  to  be  sworn  by  having  the  book  laid  open  before  him, 
and  holding  up  his  right  hand,  he  was  sworn  accordingly  (o). 

Mahomed<ins,]  A  Mahomedan  is  sworn  on  the  Koran.  The 
form  in  Morgan's  case  (oo)  was  as  follows  : — The  witness  first 
placed  his  right  hand  flat  upon  the  book,  put  the  other  hand  to 
his  forehead,  and  brought  the  top  of  his  forehead  down  to  the 
book,  and  touched  it  with  his  head.  He  then  looked  for  some 
time  upon  it,  and  being  asked  what  effect  that  ceremony  was  to 
produce,  he  answered  that  he  was  bound  by  it  to  speak  the 
truth  (p). 

Quakers  or  Moravians.]  (pp)  "  I,  A.  B.,  being  one  of  the  peo- 
ple called  Quakers  [or  one  of  the  persuasion  of  people  called 
Quakers,  or  of  the  United  Brethren  called  Moravians,  as  the  case 
may  he]  do  solemnly,  sincerely,  and  truly  declare  and  affirm,  &c." 
For  those  who  were  formerly  Quakers  or  Moravians  {q): — "  I, 
A.  B.,  having  been  one  of  the  people  called  Quakers  [or  one  of 
the  persuasion  of  the  people  called  Quakers,  or  of  the  United 
Brethren  called  Moravians,  a^  the  case  may  he],  and  entertaining 
conscientious  objections  to  the  taking  of  an  oath,  do  solemnly, 
sincerely,  and  truly  declare  and  afiirm,  &c." 

For  Separatists.]  (r)  "  I,  A.  B.,  in  the  presence  of  Almighty 
God,  solemnly,  sincerely,  and  truly  affirm  and  declare  that  I  am 
a  member  of  the  religious  sect  called  Separatists,  and  that  the 
taking  of  an  oath  is  contrary  to  my  religious  belief  as  well  as 
essentially  opposed  to  the  tenets  of  that  sect ;  and  I  do  also  in 
the  same  solemn  manner  affirm  and  declare,  dsc" 

(m)  Gilham*s  Case.  1  Esp.  285.  {oo)  1  Leach  54. 

(n)  Edmonds  V.  Rowe,  Ry.  &  Moo.  (p)  Roeooe  C.  Ev.  181. 

R-  77.  (pp)  See  3  «c  4  Wm.IV.  o.  49. 1. 1. 

(o)  Dalton  v.  Colt,   2   Sid-    6  ;  (?)  1  &  2  Vie.  a  77. 

Willis,  b^^.  (r)  8  &  4  Wm,  IV.  o.  82,  ■.  1. 
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Deaf  and  dumb  witnesses,  as  weU  as  all  others  who  do  not 
speak  the  English  language,  should  be  swom  through  the  medium 
of  another  person  duly  qualified  to  interpret  them,  the  interpre- 
ter being  first  sworn  faithfully  to  interpret  the  witness.  Also, 
where  the  defendant,  or  the  party  charged,  does  not  understand 
the  English  language,  the  evidence  should  be  interpreted  to 
him.     The  interpreter's  oath  may  be  in  the  following  form  : — 

Interprtter' s  oaUiJ]  "  You  shall  truly  and  faithfully  interpret 
the  evidence  about  to  be  given,  and  all  other  matters  and  things 
touching  the  present  charge,  and  the  [French,  or  a^  the  case  Tnay 
6e]  language  into  the  English  language,  and  the  English  language 
into  the  [French,  &c]  language,  according  to  the  best  of  your 
skill  and  ability  ;  so  help  you  God." 

Justice  enforcing  evidence,']  When  the  witness  appears^  either 
by  virtue  of  a  summons,  or  under  a  warrant,  or  where  he  is 
present  and  is  verbally  required  to  give  evidence,  and  he  refuses 
to  be  examined  upon  oath,  or  to  take  the  oath  ;  or,  having  done 
80,  declines  to  give  evidence,  or  refuses  to  produce  documents, 
the  justice  may  adjourn  the  proceedings  for  a  period  not  exceed- 
ing eight  days,  and  commit  the  witness  to  gaol ;  and  if  he  is 
again  re&actory  on  the  adjourned  hearing,  he  may  again  be 
committed  \  and  so  on,  until  he  consents  to  give  evidence  ;  pro- 
vided that  in  any  case  of  summary  jurisdiction  no  such  impri- 
sonment is  to  exceed  one  month  in  the  whole  («).  The  misbe- 
haviour of  a  witness  is  not  to  impede  the  course  of  justice,  and 
if  the  magistrate  has  sufficient  evidence,  he  may  proceed  with 
the  charge  and  dispose  of  it  {t). 

Not  hound  to  criminate  hiT/iselfJ]  By  statute  14  and  15  Vic.  c. 
99,  s,  3,  no  person  is  compellable  to  answer  any  question  tend- 
ing to  criminate  himself.  The  word  "  criminate"  only  protects  a 
party  &om  answering  such  questions  as  tend  to  subject  him  to 
some  penalty  or  punishment,  and  does  not  apply  where  the 
question  tends  to  fix  a  civil  responsibility  on  him.  The  witness 
is  JiiTTiftplf  to  determine  whether  his  answer  may  tend  to  crimi- 

(«)  14  &  15  Vic.  c.  93,  8.  13.  evidence  is  guilty  ol  a  misdemeanctr. 

(0  On  a  charge  for  an  indictable  for  which  he  may  be  indicted  ;  Dick, 
office,  a  witness  refusing  to  give      seas.  148. 
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nate    him,   and  the  court  will   do    right  in    cautioning  the 
party  (u). 

Answering  questions  tending  to  degrade,^  "A  witness  may  be 
asked  whether  he  has  been  convicted  of  any  felony  or  misde- 
meanor, and,  upon  being  so  questioned,  if  he  either  denies  the 
fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the  opposite 
party  to  prove  such  conviction  ;  and  a  certificate  containing  the 
substance  and  effect  only,  omitting  the  formal  part^  of  the  indict- 
ment and  conviction  for  such  offence,  purporting  to  be  signed 
by  the  clerk  of  the  court  or  other  ofi&cer  having  the  custody  of 
the  records  of  the  court  where  the  offender  was  convicted,  or  by 
the  deputy  of  such  clerk  or  ofi&cer,  shall,  upon  proof  of  the  iden- 
tity of  the  person,  be  sufficient  evidence  of  the  conviction,  with- 
out proof  of  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same"  (v). 

Party  discrediting  his  ovm  tdtness,']  By  19  and  20  Vic.  c.  102, 
s.  25,  "a  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character,  but  he 
may,  in  case  the  witness  shall  in  the  opinion  of  the  judge  (w) 
prove  adverse,  contradict  him  by  other  evidence,  or  by  leave  of 
the  judge,  prove  that  he  has  made  at  other  times  a  statement 
inconsistent  with  his  present  testimony ;  but  before  such  last- 
mentioned  proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement.''  It  has  been  held  {x)  that  a 
witness  is  not  ^^  adverse"  within  the  meaning  of  this  statute 


(tt)  Kshepr.  RonaldB,  22  L.  J.  C. 
P.  62. 

(v)  A  fee  of  five  shillings  may  be 
demanded  by  the  officer  ;  see  19  & 
20  Vic.  c.  102,  88.  28,  98.  The 
mode  of  proving  the  conviction  given 
by  this  section  28,  is  the  same  as 
that  provided  by  the  7  &  9  Geo.  TV. 
c.  28,  8 .  11,  under  which  it  has  been 
held,  that  tiie  certificate  must  state 
not  only  the  conviction  but  the  judg- 
ment was  given  for  the  felony  men- 
tioned in  it.  R.  V.  Ackroyd,  1  Car. 
&  K.  158.  Some  evidence  of  iden- 
tity must  be  given  to  connect  the 


witness  with  the  person  mentioned 
in  the  certificate  ;  it  is  sufficient  to 
prove  that  the  witness  is  the  person 
who  underwent  the  sentence  men- 
tioned in  the  certificate,  R.  v.  Crofts, 
9  C.  &  P.  219. 

(it)  This  section  applieB  to  all 
courts  of  judicature,  dvu  and  crimi- 
nal, 8.  98,  and  therefore  applies  to 
cases  heard  in  quarter  or  petty  ses- 
sions. 

ix)  See  Greenough  v.  Ecdes,  28 
L.  J.  160,  Q.  B.,  on  the  correspond- 
ing sec.  of  the  £ng.  C.  L.  P.  Act, 
1854. 
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merely  because  his  testiixiony  is  unfavourable  to  the  person 
calling  him.  To  be  ^*  advent*  within  the  meaning  of  the  section, 
so  as  to  entitle  the  person  calling  him  to  prove  that  he  has 
made  at  another  time  a  statement  inconsistent  with  his  present 
testimony,  such  witness  must  in  the  opinion  of  the  judge  be 
ho$tUe, 

Contradicting  mtnesa.]  It  is  provided  by  19  &  20  Vic.  c. 
102,  ss.  26  &  27,  that  if  a  witness  upon  cross-examination  as  to 
a  former  statement  made  by  him  relative  to  the  subject  matter 
in  issue,  and  inconsistent  with  his  present  testimony,  does  not 
distinctly  admit  that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  and  a  witness  may  be  cross- 
examined  as  to  previous  statements  made  by  him  in  writing,  or 
reduced  into  writing  relative  to  the  subject  matter  in  issue, 
without  such  writing  being  shown  to  him  (y). 

Informations  to  be  taken  in  the  language  of  the  witness."]  The 
evidence  should  be  taken  down  in  the  first  person  fully  and  pre- 
CLBely,  and  as  nearly  as  possible  in  the  words  and  phrases  used  by 
the  witness  ;  and  it  will  be  observed  that  the  statute  requires  the 
magistrate  to  take  the  deposition  of  the  witness  himself  (z).  The 
use  of  technical  language  should  be  avoided,  for,  when  the  depo- 
sition is  read  over  to  the  witness,  he  may  not  comprehend  its 
meaning.  The  magistrate,  or  his  counsel  concerned  for  him, 
may  interrogate  the  witness,  if  it  be  necessary  to  elucidate  the 


(y)  Cotmael  for  the  priBoner  is  en- 
titled, under  8.  26,  to  give  evidence 
that  a  witness  made  a  statement  be- 
fore a  J.  P.  which  is  not  in  the  in- 
formations ;  and  mider  s.  27  counsel 
is  entitled  to  give  parol  evidence  of 
the  witness  having  made  the  alleged 
statement  before  the  J.P.  without 
producing  and  reading  any  part  of 
the  witnesses's  depositions.  If  coun- 
sel for  the  prisoner  seeks  to  contra- 
dict a  witness  for  the  crown  by 
what  is  contained  in  the  latter*s  de- 
positions, he  need  not  read  the  whole 
of  the  depositions,  but  only  such 
part  as  relates  to  the  evidence  which 
counsel  seeks  to  contradict.  It  la 
the  duty  of  the  judge  in  either  of  the 
above  cases  to  call  for  the  depositions 


and  inspect  them,  and  to  decide  whe- 
ther parol  evidence  may  be  given  to 
contradict  the  witness,  or  whether  in 
consequence  of  the  alleged  contra- 
dictory statement  appearing  in  the 
depositions,  portions  of  the  latter 
must  be  read. — R.  v.  Connors,  4  Ir. 
J.  N.  S.  264. 

(«)  14  &  16  Vic.  c.  98,  s.  14  ;  see 
Caudle  r.  Seymour.  1  Q.  B.  889.  It 
has  been  the  law,  since  the  2  &  3  Phil. 
&  Mary  in  England,  and  in  Ireland 
since  the  10  Car.  1.  st.  2,  c.  18,  to 
take  down  the  evidence  against  the 
accused  in  the  shape  of  written  de- 
positions on  oath,  on  charges  of  fe- 
lonies, and  it  has  been  extended  to 
misdemeanors  by  later  statutes. 
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truth ;  but  of  course  the  magistrate  should  avoid  leading  the 
witness,  or  suggesting  anything  to  him  which  he  cannot  posi- 
tively swear  to,  and  to  remember  that  hearsay  is  no  evidence. 
It  is  most  important  that  justices  should  be  precise  in  taking 
informations,  because  the  court  above  looks  to  them  when 
returned  upon  subsequent  proceedings,  as  well  as  the  person 
who  has  to  frame  the  indictment ;  and  the  validity  of  an  infor- 
mation is  often  tested  on  the  trial  of  the  offender  (a). 

Dtmbtftd  capacity.^  If  the  witness  be  of  at  all  doubtful  capa- 
city, it  will  be  also  proper  that  the  magistrate  should  examine 
him  with  a  view  to  test  his  capacity,  and  that  the  questions  and 
answers  should  be  taken  down  and  returned  with  the  depositions 
for  the  information  of  the  court  at  the  trial  (6). 

To  be  examined  separately.]  Witnesses  on  the  taking  of  infor- 
mations should  be  examined  separately,  and  no  one  who  has 
given  evidence  should  be  permitted  to  inform  any  other  witness, 
not  yet  examined  as  to  the  evidence  which  he  himself  has 
given  (c). 

Deftndant  to  be  present.]  It  is  proper  also  that  the  accused 
should  be  present  during  the  whole  time  that  the  witness  is 
giving  his  evidence  on  oath,  in  order  that  he  may  afterwards 
have  the  better  opportunity  of  cross-examining  him  (cQ-  but 
where  the  witness  has  made  an  information  before  the  prisoner's 
arrest,  it  is  usual  to  have  this  information  read  over  to  him  in 
the  presence  of  the  prisoner,  and  to  call  on  him  again  to  attest 
its  truth  by  his  oath,  and  to  identify  the  accused  ;  after  which 
the  defendant  is  asked  if  he  has  any  questions  to  put  to  the 
witness.  All  these  questions,  as  far  as  they  are  material^  ought 
to  be  carefully  taken  down,  with  the  answers  to  them,  by  the 
magistrate.  If  the  witness  has  nothing  further  to  add  to  his 
former  information,  than  the  identification  of  the  prisoner,  this 

(a)  See  14  &  15  Vic.  c  93,  s.  14,  R.  v.  Connors  and  others,  4  L  J.  N. 

when  it  ma^  be  used  on  the  trial ;  as  S.  263. 

to  how  it  IB  to  be  used  in  crown  (6)  R.  v.  Painter,  2  Car.&K.  819  ; 

practice,  see  R.  v.  Clements,  6  Cox,  2  Cox,  244. 

C.  C.  191 ;  R.  V,  Austin,  25  L.  J.  (r)  Taylor  v.  Lawson,  8  C.  &  P. 

M.  C.  48  ;  R.  r.  Beeston,  1  Dear.  C.  548  ;  ante,  p.  73. 

C.  405  ;  R.  V.  Dihnore,  6  Cox,  52  ;  (cO  2See  R.  v.  Beeston,  1  Dear.  C. 

R.  V.  Ledbitter,  8  Car.  &  K.  108,  C.  408. 
Com.  Law  Pro.  Act,  1856,  ss.  26,  27 ; 
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feet  and  the  truth  of  his  fonaer  deposition  should  be  subjoined 
to  the  original  information,  as  well  as  the  answers  made  by  the 
witness  if  examined  by  the  accused ;  and  a  fresh  jurat  should 
then  be  made  to  the  informations.  If  the  accused  has  been 
committed  for  tiial,  and  fresh  evidence  can  be  procured,  the 
magistrates  should  take  the  information  of  those  witnesses,  and 
bind  them  oyer  to  attend  at  the  trial  (e).  In  this  case  the  magis- 
trates have  no  power  to  take  the  depositions  of  those  witnesses 
in  the  presence  of  the  prisoner,  he  being  then  in  gaoL 

Signing  depasiUant,']  When  the  evidence  has  been  taken 
down,  and  read  over  carefully  and  deliberately  to  the  witness,  it 
should  be  signed  by  him  and  the  magistrate  (/).  The  marginal 
note  to  the  form  of  deposition  given  in  the  statute  directs  it  to 
be  signed  by  the  witness,  if  he  will ;  but  it  will  not  render  it 
nugatory  if  it  be  not  so  signed  (g),  and  the  act  provides  no 
process  for  compelling  the  witness  to  sign  it ;  but  if  he  refuses, 
it  is  a  contempt  of  the  statute,  for  which  the  magistrate  may 
commit  him. 

Binding  mtnessJ]     After  the  witness  has  given  his  evidence, 
the  magistrate  may  bind  him  (h)  to  appear  at  the  trial  of  the 
accuaed ;  but  in  case  the  latter  is  not  committed  for  trial,  then 
the  magistrate  should  discharge  the  witness  (i).     If  a  witness  is 
willing  to  be  bound,  but  cannot  find  sureties,  it  is  very  doubtful 
whether  the  justice  of  the  peace  has  any  power  to  commit  him. 
The  act  14  &  15  Vic.  c.  93,  s.  13,  cL  6,  only  confers  the  power 
to  commit  when  the  witness  shall  refuse  to  be  bound ;  so  if  he 
,  be  willing  to  be  bound,  but  be  unable  to  find  sureties,  magis- 
trates are  recommended,  as  the  safest  course  for  them  to  follow 
in  such  a  case,  not  to  commit.     Another  difficulty  appears  to 
arise  on  the  provisions  of  the  same  section  of  the  petty  sessions 
act,  in  case  it  is  apprehended  that  the  witness,  after  having 
entered  into  his  recognizance  to  give  evidence,  is  about  to  ab- 
scond ;  in  such  a  case  it  is  doubtful  if  the  J.  P.  has  the  power 

(e)  14  It  15  "Vic.  o.  98,  b.  10.  their  duty  to  a  clerk." 
(/)  Id.  a.  14  ;  Mr.  J.  Pattison  re-         (^)  R.  v.  Fleming,  2  Leach,  854. 
Qttks  in  Candle  v.  Seymoor,  1  Q.  (A)  For  form,  see  schedule  to  14  & 

B.  m,  **  that  magistrates  should  be  15  Vic.  o.  93,  Ab.  or  C. 
euefiil  not  to  commit  this  part  of         {%)  Id.  s.  18,  a.   6. 
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again  to  compel  the  witness  to  enter  into  a  fresh  recognizance, 
for  it  would  seem  that  the  magistrate's  functions  are  exhausted, 
once  that  he  has  pursued  the  directions  of  the  statute,  and  that  he 
has  no  continuing  power.  As  the  statute  gives  no  directions  on 
the  subject,  magistrates  are  advised  not  to  stretch  their  powers, 
but  leave  the  matter,  should  such  a  case  arise,  to  the  directions 
of  the  law  advisers  of  the  crown. 

Guardians  and  overseers  may  he  required  to  prosecute.']  In  cer- 
tain cases  under  the  recent  statute  24  &  25  Vic.  c.  100,  s.  73, 
the  justices  before  whom  the  cases  mentioned  in  that  section 
have  been  brought,  may  certify  under  their  hands  that  it  is 
necessary  for  the  purposes  of  public  justice  that  the  prosecution 
should  be  conducted  by  the  guardians  of  the  union  or  the  place 
in  which  the  offence  shall  be  charged  to  have  been  commit- 
ted ;  and  upon  personal  service  of  that  certificate,  the  guardians 
are  to  undertake  the  prosecution. 

Prisoner's  case,]  When  the  examinations  of  the  witnesses  for 
the  prosecution  have  been  completed,  the  justice  must  read  over 
to  the  accused  the  depositions,  and  then  take  down  in  writing 
his  statement  (if  any).  The  magistrate  should  first  caution  him 
'Hhat  he  is  not  obliged  to  say  anything  unless  he  desires  to 
do  so,  but  that  whatever  he  does  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  him  on  his  trial" 
The  statement,  when  taken  down,  is  to  be  read  over  to  the 
prisoner  and  signed  by  the  magistrate,  and  transmitted,  along 
with  the  depositions,  to  the  clerk  of  the  crown  or  peace  (j).  A 
statement  elicited  from  a  prisoner  by  a  question  put  to  him  • 
without  any  previous  caution  by  a  justice  of  the  peace  is  not 
admissible  against  him  on  his  trial  {k)y  therefore  magLstrates 
ought  not  to  press  a  prisoner  with  questions  as  to  any  matters 
bearing  upon  the  charge  upon  which  he  is  brought  before 
them  {e). 

{J)  14  &  15  Vic.  c.  93,  B.  14.  Baldry*8  case,  2  Den.   C.   C.  445. 

(jfe)  R.  V.  Pettdt,  4  Cox,  C.  C.  164.  overruling  R.  v.  Drew,  8  C.  fc  P. 

ll)  The  authorities  are  numerous  140  ;  R.  v.  Morton,  2  Moo.  &  R.  514 ; 
and  exceedingly  unsatisfactory  on  R.  v.  Farlay,  1  Cox,  76  ;  R.  «.  Har- 
the  subject  of  what  words  constitute  ris,  ib.  106,  Parke,  K  w  repoxtad 
an  inducement  or  threat,  so  as  to  to  have  said,  "  I  confess  that  X  can- 
exclude  a  confession.      Indeed,   in  not  look  at  the  deoisiouB  without 
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The  caution.]  The  caution  required  by  the  statute  need  only 
be  administered  by  the  magistrate  after  the  conclusion  of  the 
taking  of  the  depositions ;  but  a  voluntary  statement  made  by  a 
prisoner  in  the  course  of  an  examination  before  a  magistrate, 
and  before  all  the  witnesses  have  been  examined,  is  admissible 
in  evidence,  although  no  caution  has  been  given  by  the  magis- 
trate (m) ;  such  observation,  therefore,  if  material,  should  be 
taken  down  in  the  depositions  (n). 

ExamifuOion  of  wUruues  for  prisoner.]  There  is  no  mention 
made  in  the  statute  14  &  15  Vic.  c.  93,  of  the  right  of  the 
defendant  to  examine  witnesses  in  his  own  behalf;  however, 
the  better  opinion  seems  to  be  that^  if  the  accused  wishes  to  call 
witnesses  to  disprove  the  charge,  they  should  be  heard.  Lord 
Denman,  Chief  Justice,  says  (o): — "In  all  cases  in  which 
prisoners  charged  with  felony  have  witnesses,  and  those  wit- 
nesses are  in  attendance  at  the  time  of  the  examination  before 
the  magistrate,  I  should  recommend  that  the  magistrate  should 
hear  the  evidence  of  such  witnesses,  as  the  prisoner,  on  being 
asked,  wishes  to  be  examined  in  his  defence.  J£  such  witnesses 
merely  explain  what  has  been  proved  in  support  of  the  charge, 
they  will  actually  have  made  out  a  defence  on  behalf  of  the 
accused,  and  there  will  be,  of  course,  no  necessity  for  any  further 


some  shame,  when  I  consider  what 
objections  hAve  prevailed  to  pKrevent 
the  reception  of  confessions  in  evi- 
dence ;  and  I  ame  with  the  obser- 
vations of  Mr.  Pitt  Taylor  that  the 
role  has  been  extended  quite  too  far, 
and  that  justice  and  conmion  sense 
have  too  frequentiy  been  sacrificed 
at  the  shrine  of  mercy.**  The  follow- 
ing cases,  however,  may  be  taken  to 
fimiish  a  good  index  to  those  words 
and  exprendons  that  should  be  con- 
sidered as  falling  within  the  rule. 
"  Unless  you  give  me  a  more  satis- 
&ctoiy  answer,  I  will  take  you  be- 
fore a  magistrate ;"  R.  v.  Thompson, 
1  Lea,  C.  C.  291 ;  R.  v.  Luckhurst, 
Pearoe  and  Bear,  C.  C.  291 ;  R.  v, 
Richards,  5  C. &P.  818  ;  R. v.  Walsh 
It.  C.  B.  SM.  "  The  watch  has 
been  found,  and  if  you  do  not  tell  me 
who  your  partner  was,  I  will  com- 


mit you  to  prison ;"  R.  v.  Parratt, 
4  C.  &  P.  670  ;  R.  v.  Upchurch,  1 
Moo.  C.  C.  465  ;  *'  I  shall  search  for 
the  child ;  so  you  may  as  well  tell 
where  it  is  ;"  R.  v.  Cain,  1  C.  &  D. 
C.  C.  86  ;  see  also  R.  v.  Cass,  1  Lea, 
C.  C.  298 ;  Boyd  v.  the  State,  2  Hum- 
phry, R.  87  ;  R.  V.  Jones,  R.  &  R. 
162  ;  R,  V.  Partridge,  7  C.  &  P.  651 ; 
Guild's  case,  5  Halst.  168  ;  R.  v. 
Kingston,  4  C.  &  P.  887 ;  1  Tay.  Ev. 
2nd  ed.  709. 

(m)  R.  V.  Strippe,  2  Eng.  Jur.  N. 
S.  452 ;  1  Dear.  C.  C.  648. 

(n)  R.  v.  Weller,  2  C.  &  K.  223. 
It  has  been  held  that  a  voluntary 
statement  not  taken  down  by  the  J .  P. 
or  put  into  the  depositions  may  be 
used  at  the  trial,  see  R.  v.  Stripps, 
sup.  sed.  qu. 

(o)  2  C.  &  K.  846. 
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proceedings ;  but  if  the  witnesses  so  called  contradict  those  for 
the  prosecution  in  material  points,  then  the  case  would  be  pro- 
perly sent  to  a  jury  to  ascertain  the  truth  of  the  statements  of 
each  party;  and  the  depositions  of  the  prisoner's  witnesses, 
being  taken  and  signed  by  them,  should  be  transmitted,  together 
with  the  depositions  in  support  of  the  charge."  As  a  forcible 
illustration  of  the  benefit  of  hearing  evidence  for  the  accused, 
may  be  mentioned  the  expressions  of  C.  J.  Denman  (p) : — "  K 
a  person  in  whose  possession  stolen  property  is  found  gives  a 
reasonable  account  of  how  he  came  by  it,  and  refers  to  some 
known  person  as  the  party  from  whom  he  received  it,  the  magis- 
trate should  send  for  that  person,  and  examine  him,  as  it  may 
be  that  his  statement  may  entirely  exonerate  the  accused  person, 
and  put  an  end  to  the  charge*'  (q). 

No  objection  to  be  aUowtd  for  defect  in  the  information,'\  No 
objection  shall  be  allowed  at  the  examination  of  witnesses  in 
proceedings  for  indictable  ofifences,  for  any  alleged  defect  in 
substance  or  in  form  in  any  information,  complaint^  summons, 
warrant,  or  other  form  of  procedure  under  the  Petty  Sessions 
Act,  1851,  or  for  any  variance  between  them  and  the  evidence 
adduced  on  the  part  of  the  prosecutor ;  but  if  it  appears  to  the 
justice  that  thereby  the  defendant  has  been  misled  or  deceived, 
he  may  adjourn  the  proceedings,  or  commit  the  accused  till  the 
adjourned  hearing  (r). 

Remanding  prisoner.']  If,  from  the  absence  of  any  witness, 
or  from  any  other  reasonable  cause,  it  becomes  advisable  to  defer 
the  further  examination  of  the  witnesses,  the  justice  may  either 
admit  the  accused  to  bail,  or  by  warrant  («)  remand  him  to  gaol 
for  such  time  as  he  thinks  expedient,  provided  the  remand  does 
not  exceed  eight  clear  days  {t).  But  the  justice  may  order  the 
accused  to  be  brought  before  him  or  any  other  justice  of  the 
county,   at  any  time  before  the  expiration  of  the  period  for 

(/))  As  cited  in   Wise's  Sup.  to  the  magistrates'  hearing  and  exami- 

Bum,  J.  506.  ning  witnesses  for  the  prisoner,  and 

(7)  See  the  opinion  at  p.  507  of  that  it  is  incumbent  on  them  so  to  do. 

Wise's  Sup.  to  Bums,  J.  of  Sir  A.  (r)  14  &  15  Via  c.  98,  s.  89. 

£.  Cockbum  and  Messrs.  Crompton,  («)  For  form  see  schedule  to  14  & 

Ellis,  &  HaU,  upon  the  same  point ;  15  Vic.  c.  93,  £b. 

they  all  concur  in  the  propriety  of  (()  14  &  15  Vic.  c.  93,  s.  14. 
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wbicli  he  has  been  remanded.  The  remand  should  be  at  the 
instance  of  the  magistrate,  and  not  of  the  prosecutor ;  for  if  the 
giving  into  custody  was  wrongful,  such  a  remand  at  the  instance 
of  the  latter  would  be  grounds  for  damages  against  the  magis- 
trate (tf).  A  remand  is  to  be  carefully  distinguished  from  a 
committal ;  a  person  ought  not  to  be  committed  for  an  offence 
until  the  depositions  against  hiTn  are  complete,  and  show  the 
corpus  ddieU  on  the  £&ce  of  them,  whereas  the  person  is  re- 
manded for  further  examination  because  the  depositions  are  not 
complete,  and  do  not  show  the  corpus  delicti  (v).  When  the 
examination  is  resumed  by  the  justice,  the  witness's  examination 
should  not  be  used  to  refresh  his  memory,  for  a  deposition  is 
not  to  be  considered  as  the  witness's  own  memorandum  made 
by  him  contemporaneously  with  the  occurrence  of  the  facts 
stated  there,  but  as  a  narrative  taken  down  by  somebody  else 
from  a  statement  subsequently  made  by  him  {w).  Whenever 
the  J.  P.  shall  be  of  opinion  that  the  evidence  is  not  sufficient 
to  put  the  accused  on  his  trial,  he  shall  forthwith  order  his 
discharge,  if  in  custody,  as  to  the  information  then  under 
inquiry  {x),  A  J.  P.  is  clearly  bound,  in  the  exercise  of  a  sound 
discretion,  not  to  commit  any  one  unless  a  pfima  facie  case  is 
made  out  against  him  by  witnesses  entitled  to  a  reasonable 
degree  of  credit  (y).  Justices  in  the  performance  of  this  part  of 
their  duties  wiU  not  balance  the  evidence  and  decide  according 
as  it  preponderates,  for  this  would  in  fact  be  taking  upon  them- 
selves the  functions  of  the  petty  jury,  and  be  trying  the  case ; 
but  they  will  ask  themselves  whether  or  not  the  evidence  as 
it  stands  makes  out  a  strong  or  probable  case  of  guilt,  in  any 
one  of  which  cases  they  will  do  right  in  committing  the  party 
to  triaL  If  from  the  slender  nature  of  the  evidence  they  feel 
that  the  case  is  not  sustained,  and  that  if  they  committed,  a 
verdict  of  acquittal  must  be  the  necessary  consequence,  they 
should  at  once  discharge  the  accused  (yy). 
Accused  entitled  to  copies  of  depositionsy  <£rc.]     When  the  ex- 

(tt)  Locke  V,  Aston,  12  Q.  B.  875.  (2)  14  &  15  Vic.  c.  93,  b.  15. 

(r)  See  R  v.  Lord  Mayor  of  Lon-  (y)  Cox  v.  Coleridge,  1  B.  &  C. 

don,  5  Q.  B.  555.  50,  per  Bayley,  J. 

{w)  B.  V.  Palmer,  5  Coz,  C.C.  230.  ijjy)  Saunders,  Pr.  Mc.  161. 
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aminations  in  indictable  offences  have  been  completed,  then,  on 
or  before  the  first  day  of  the  sitting  of  the  court  where  the 
person  accused  is  to  be  tried,  the  accused  is  entitled  to  receive 
from  the  officer  or  peraon  having  the  custody  of  the  same,  copies 
of  the  depositions  on  which  he  shall  have  been  committed  or 
bailed,  on  payment  of  a  reasonable  sum,  not  exceeding  three 
halfpence  for  each  folio  of  90  words  (z).  But  the  accused  is  not 
entitled  to  receive  a  copy  until  the  whole  of  the  examinations 
are  completed ;  thus  he  cannot  demand  a  copy  upon  a  remand 
for  re-examination  (a),  and  he  is  not  entitled  to  them  where  he 
is  not  committed  to  prison.  A  party  is  only  entitled  to  a  copy 
of  the  deposition,  when  he  is  committed  for  trial ;  accordingly 
when  a  man  was  ordered  by  the  justices  to  find  sureties  to  keep 
the  peace,  and  in  default  of  doing  so  was  committed,  he  applied 
to  the  justices  for  copies  of  the  depositions,  which  was  refused ; 
he  subsequently  applied  to  the  Court  of  Queen's  Bench  that  the 
magistrates  might  be  ordered  to  furnish  them,  and  that  court 
held  that  he  was  not  entitled  to  have  them,  as  he  had  not  been 
committed  or  held  to  bail  to  take  his  trial  (6).  It  should  be  men- 
tioned that  the  accused  is  likewise  entitled  to  copies  of  deposi- 
tions taken  at  any  inquest  in  case  of  murder  or  manslaughter, 
on  the  same  terms  (c). 

Witness  committing  perjury,]  In  concluding  this  chapter  on 
examinations,  it  may  be  well  to  draw  attention  to  the  powers 
which  justices  possess  under  the  14  &  15  Vic  c.  100,  for  direct- 
ing a  prosecution  for  perjury  committed  before  them.  By  that 
statute  any  justice  of  the  peace  in  special  or  petty  sessions  may 
commit  a  person  guilty  of  wilful  and  corrupt  perjuiy  in  any 
evidence  given  before  him,  until  the  next  assizes  for  the  county, 
unless  he  enters  into  a  recognizance  to  appear  and  take  his  trial, 
and  to  bind  persons  to  give  evidence.  Before  ordering  a  prose- 
cution under  this  clause,  the  magistrate  ought  to  be  satisfied 
not  only  that  perjury  has  been  committed,  but  that  there  is 


(2)    14  &  15  Vio.  o.  98,  8. 14.  (&)  Humphrmezpute  New.  Seas. 

(a)  R.  V.  Lord  Mayor  of  London,  C.  179 ;  19  L.  J.  M.  C  189. 

6  Q.  6.  555  ;  ex  parte  Fletcher,  18  (c)  14  k  15  Vic.  o.  9S,  b.  14. 
L.  J.  67  M.  C. 
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"  a  reasonable  cause  for  such  prosecution/'  Two  witnesses — or 
one  witness,  and  something  that  will  supply  the  place  of  a 
second  witness — are  absolutely  essential  to  a  conviction  for  per- 
jury. To  sustain  the  accusation  of  perjury,  the  law  now  requires 
the  oath  of  one  witness  and  something  more,  to  contradict  the 
prisoner  on  a  material  fact,  otherwise  it  would  simply  be  the 
oath  of  a  witness  against  the  oath  of  the  accused ;  but  that  some- 
thing more  must  be  independent  corroborative  testimony,  dis- 
connected from  the  witness's  statement  (d).  The  court,  there- 
fore, should  not  order  a  prosecution  unless  it  sees  that  such  proof 
is  capable  of  being  adduced  at  the  trial  It  is  very  advisable 
also,  where  perjury  is  committed  id  giving  evidence,  that  such 
evidence  should  be  taken  down  in  writing  by  some  person  who 
can  prove  it  upon  the  trial. 
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The  general  principle  upon  which  this  species  of  evidence  is 
admitted  in  evidence,  was  stated^by  Lord  Chief  Justice  Eyre  to 
be  this  : — "  That  they  are  declarations  made  in  extremity,  when 
the  party  is  at  the  point  of  death,  and  when  every  hope  of  this 
world  is  gone  ;  when  every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful  considerations  to 
speak  the  truth;  a  situation  so  solemn  and  so  awful  is  considered 
by  the  law  as  creating  an  obligation  equal  to  that  which  is  im- 
posed by  a  positive  oath  id  a  court  of  justice"  (a). 

Beqidntes  of  the  declaration,']  As  the  persons  whose  declarations 
are  thus  admitted  are  considered  as  standing  in  the  same  situa- 
tion as  if  they  were  sworn,  the  danger  of  impending  death  being 

(<Q  B.  V.  Bnithwaite,  1  F.  &  F.  in  evidence  in  cases  of  homicide,  where 

698.  the  death  of  the  deceased  is  the  sub- 

(a)  B.  V.  Woodcock,  1  Lea.  G.  C.  ject  of  the  charge,  and  the  circum- 

502 ;  R.  V.  Dnmunond,  id.  888  ;  1  stances  of  the  death  are  the  subject 

Tbylor,  Er.  M^^    The  dying  dechutb-  of  the  dying  declaration ;  R.  v.  Mear, 

tions  of  peraons  are  only  admissible  2  K  &  C.  605 ;  4  D.  &  R.  120,  S.  C. 
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equivalent  to  the  sanction  of  an  oath,  it  follows,  therefore,  that 
where  the  declarant,  if  living,  would  have  been  incompetent  to 
testify  by  reason  of  infidelity,  imbecility  of  mind,  or  tender  age, 
his  dying  declarations  are  inadmissible  (b).  It  is  essential  to  the 
admissibility  of  these  declarations,  fii'st,  that  at  the  time  when 
they  were  made  the  declarant  should  have  been  in  actual  danger 
of  death ;  secondly,  that  he  should  then  have  had  a  full  appre- 
hension of  his  danger ;  and  lastly,  that  death  should  have 
ensued  (c).  It  is  not,  however,  necessary  that  the  declarant 
should  state  that  he  was  was  speaking  under  a  sense  of  impend- 
ing death,  if  it  satisfactorily  appears  that  the  declaration  was 
really  made  under  that  sanction  (d). 

To  be  taken  tdthout  oath.]  This  declaration  is  properly  to  be 
taken  without  oath ;  a  dying  declaration  should  never  be  sworn 
to ;  nor  has  the  magistrate  any  authority  to  administer  one ; 
though,  if  so  taken,  it  will  not  render  it  inadmissible  in  evi- 
dence (e)  It  differs  from  an  information  or  deposition  in  this, 
that  it  may  be  taken  by  any  other  person  than  a  justice  of  the 
peace,  though  he  should  take  it>  if  possible,  in  preference  to  any 
one  else.  The  presence  of  the  accused  is  not  necessary.  It  is 
no  objection  in  point  of  law  to  a  declaration,  that  it  was  made 
in  answer  to  questions ;  though  solicitations  naturally  weaken 
the  effect  of  the  evidence  (/).  But  where  a  statement^  ready 
written,  was  brought  by  the  father  of  the  deceased  to  a  magis- 
trate, who  accordingly  went  to  the  deceased  and  interrogated  her 
as  to  its  accuracy,  paragraph  by  paragraph,  it  was  rejected  by 
Mr.  Justice  Crampton,  "  because  the  magistrate  should  not  have 
trusted  to  the  relation  of  a  third  party,  but  should  have  taken 


(6)  See  Tay.  Ev.  669. 

(c)  Sussex  Peer,  11  CL  &  Fin.  108, 
112. 

(d)  R.  V.  Woodcock,  1  LeaC.C.603 ; 
R.  V.  John,  1  East,  P.  C.  867  ;  R,  v. 
Bonner.  6  C.  &  P.  886  ;  R.  v.  Van 
ButcheU,  3  id.  631  ;  R.  v,  Mosley,  1 
Moo.  C.  C.  97  ;  R.  v.  Spilsbury.  7  C. 
k  P.  187  ;  R.  V.  Minton,  1  M'NaUy, 
Ev.  386  ;  R.  v.  Scallan,  Craw,  k  Dix, 
Abr.  Cas.  340  ;  R.  v,  Nicolas,  6  Cox, 
C.  C.  121 ;  R.  V.  Qaulter,  id.  367 ; 


see  R.  V.  Reanev,  1  D.  &  B.  C.  C.  R. 
161  ;  R.  t».  Whitworth,  1  F.  F. 
882. 

{e)  See  R.  V.  Fitzgerald.  Ir.  C.  R. 
169 ;  Woodcock's  case,  1  Leach,  508 ; 
4  BL  Com.  137 ;  1  Tay.  Ev.  678  ;  1 
U.  &  W.  J.  P.  866. 

(/)  R,  V.  Fagent,  7  C.  &  P.  238  ; 
R.  V.  Woodcock,  1  Leach,  608  ;  R.  v. 
Reason,  1  Str.  499 ;  Fitzgerald's  < 
1  It.  C.  R.  168  ;  1  Tay.  Ev.  671. 
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down  the  deceased's  declaration  fix)m  her  own  lips,  or  at  least 
have  taken  it  down  in  her  presence  "  (g). 

General  instructions,']  The  most  advisable  course  to  be  pur- 
sued, when  a  person  is  at  the  point  of  death,  is,  if  practicable,  to 
obtain  the  assistance  of  a  magistrate,  who  should  at  once  take 
measures  to  procure  the  attendance  of  the  accused  party,  and 
take  the  depositions  of  the  injured  person  in  the  regular  manner, 
if  there  be  time  so  to  do.  Even  if  the  attendance  of  a  magistrate 
cannot  be  secured,  still  the  supposed  offender  should  be  brought 
into  the  presence  of  the  injured  party,  so  that  he  may  have  the 
opportunity  of  identifying  him,  or  saying  anything  he  thinks  fit 
in  his  presence.  It  may  be  that  the  party  may  be  wrongly 
suspected,  or  that  he  may  be  able  by  questions  to  elicit  facts 
lying  solely  in  the  knowledge  of  the  injured  party,  which  may 
at  once  reduce  an  apparent  murder  to  manslaughter,  or  justifiable 
homicide  (h). 


CHAPTEK  X. 
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Taking  first  into  consideration  the  power  and  duty  of  a  J.  P. 
with  respect  to  bailing  a  person  charged  with  an  offence,  it  may 
be  stated  that  it  is  essentially  a  judicial  duty,  involving  inquiries 
on  which  discretion  must  be  exercised,  and,  in  some  cases  of  mis- 
demeanor, discretion  under  circumstances  of  much  nicety,  and 
no  general  rule  can  be  laid  down  on  this  subject  (a).  But  this 
may  be  said,  that  in  a  case  of  serious  doubt  or  nicety,  when  a 
magistrate  feels  a  difficulty  in  deciding  on  the  weight  of  evidence, 


(g)  R.  r.  Fiti^^enJd,  llr.  C.  R. 
168,  169. 

(A)  A  Bimilar  oonne  is  recom- 
mended by  Mr.  Greaves  in  his  C.  P. 
Benort  to  the  Lord  Chancellor,  1856. 

(a)  Lhidford  v.  Fitzroy,  8  New. 
S.  C.  488 ;  18  Q.  B.  240.    An  ac- 


tion will  not  lie  against  a  magistrate 
for  refusing  bail,  without  proof  of 
malice,  ib.  To  refuse  or  to  delay  to 
bail  any  person  bailable,  is  an  offence 
against  the  liberty  of  the  subject  in 
any  magistrate,  at  common  law,  4 
Bla.  C.  297. 
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it  is  safer  to  reject  than  to  admit  bail,  because  if  rejected,  the 
party  may  obtain  relief  by  writ  of  fuxheas  corpus,  or  by  motion 
that  the  committing  magistrate  shall  return  the  informations ; 
and  he,  thereupon,  in  all  proper  cases,  will  be  bailed  or 
discharged,  by  the  court  or  judge  before  whom  he  shall  be 
brought  (6). 

Granting  hail  improperly.']  It  may  be  observed  that  a  J.P. 
has  no  authority  to  admit  to  bail  any  person  committed  by  a 
coroner's  warrant ;  neither  can  the  coroner  himself  interfere  in 
such  a  case.  The  only  course  is  for  the  prisoner  to  apply  to  the 
Court  of  Q.  B.  to  admit  him  to  bail.  On  the  other  hand,  it  may 
be  observed  that  no  coroner  has  a  right  to  interfere  with  a  pri- 
soner already  in  custody,  and  committed  by  a  magistrate  on  a 
criminal  charge.  Taking  bail  where  the  offence  is  not  bailable 
is  punishable,  by  the  judge  of  assize  or  gaol  delivery,  by  fine  (c), 
or  by  indictment,  as  a  negligent  escape  at  common  law  (c^. 

Power  of  superior  courts.]  The  Court  of  Q.  B.  or  any  judge 
thereof  in  vacation  may  admit  to  bail  in  all  cases  whatsoever, 
except  when  the  commitment  is  for  contempt  or  in  execution  (e) 
A  party  arrested  during  the  assizes  under  an  indictment  for  a 
misdemeanor  cannot  be  discharged  on  bail  without  pleading  and 
traversing  (/).  When  the  grand  jury  have  ignored  the  bills,  the 
party  cannot  be  detained  or  held  to  bail  until  a  future  assizes, 
without  having  new  informations  sworn  against  him  (g).    Where 


(6)  R.  V.  Dalton.  2  Str.  911  ;  1 
Leach,  270  ;  see  further  as  to  duty 
in  taking  bail,  9  Geo.  IV.  c.  54  ;  see 
power  of  metropolitan  police  to  take 
bail,  6  &  7  WiU.  IV.  c.  29,  s.  7  ;  6 
Vic.  sess.  2,  o.  24,  bs.  34,  35. 

(c)  See  Btatutea  9  Geo.  IV.  c.  54, 
8.  5  ;  8  Edw.  L,  c.  16  ;  27  Edw.  I., 
c.  3. 

(d)  Hale'a  Sum,  97  ;  2  Hawk,  c. 
15.  B.  7,  &  0.  19,  SB.  5, 10  ;  Bac.  Ab. 
"  Bail." 

(c)  Ch.  C.  L.  97,  Anon.  1  Lew. 
20  ;  Piatt's  case,  1  Lea.  201,  Srd.  ed.; 
Murray's  case,  1  Wils.  299 ;  FarreU's 
case,  Andr.  298  ;  R.  v.  Flower,  8 
T.  R.  314  ;  R.  r.  Brook,  2  T.  R. 
190  ;  1  Hayes,  C.  L.  94.  A  court 
of  Oyer  and  Terminer  may  bail  any 


prisoner  in  gaol,  and  subject  to  its 
jurisdiction,  whether  he  be  indicted 
or  not,  Anon.  1  Lew.  20 ;  but  a  judge 
of  gaol  delivery  cannot  bail  a  party 
not  in  gaol,  ib.  ;  see  further  as  to 
power  of  court  of  Q.  B.  R.  v.  Chap, 
man,  8  C.  &  P.  558 ;  R.  v.  Andi^ws  ; 
2  D.  &  a  10,  1  Rubs.  Sess.  Gas. . 
R.  V.  Waddington,  1  East,  159  ;  R, 
V.  MageniBs,  4  I.  J.  260  ;  5  Cox, 
C.  C.  511  and  see  R.  r.  McAtavey  ; 
4  Cox.  C.  C.  444 ;  Baronnet  in  tr, 
1  El.  &  Bl.  1,  1  Dear.  C.  C  R.  51  ; 
R.  V.  Robinson,  23  L.  J.  286,  Q.  B. 
R.  p.  Gallagher,  7  Ir.  0.  L.  R.  19. 

(/)  R.  V.  Wettenhall,  2  M.  & 
Rob.  291. 

ig)  R.  V.  Xrwin,  Mullingar  Sum. 
Ass.,  1856. 
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a  prisoner  had  been  sent  for  trial  before  the  Dublin  Commission 
Courts  but  before  the  bills  had  been  prepared  the  grand  jury 
had  been  discharged,  the  court  under  those  circumstances  made 
an  order  authorizing  the  magistrates  to  take  what  they  con- 
sidered sufficient  bail  (A).  Previous,  however,  to  making  an 
application  to  the  Court  of  Q.  B.  to  bail,  in  cases  where  the 
magistrate  has  jurisdiction,  an  application  should  be  made  to  the 
magistrate,  and  his  refusal  should  appear  on  the  face  of  the  affi- 
davit (i);  and  this  that  the  court  may  not  be  unnecessarily  trou- 
bled with  such  applications  {j).  The  court,  although  it  has  a 
controlling  power  over  the  decision  of  magistrates  in  bailing, 
will  not  interfere  unless  satisfied  that  such  discretion  has  been 
improperly  exercised  (Jc), 

In  ujhat  case  J, P.  may  admit  to  haU^  By  the  14  &  15  Vic.  c. 
93,  8.  16,  no  justice  can  admit  a  person  to  bail  charged  with  trea- 
son or  felony  under  11  &  12  Vic.  c.  12  (intituled  an  act  for  the 
better  security  of  the  crown  and  government  of  the  United 
Kingdom),  unless  by  order  of  the  Lord  Lieutenant  or  Chief 
Secretary,  or  by  the  Court  of  Q.  B.  or  one  of  its  judges.  But 
the  same  section  provides  that  where  any  person  is  charged 
before  a  magistrate  with  any  other  felony,  or  with  any  assault 
with  intent  to  commit  felony,  or  with  any  offence  against  the 
1  &  2  Will  rV.  c.  44,  (an  act  to  prevent  tumultuous  risings  of 
persons  within  this  kingdom,  and  for  other  purposes  therein 
mentioned),  or  with  obtaining  or  attempting  to  obtain  property 
by  fedse  pretences,  or  with  perjury,  or  with  subornation  of  per- 
jury, or  with  concealing  the  birth  of  a  child  by  secret  burying  or 
otherwise,  or  with  wilful  and  indecent  exposure  of  the  person, 
or  with  riot,  or  with  assault  in  pursuance  of  a  conspiracy  to  raise 
wages,  or  assault  upon  a  peace  officer  in  the  execution  of  his 
duty,  or  upon  any  person  acting  in  his  aid,  or  with  neglect  or 
breach  of  duty  as  peace  officer,  or  with  any  misdemeanor  for  the 
proBecution  of  which  costs  may  be  allowed  out  of  the  county 
rate  or  funds,  the  party  is  not  entitled  ex  deUto  justitice  to  bail ; 
but  if  it  appear  to  the  magistrate  that  it  is  such  a  case  as  that 

Qi)  R.  V.  Walker,  5  Cox,  C.  C.  500.         (j)  R.  v.  Finniston,  Batty,  682. 
<«)  R.  V.  Aahberty,  per  Mooie,  J.         {k)  R.  v.  GaUagher,  7  I.  C.  L-  R 
1st  May,  ld55,  M.  S.  19. 
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bail  should  be  taken,  be  is  to  admit  the  accused  to  bail  Per- 
sons charged  with  any  other  indictable  misdemeanor,  other  than 
those  above  enumerated,  are  entitled  as  of  right  to  bail,  unless 
the  justice  be  dissatisfied  with  the  suflSciency  of  the  bail  of- 
fered (Z). 

Offences  against  the  reventte.]  Under  the  23  &  24  Vic  c.  113, 
8.  39,  being  one  of  the  very  numerous  acts  to  amend  the  laws 
relating  to  excise,  persons  taken  before  a  justice  charged  with  an 
offence  against  any  of  the  laws  relating  to  the  inland  revenue, 
for  which  they  may  be  liable  to  conviction  on  immediate  arrest, 
may  be  remanded  from  time  to  time,  not  exceeding  eight  clear 
days,  or  the  J,  P.  may  take  bail  for  their  appearance,  either  with 
or  without  sureties. 

Who  should  offer  hail]  Bail,  under  the  above  section  of  the 
Petty  Sessions  act,  is  to  be  sought  for  upon  the  application  of 
the  accused,  and  it  is  not  necessary  that  the  justices  should  ask 
the  accused  if  he  wishes  to  be  bailed  (m).  But  if  the  justices 
are  proceeding  summarily  under  the  8th  sec.  of  14  &  15  Vic.  c. 
93,  to  determine  a  case  out  of  petty  sessions,  they  should  apprize 
the  accused  of  his  right  to  demand  bail,  and  they  have  no  right 
to  dispose  of  the  case  summarily  until  it  appears  that  the 
defendant  is  unable  to  procure  bail,  and  this  the  conviction 
should  shew  on  its  face  (n), 

C(ynsentfor  bail.']  If  the  accused  is  not  admitted  to  bail,  and 
the  committing  magistrate  is  of  opinion  that  he  ought  to  be,  he 
is  to  certify  (nn)  on  the  warrant  of  commitment  his  consent  to 
his  being  bailed,  stating  also  the  amount  of  bail  which  ought  to 
be  required,  and  then  any  J.  P.  of  the  county  where  the  prisoner 
is  confined  may,  at  any  time  before  the  first  day  of  the  sitting 
of  the  court  at  wliich  he  has  been  committed  to  be  tried,  admit 
him  to  bail  (o). 

When  sureties  cannot  attend.]  And  whenever  it  shall  not  be 
convenient  for  the  surety  or  sureties  in  any  case  to  attend  at  the 
gaol  to  join  with  the  accused  person  in  the  recognizance  of  bail, 
then  the  committing  justice,  or  the  justice  by  whom  he  can  be 

(0  14  &  15  Vic.  0.  93,  B.  16.  (nn)  For  fonn  of  certificate,  see 

(m)  E.  V.  HamUton,  6  Ir.  J.  N.  S.  sch.  14  &  15  Vic.  c  98,  Ic. 

154.  (o)  14  k  15  Vic  c.  98,  s.  16. 
(n)  Id. 
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bailed,  as  the  c  asomay  be,  shall  make  a  duplicate  of  the  before 
mentioiied  certificate,  and  upon  its  production  to  any  justice  of 
the  same  county,  he  may  take  the  recognizance  of  the  surety  or 
sureties  in  conformity  with  such  certificate,  and  upon  the  recogni- 
zance being  transmitted  to  the  keeper  of  the  gaol,  and  produced 
to  any  justice  attending  it,  such  justice,  at  any  time  before  the 
sitting  of  the  court,  &c.,  may  take  the  recognizance  of  the  accused 
person  in  like  manner  as  if  the  sureties  were  present  And  when 
a  justice  so  acts,  he  is  to  send  or  lodge  with  the  keeper  of  the 
gaol  a  warrant  (p)  requiring  the  keeper  to  discharge  the  person 
so  admitted  to  bail,  unless  the  prisoner  is  detained  for  some 
other  offence  or  under  some  civil  process  ;  and  the  keeper  is  to 
forthwith  obey  the  warrant  (q). 

What  justice  may  admit  to  haili]  The  magistrate  before  whom 
a  person  is  charged  with  an  indictable  offence  committed  within 
his  jurisdiction,  may  admit  the  accused  to  bail  at  any  time 
before  committal ;  and  any  justice  by  whom  the  warrant  of  com- 
mittal is  signed,  may  also  receive  bail  at  any  time  before  the 
first  day  of  the  sitting  of  the  court  at  which  the  accused  is  to  be 
tried  (r).  A  justice  may  also  admit  a  person  to  bail  who  is 
brought  before  him  charged  with  a  bailable  offence,  committed 
in  any  county  or  place  in  Ireland  wherein  such  justice  has  not 
jurisdiction  («).  If  such  justice  does  not  admit  the  accused  to 
bail,  he  may  order  the  prisoner  to  be  taken  before  some  justice 
of  the  county  near  where  the  offence  was  committed,  and  the 
justice  may,  if  he  think  fit,  admit  the  accused  to  bail  In  case 
of  a  certificate  of  consent  by  the  committing  magistrate  being 
given  (<),  any  justice  attending  the  gaol  where  the  accused  is  in 
custody  may  admit  him  to  bail  (m).  Any  justice  of  the  same 
county  may  admit  a  party  to  bail  who  has  been  committed  by  a 
justice  for  any  indictable  misdemeanor  other  than  those  specifi- 
cally mentioned  in  14  &  15  Vic.  c.  93,  s.  16  (v). 

Sufficiency  of  bail!]    The  form  of  the  recognizance  shews  that 

{p)  For  form,  see  Sch.  Ed.  (u)  14  &  15  Vic.  c.  98,  s.  16. 

{q)  14  k  15  Vic  c.  93,  8.  16.  (t?)  See  5  Vic,  Bess.  2,  c.  24,  for 

(r)  14  &  15  Vic.  c  93,  s.  16.  the  jorisdictioii  of  divisional  justices 

(•)  14  &  15  Vic  c.  93,  B.  15.  in  Dublin,  admitting  persons  accused 

(t)  Ante,  p.  96.  of  felony  and  misdemeanor  to  bail. 
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a  money  qualification  is  contemplated  by  law,  and  it  is  of  the 
utmost  importance  that  inquiry  should  be  made  into  the  suffi- 
ciency of  the  qualification,  as  persons  accused  sometimes  find  it 
worth  their  while  to  indemnify  their  bail,  and  so  escape  fix)m 
justice  {w).  On  an  application  to  bail  a  prisoner,  the  test  to 
govern  the  court  is  the  probability  of  the  prisoner's  appearing  to 
take  his  trial  (x).  J£  the  justice  is  satisfied  of  the  solvecny  of 
the  persons  tendered  as  bail,  he  is  not  justified  in  rejecting  them 
on  account  of  any  alleged  objections  to  their  moral  character  or 
political  opinions  (y).  The  amount  of  bail  is  also  discretionary, 
and  the  justice  is  to  be  guided  by  the  quality  of  the  prisoner  and 
the  nature  of  the  offence  (z). 

Oaths  to  be  administered,']  Tlie  following  is  the  form  of  oath 
prescribed  by  statute  (a)  in  ascertaining  the  sufficiency  of  the 
baU:— 

"  I,  A.  B.  do  swear  that  I  am  a  householder,  and  have  a  house 

wherein  I  usually  reside,  at ,  in  the  parish  of ,  Barony 

or  half  Barony  of  — — ,  and  County  of ,  and  that  I  support 

and  maintain  myself  by ,  and  that  I  am  worth  the  sum  of 

£  (the  sum  in  which  the  bail  is  to  be  bound)  over  and  above 
all  my  just  debts.     So  help  me  God.*' 

Number  of  surettes.]  The  number  of  sureties  required  in  all 
cases  is  one  or  more  (6),  but  the  number  is  usually  two,  and  in 
serious  cases  ought  not  to  be  less  (c),  while  in  the  Q.  B.  on 
fuibeas  corpus,  or  in  cases  of  treason,  four  sureties  are  required  (rf). 


{w)  R.  V.  Saunders,  2  Cox,  C,  C. 
249,  Martin,  B.  is  reported  to  have 
said  that  as  long  as  the  justice  is 
satisfied  of  the  soiTency  of  the  bail, 
he  is  not  to  reject  them  by  reason  of 
their  being  indemnified  by  the  defen- 
dant ;  R.  V.  Broome,  cit^  in  Wise, 
sup.  to  Bums,  J.  60.  But  see  Jones 
V.  Orchard,  where  it  was  held  that  a 
contract  by  the  defendant  to  indem- 
nify his  ball  against  the  consequences 
of  His  non-appearance  is  against  the 

Sublic  policy,  24  L.  J.  229,  C.  P.  1 
ur.  N.  S.  939. 

(x)  /9ifrBobinson,23L.  J.  Q.  B. 
286;  in  re  Barronnett>  1  £1.  &B1. 1. 


(y)  R.  V.  Badger,  4  Q.  B.  468  ;  re- 
quiring excessive  bail  subjects  the 
magistrate  not  only  to  an  action  but 
to  an  indictment,  see  R.  v.  Badger, 
sup. 

(z)  ICh.  C.  L.  94.  If  the  amount 
is  fixed  by  the  statute  creating  the 
offence,  that  direction  must  be  fol- 

(ay67Geo.  III.,  c.  66. 

(6)  14  &  16  Vic.  c.  93,  s.  16. 

(c)  See  2  Hawk.  cl6,  s.  4  ;  R.  r. 
Shaw,  6  D.  &  Ry.  164 ;  1  Hayes, 
C.  L.  98. 

(rf)  1  Ch.  C.  L.  99  ;  1  Hayes,  C. 
L.  93. 
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Who  may  he  hail]  Every  housekeeper  possessed  of  sufficient 
property  to  answer  the  required  responsibility  may  be  bail  (e). 
The  attoiney  of  the  prisoner  may^be  one  of  his  bail  (/),  so  may  a 
peer  (^).  A  married  woman  (A),  or  perhaps  any  woman  what- 
ever (i) ;  a  person  under  twenty-one  years  of  age  (j),  a  person 
convicted  of  an  infiamous  crime  (k)  or  lately  discharged  as  an  in- 
solvent debtor  (I)  cannot  be  bail  (m). 

Manner  of  taking  recognizance,']  The  recognizance  (n)  may  be 
stated  to  principal  and  sureties  in  the  following  form  : — 

Yon,  A.  B.  [the  principal],  acknowledge  to  owe  to  our  Sove- 
reign Lady  the  Queen  the  sum  of ;  and  you,  C.  D.  &  E.  F. 

[the  sureties],  also  acknowledge  to  owe  to  our  Sovereign  Lady 

the  Queen  the  sum  of each,  to  be  made  and  levied  off 

your  respective  goods  and  chattels,  lands  and  tenements,  to  the 
Queen's  use ;  if  default  shall  be  made  in  the  condition  of  this 
recognizance,  which  is  that  you,  A.  B.,  shall  personally  appear  at 

the  Court  of  Assize  [as  the  case  may  be]  at on the 

day  of ,  at  —  o'clock ;  and  there  to  answer  any  bill  of 

indictment  to  be  preferred  against  you,  A.  B.,  for  the  said  offence 
with  which  you  stand  charged,  and  not  depart  the  court  without 
leave.    Are  you  severally  content  to  be  bound  (o)  ] 

SigtMture,']  The  form  of  recognizance  given  by  the  statute 
provides  for  the  signature  of  the  principal  and  sureties,  but  the 
statute  itself  does  not  make  the  signing  imperative ;  but  the  jus- 
tice should  obtain  the  signature  of  the  respective  parties  (/;).  If 
the  principal  be  a  married  woman,  or  under  twenty-one  years  of 
age,  or  in  gaol,  and  therefore  necessarily  absent,  in  any  of  which 


(e)  lBum.821 ;  1  N.  &  W.  J.  P. 
886. 

(/)  B.  r.  Bowes,  Dougl.  466  ». 

ig)  Lord  Mohan's  case,  1  Salk. 
104,  Hayes,  G.  L.  98. 

(A)  Bennett  9.  Watson,  8  M.  &  S. 
1,  hut  see  Sunpson's  case,  1  Lew. 
295. 

(0  Magill  V.  Linden,  4  L.  Bee.  N. 
S  209. 

(/)  B. «.  Hooper,  1  Ch.  B.  491  ; 
Meade's  case.  1  Lew.  294. 

(k)  B.  V.  Edwards,  4  T.  B.  440  ; 


1  Ch.  C.  L  99. 

(/)  Anon.  2  L.  Bee.  N.  S.  70. 
(m)  Personating  bail  is  a  felony, 

2  &  3  Will.  IV  c.  123  ;  1  Vic.  c.  84, 
B.  2. 

(n)  For  form,  see  schedule  to  14 
&  15  Vic.  c.  93. 

(o)  1  N.  &  W.J.  P.  390  J  5  Bum. 
324  ;  Stone's  P.  S.  210. 

{p)  The  recognizance  need  not  be 
signed  by  any  of  the  parties  bound 
in  the  condition,  Dick.  Sess.  113  ; 
1  Bum.  822  ;  1  N.  &  W.  J.  P.  891. 
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cases  the  recognizance  may  be  acknowledged  by  the  sureties 
alone  {q). 

Returning  the  recognizance.']  The  same  statute  (r)  which  pre- 
scribes the  mode  of  transmitting  the  informations  in  indictable 
offences,  applies  equally  to  the  conduct  of  the  magistrates  and 
petty  sessions  clerk  in  returning  the  recognizance  of  bail.  It  is 
to  be  forwarded  to  the  clerk  of  the  crown  or  peace,  as  the  case 
may  be,  and  is  liable,  upon  any  breach  of  the  condition,  to  be 
estreated  by  the  court  before  which  the  principal  party  has  been 
bound  to  appear  («). 

Hie  potver  of  bail,]  Upon  the  application  of  the  surety,  and 
upon  information  on  oath  and  in  writing,  by  him  or  some  one  on 
his  behalf,  that  the  person  bailed  is  about  to  abscond  for  the 
purpose  of  evading  justice,  the  magistrate  by  whom  the  pfiity 
was  bailed,  or  any  other  justice,  if  he  thinks  fit,  may  issue  his 
warrant  for  such  person's  arrest,  and  commit  him  to  gaol  until 
Iiis  trial,  or  until  he  shall  produce  sufficient  security  as  before  (f). 
The  provision  of  this  statute  does  not  at  all  interfere  with  tho 
common  law  right  of  every  person  himself  to  arrest  the  person 
for  whom  he  may  be  bound  as  surety— even  upon  a  Sunday — 
and  bring  him  before  a  justice  in  order  that  he  may  be  com- 
mitted, unless  he  find  other  sureties  (w). 


CHAPTER  XI. 

COMMITTAL   AND  DISCHARGE. 


After  the  examination  of  the  accuser  and  the  accused  and  their 
witnesses,  if  a  prima  fade  case  be  made  out  against  tho  party, 
and  the  ofience  be  either  not  bailable,  or,  being  bailable,  he 
neglects  or  refuses  to  offer  sufficient  bail  (a),  the  next  step  is  to 
commit  the  accused  to  gaol  for  safe  custody,  unless  the  offence 

(?)  14  &  15  Vic.  c.  93,  8.  16  ;  2  (•)  Id..  &  34. 

Hale.  126  ;  1  Hayes.  C.  L.  98  ;  Ben-  (()  14  &  16  Vic.  c.  98,  8.  17. 

nett  V.  Watson,  3  M.  &  S.  1.  (u)  2  Hawk.  c.  15,  8.  8. 

(r)  14  &  15  Vic  c.  93,  8.  19.  (a)  See  14  &  15  Vic.  c  98,  a.  15. 
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lias  been  committed  in  some  other  county  where  the  J.  P.  has 
not  jurisdiction.  If  such  be  the  case,  and  he  considers  the 
endence  not  sufficient  to  put  the  accused  on  his  trials  then  he 
may  bind  over  the  prosecutor  and  witnesses  to  give  evidence 
when  required,  and  by  warrant  (b)  order  such  person  to  be  taken 
before  a  J.  P.  of  the  county  where  the  offence  was  committed. 
The  J.  P.  should  then  deliver  to  the  person  having  the  execution 
of  the  warrant,  the  informations,  depositions,  and  recognizanceA 
that  have  been  taken  before  him,  to  be  delivered  to  the  J.  P. 
before  whom  the  person  is  taken.  These  are  to  be  treated  as  if 
taken  before  that  magistrate ;  and  if  the  case  here  fails,  such 
recognizances  become  null  and  void  (c).  If  the  offence  has  been 
committed  within  the  jurisdiction  of  the  J.  P.,  he  is  to  commit 
the  offender  to  the  gaol  of  the  county ;  but  if  the  offence  has 
not  been  committed  within  his  jurisdiction,  then  the  commit- 
ment should  be  to  the  common  gaol  of  the  county  or  plac-« 
where  the  offence  has  been  committed  (d).  Unless  in  urgent 
cases,  such  as  the  severe  illness  of  the  prisoner,  so  that  his  life 
woidd  be  hazarded  by  removal,  or  danger  of  a  rescue,  or  the 
like,  a  detainer  elsewhere  than  in  the  proper  prison  is  not  justi- 
fiable (e\  and  the  magistrate  has  no  power  to  order  the  police  to 
keep  a  prisoner  in  custody  (/). 

DiUjf  to  cammU,]  The  magistrate  is  clearly  bound,  in  the 
exercise  of  a  sound  discretion,  not  to  commit  any  one,  unless  a 
prima  facie  case  be  made  out  against  him  by  witnesses  entitled 
to  a  reasonable  degree  of  credit  (g).  In  cases  of  extreme  nicety 
it  is  impossible  to  lay  down,  for  a  magistrate's  government, 
precise  and  invariable  rules.  He  must  act  on  his  own  responsi- 
bility, and,  tremendous  as  it  is,  if  he  act  with  due  attention  to 
his  oath  of  office,  and  with  purity  of  intention,  he  will  have 
nothing  to  apprehend  (h).  It  may  be  advisable  to  give  some 
instructions  to  magistrates  as  a  guide  to  them  in  exercising  their 
discretion  to  what  tribunal  they  will  commit  the  accused  to 
stand  his  triaL 

(h)  SeeAppendixto  14  &  15  Vic.  (/)  In  re  Nesbitt,  1  New.  Seaa. 

e.  98.  for  fonn.  Cases,  866. 

(c)  14  &  16  ^c.  c.  »8,  s.  15.  (g)  See  Cox  v.  Coleridge,  1  B.  & 

(d)  lb,  C.  48  ;  14  &  15  Vic.  c.  93,  s.  16. 
{,€)  Wabh,  J.  P.,  »2.  (h)  See  1  Dick,  J.  P.  627. 
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Committal  to  qunrter  sessions  or  assizesJ]      In   England,  by 
5  &  6  Vic.  c.  38,  the  magistrates  are  deprived  of  the  power  of 
trying  at  quarter  sessions  the  graver  descriptions  of  felonies  and 
misdemeanors.     This  statute  does  not  extend  to  Ireland ;  and 
it  therefore  remains  discretionary  with  the  magistrates  to  return 
cases  of  felony  either  to  the  sessions  or  to  the  assizes.     But,  in 
order  to  regulate  the  practice  in  the  absence  of  any  law  on  the 
subject,  circular  letters  have  been  issued  by  the  government  to 
the  magistrates,  one  bearing  date  May,  1837,  and  another  bear> 
ing  date  June,  1840,  in  which,  stating  the  object  to  be,  that  on 
the  one  hand  no  party  should  remain  untried  and  unpunished 
by  the  sentence  of  a  court  of  competent  jurisdiction  for  a  longer 
period  than  necessity  requires,  and  that  on  the  other  hand  no 
innocent  person  should  be  detained  in  prison,  or  remain  under 
the  charge  of  a  crime  longer  than  may  be  indispensably  incident 
to  the  administration  of  the  law ;  the  government  request  that 
magistrates  will  in  future  return  all  information  for  offences 
falling  within  the  jurisdiction  of  the  court  of  Q.  S.  and  not 
distinguished  by  any  peculiar  circumstances  of  atrocity  or  diffi- 
culty, to  the  Q.  S.  next  succeeding  the  period  when  the  party 
charged  is  made  amenable  to  justice,  unless  it  should  happen 
that  the  period  appointed  for  holding  the  assizes  should  occur 
prior  to  the  Q.  S. ;  and  that  they  should  reserve  exclusively  for 
the  assizes  those  cases  only  which,  from  the  magnitude  of  the 
punishment,  the  peculiar  character  of  the  offence,  or  the  diffi- 
culties of  investigation,  seem  more  proper  for  that  jurisdiction, 
such  as  cases  of  treason,  murder,  or  other  capital  felony,  felony 
punisliable  by  transportation  for  life,  and  all  felonies  and  mis- 
demeanors of  a  political  and  insurrectionary  character.    It  would 
appear,  therefore,  to  be  the  duty  of  the  magistrate,  in  all  cases 
of  crimes  cognizable  either  at  Q.  S.  or  at  the  assizes,  and  not 
falling  within  the  cases  mentioned  in  the  latter,  and  directed  to 
be  returned  for  the  assizes,  to  commit  the  accused  for  trial  to 
whichever  court  vrill  first  assemble. 

How  committal  to  he  made,]    The  prisoner  is  to  be  committed 
to  gaol  by  warrant  (i).    It  is  not  necessary  to  address  the  warrant 

(t)  See  14  &  15  Vic.  c.  98,  b.  15  ;  for  form,  see  schedule  to  acl. 
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of  oommittal  to  the  keeper  of  the  gaol,  but,  upon  the  delivery 
of  it^  by  the  peison  charged  with  ita  execution,  to  the  keeper  of 
the  gaol  to  which  the  committal  is  made,  the  keeper  is  bound  to 
receive  and  detain  the  person  named  according  to  the  require- 
ments of  the  warrant,  and  the  gaoler  is  to  give  a  receipt  of 
having  received  the  prisoner  to  the  constable  or  other  person 
lodging  him  in  gaol  (/).  The  sub-inspector  or  head-conatable  of 
constabolary  of  the  district  where  the  warrant  is  issued  is  the 
person  to  whom  it  is  to  be  addressed  (k),  unless  in  a  case  of 
emergency,  when  the  J.  P.  may  address  it  to  any  constable  of 
the  oonnty  (Q.  The  committal  may  be  by  one  magistrate  (m). 
The  warrant  of  commitment,  imless  it  be  expressly  made  return- 
able at  a  particular  time,  remains  in  force  till  it  be  fully  executed, 
whatever  length  of  time  that  may  be,  so  long  as  the  magistrate 
is  living  (n).  If  the  offender  be  apprehended,  and  suffered  to 
go  at  large  upon  an  offer  to  find  security  (which  is  not  fulfilled), 
it  seems  that  he  may  be  apprehended  again  upon  the  same 
warrant  (o). 

CommUmerU  upon  summary  conviction,]  Whore  a  summary 
conviction  or  order  is  made,  then  the  justice  should  issue  his 
warrant  for  its  execution  forthwith  (p),  when  the  imprisonment  is 
to  take  place  immediately ;  or  at  the  time  fixed  by  the  order  for 
the  imprisonment  where  it  is  not  to  be  immediate ;  or  directly, 
upon  the  non-payment  of  any  penal  sum,  or  the  non-performance 
of  any  condition  at  the  time  and  in  the  manner  fixed  by  tlio 
order;  or  at  furthest  upon  the  next  court  day  after  the  expira- 
tion of  the  time  fixed  for  the  imprisonment,  payment,  or  per- 
formance of  the  condition,  unless  the  punishment  has  been 
remitted  by  the  Crown  or  other  competent  authority. 


(j)  14  4  15  Vic  o.  93,  80.  25-82. 

(i)  14  &  16  Vio.  c.  98,  B.  25. 

(0  lb.,  8.  26. 

(m)  lb.,  8.  15. 

(n^  Pale^  on  Conv.  294. 

(o)  Didonson  v.  Brown,  Peak.  N. 
P.  C.  284. 

ip)  See  for  form  of  warrant  with 
inatructionf  for  filling,  App.  form 
Ea^l4&15Tlo.a98.  The  warrant 
of  oommitment  must  be  drawn  np  as 


soon  as  possible  after  the  commit- 
ment is  ordered  ;  Hutchinson  v. 
Lowndes,  4  B.  &  Ad.  118  ;  re  Ehny, 
1  A.  &  E.  848.  If  the  J.  P.  should 
omit  to  Rpedfy  whether  the  imprison- 
ment is  to  be  with  or  without  hanl 
labour,  it  wiU  not  make  the  warrant 
objectionable  ;  for  it  is  to  be  taken 
that  he  did  not  mean  to  give  hard 
labour,  exparte  Williamson,  36  Law 
Times,  818. 


104  COMMITMENT. 

Warrant  to  issue  in  Petty  Sessions,]  There  is  no  express  pro- 
vision in  the  Petty  Sessions  Act  directing  magistrates  to  issue 
their  warrants  in  cases  of  sunxmary  conviction  in  petty  sessions, 
but  it  would  appear  to  be  the  intention  of  the  legislature  that 
their  jurisdiction  in  this  respect  should  be  exercised  in  petty 
sessions.  K  the  party  be  fined,  and  in  default  of  payment,  im- 
prisonment is  added  in  the  conviction,  the  J.  P.s  may  direct  the 
imprisonment  in  the  same  warranty  and  this  should  clearly  be 
done  in  petty  sessions ;  but  in  case  a  distress  warrant  issues  in 
the  first  instance  on  default  of  payment  on  a  conviction  ordering 
imprisonment  in  default  of  payment,  it  would  appoM  that  the 
warrant  to  imprison  should  also  be  issued  in  petty  sessions,  and 
this  construction  seems  fairly  deducible  firom  the  22nd  &  23rd 
sections  of  the  Petty  Sessions  Act  (q). 

Doubtful  cases.]  Where  it  was  doubtful  whether  the  convict- 
ing justices  had  power  to  issue  a  warrant  of  commitment,  the 
Court  of  Q.  B.  would  not  grant  a  mandamus  to  compel  them  to 
do  so  (r).  And  in  Ireland  the  Court  of  Q.  B.  refused  to  grant 
an  order  upon  the  magistrates  to  compel  them  to  issue  their 
warrant  upon  a  conviction  for  an  assaiUt,  it  appearing  that  a 
question  of  title  had  been  raised  at  petty  sessions,  although  no 
objection  had  been  taken  to  their  jurisdiction  until  after  con- 
viction had  been  recorded,  and  which  conviction  was  legal  and 
valid  upon  the  face  of  it  («). 

Where  party  enters  into  recognizance^  warrant  not  to  issue]  K 
the  party  convicted  gives  notice  of  appeal  and  enters  into  the 
proper  recognizance,  the  justice  is  not  to  issue  any  warrant  to 
execute  the  order  imtil  the  appeal  has  been  decided,  or  the 
appellant  has  failed  to  perform  the  condition  of  the  recogni- 
zance (t).  But  the  justice  should  commit  the  offender  to  prison, 
for  it  is  a  condition  precedent  that  he  should  enter  into  sureties 
to  prosecute  his  appeal 

Committal  on  adjournments.]    In  the  case  of  an  a^'oumment 

(q)  See  Beo.  65  of  Malidous  Inja-  WilliamB,  9  Q.  B.  976 ;  see  R.  v. 

ries  Act,  24  &  25  Vic.  c.  97.  Codd.  9  A.  &  E.  682. 

(r)  R.  V.  TwyioTd,  6  Ad.  &  E.  490 ;  («)  R.  v.  O'Brien,  5  Ip.  Jup.  182. 

R.  V.  Godolphin,  8  A.  *  R  888  ;  (0  14  k  15  ^ic  a  93,  a.  23. 
ex  parU  Fuller,   8  DowL  855  ;  re 
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of  an  offence,  where  an  information  on  oath  has  been  taken  that 
the  defendant  is  guilty  of  the  offence,  the  justice  may  commit 
him  to  gaol  by  warrant  (u)  imtil  the  time  of  the  hearing  is  to 
take  place  (v).  Magistrates  should  be  careful,  if  the  defendant 
is  committed  to  custody,  that  the  adjournment  be  for  a  reason- 
able time,  since,  should  such  be  ultimately  unreasonable,  they 
may  render  themselves  liable  to  an  action  (w).  Although  a 
statute  empowers  justices  to  proceed  immediately  to  the  convic 
tion  or  acquittal  of  an  offender,  yet,  by  virtue  of  the  14  &  15 
Vic.  c.  93,  s.  20,  it  would  seem  that  he  has  power  to  adjourn  the 
hearing  and  to  issue  a  warrant  for  committal  of  the  accused  (x). 

Committal  on  remand,']  In  indictable  cases,  if  it  becomes 
necessary  to  defer  the  further  examination  of  a  witness,  the  justice 
before  whom  the  prisoner  is  brought  may  by  like  warrant,  from 
time  to  time,  remand  the  accused  to  gaol  for  such  time  as  he 
thinks  expedient,  and  not  exceeding  eight  clear  days  (y).  This 
remand  should  be  at  the  instance  of  the  magistrate,  and  not  of 
the  prosecutor;  for,  if  the  giving  into  custody  was  wrongful, 
such  remand  at  the  instance  of  the  latter  would  be  ground  for 
damages  against  the  magistrate  (z).  It  will  be  seen,  therefore, 
that  justices  cannot  remand  for  more  than  eight  clear  days  at 
any  one  time,  unless  authorized  by  statute  (a). 

DMnctUm  between  remand  and  committal,]  A  remand  is  to 
be  carefully  distinguished  from  a  committal  A  person  ought 
not  to  be  committed  for  an  offence  until  the  depositions  against 
him  are  complete,  and  show  the  whole  corpus  delicti  on  the  face 
of  them ;  whereas  the  person  is  remanded  for  further  examina- 
tion because  the  depositions  are  not  complete,  and  do  not  shew 
the  corpus  delicti  (6). 


(ti)  See  Mhed.  to  14  &  15  Vic.  c. 
93,  form  E.  B. 

(v)  14  &  15  Vic.  c.  98,  s.  20. 

(«?)  Davis  V,  Capper,  10  B.  &  C. 
28,  in  which  Lora  Tenterden  ob- 
Benret  :  **  The  daty  of  a  magiatrate 
ia  to  commit  for  a  reaaonable  time, 
and  if  he  commits  for  an  wireasona- 
able  time,  he  does  an  act  which  he  is 
not  authorized  by  law  to  do." 

(x)  See  Gelan  v.  Hall,  2  H.  &N. 


379 

(y)  14  &  15  Vic.  c  93,  s,  14. 

(2)  Locke  V.  Aston.  12  Q.  B.  875. 

(a)  Persons  who  cannot  satisfac- 
tonly  account  for  stolen  property, 
may  be  remanded  till  the  next  day  of 
holding  petty  sessions,  18  &  19  Vic, 
c.  126,  s.  5. 

(6)  See  R.  v.  Lord  Mayor  of  Lon- 
don, 5  Q.  B.  555. 
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Jailor  to  prodvjce  prisoner,']  In  cases  of  adjournments  or  re- 
mands, the  keeper  of  the  gaol  in  which  the  prisoner  is  committed 
is  to  produce  him  at  the  time  and  place  fixed  hy  the  warrant  for 
tliat  purpose  (c). 

Cause  of  complaint  should  he  stated,]  The  commitment  should 
set  forth  with  convenient  certainty  the  particular  offence  with 
which  the  prisoner  is  charged,  so  that  if  an  application  be  made 
by  the  party  to  be  bailed  or  discharged,  the  court  may  know 
from  the  document  whether  the  offence  be  bailable  or  not  {d) ; 
and  also  that  the  party  may  know  for  what  he  suffers,  and  how 
he  may  regain  his  liberty  (e).  And  if  it  be  not,  it  is  not  only  a 
ground  for  discharging  the  party,  but  the  warrant  is  void,  and 
no  justification  in  an  action  of  false  imprisonment  (/).  The 
very  nature  of  the  warrant  requires  that  it  shall  state  the  caUvse 
of  the  committal  {g) ;  and  a  warrant  issued  by  a  justice,  founded 
upon  an  information  which  discloses  no  criminal  offence,  cannot 
be  sustained  by  proof  that  there  was  in  fact  parol  evidence  on 
oath  given,  which  conveyed  a  criminal  charge  (A).  The  same 
precision  is  not  required  in  a  commitment  for  safe  custody 
before  trial,  nor  is  it  construed  with  the  same  strictness  as  a 
commitment  in  execution  (t).  But  a  commitment  of  a  party  to 
answer  generally  to  such  things  as  shall  be  objected  against  him 
is  utterly  against  law  (j). 

Particularity/  in  warrants  in  execution.']  It  is  no  ground  of 
objection  to  a  warrant  that  it  differs  in  some  particulars  from 
the  conviction,  so  long  as  it  discloses  substantially  the  same 
offence  (k).     But  it  should  shew  a  good  conviction  (l).    The 


(c)  14  &  15  Vic.  c.  93.  8.  25. 

{d)  2  Hawk.  c.  16,  8.  16. 

(e)  Groenvelt's  case,  1  Ld.  Raym. 
213. 

(/)  Groome  v.  Forrester,  5  M.  & 
Selw.  814,  contrary  to  the  dictum  of 
Lord  Holt,  in  Bracey'8  case.  Comb. 
891  ;  8ee  Daniel]  v.  Phillips,  1  C.  M. 
&  R.  6G2. 

(ff)  Lawrenson  v.  Hill,  10  Ir.  C. 
L.  R.  184  ;  1  Bums,  J.  P.  779  ;  1 
Hale,  Pc.  p.  Ill,  part  2.  c.  13  ;  2 
Inst  pp.  52,  591  ;  and  see  the  21st  & 
22nd  Answers  of  the  Judges  to  the 
Articuli  Cleri,  2  Inst.  pp.  615,  616. 


(h)  Lawrenson  r.  Hill,  sup. 

(0  R.  V.  Gourlay,  7  B.  It  C.  669 
R.  V.   Goodall,   Say.    129;    Elder- 
ton,  in  re  6  Mod.  75. 

(i)  2  Inst.  591 ;  1  Bum,  785  ;  1 
Hale,  580. 

(k)  Barnes  v.  White,  1  N^w.  Sees. 
Cas.  504  ;  1  C.  B.  192,  S.  C. ;  Rogers 
r.  Jones,  3  B.  &  C.  409  ;  Wood  r. 
Fenwick,  10  M.  &  W.  195  ;  Charter 
V.  Greame,  18  L.  J.  M.  C.  73 ;  13 
Q.  B.  216,  S.  C. 

(0  Re  Peerless,  1  Q.  B.  ;  R.  v. 
Chaney,  6  DowL  281  ;  see  further 
OS  to  the  ofience  being  described  with 
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Court  of  Q.  B.  will  not  criticise  a  warrant  of  commitment  with 
the  same  strictness  to  which  a  conviction  is  subjected,  if  there 
be  reasonable  ground  for  presuming  that  the  conviction  (on 
which  the  commitment  is  founded)  is  free  from  objection  (m); 
but  no  intendment  can  be  made  in  support  of  a  commitment  (n). 
And  if  a  warrant  of  commitment  in  execution,  manifestly  defec- 
tive on  the  face  of  it,  shows  that  there  has  been  a  conviction, 
the  court  will  not  notice  the  defect  until  the  conviction  is 
returned  into  court,  if  the  defect  be  one  that  the  conviction  may 
cure,  and  if  the  applicant  is  in  a  position  to  remove  the  convic- 
tion by  certiorari;  and  in  such  case,  if  the  conviction  be  right, 
the  defect  in  the  commitment  will  be  cured,  provided  the  latter 
shews  the  like  offence  as  is  stated  in  the  conviction  (o).  The 
commitment  is  to  be  read  with  the  conviction,  and  construed 
the  same  way  (p) ;  and  where  the  warrant  gave  an  insufficient 
description  of  the  offence,  it  was  cured  by  a  good  conviction, 
which  was  put  in  evidence  in  an  action  brought  against  the 
magistrate  (q).  But  where  there  is  a  material  variance  between 
the  conviction  and  the  recital  of  it  in  the  warrant  of  commit- 
ment, as  where  the  commitment  is  for  an  offence  created  by  a 
different  statute  from  that  on  which  the  defendant  was  con- 
victed, although  it  may  relate  to  the  same  subject  matter,  the 
commitment  is  bad  (r). 

Catue  to  be  specified."]  Every  warrant  of  commitment  must 
specify  the  cause  and  shew  jurisdiction  ;  and  where  it  is  in  exe- 
cution (which  it  is  in  all  cases  of  commitment  after  conviction) 
it  must  allege  the  party  to  have  been  convicted  of  the  offence  («). 


oertainty,  B.  v.  Everett,  Cald.  Cas. 
26  ;  re  Neebitt,  9  D.  &  L.  529  ;  B. «. 
Haipor,  1  D.  &  R.  222  ;  R.  r.  Cava- 
nagh,  1  DowL  N.  8.  546 ;  R.  v.  Bug- 
ger, 5  B.  &  Aid.  791  ;  R.  v.  Maby,  3 
D.  &  B.  670. 

(m)  B.  V.  Bogers,  1  D.  &  B.  156  ; 
Paley  on  Conv.  281 ;  B.  v  Helps,  3 
M.  ft  S.  831 ;  re  Beynolds,  ib.  849. 

(n)  In  re  Geswood,  2  EL  &  Bi. 
952  ;  Eggington's  case,  id.  781. 

(o)  Palw  Conv.  282  ;  B.  v.  Tay- 
lor, 7  B.  &  B.  623 ;  see  B.  p.  Cfaaney, 
6  BowL  281 :  re  AUison,  18  Jur. 


1065  ;  10  Exc.  561  ;  re  Beynolds,  1 
B.  &  L.  846  ;  Baniel  v.  PhUipps,  5 
Tyr.  293  ;  1  Cr.  M.  &  B.  662. 

(/>)  Tarry  v.  Newman,  15  M.  & 
W.  645,  666  ;  B.  v.  MeUor,  2  Bowl. 
173. 

(9)  Stamp  V,  Sweetland,  8  Q.  B. 
13  ;  see  as  to  an  order  supporting  a 
warrant ;  Coster  v.  Wilson,  3  M.  & 
W.  411 ;  Paley  Conv.  283. 

(r)  Leary  v,  Patrick,  15  Q.  B. 
266  ;  Wood  v.  Fenwick,  10  M.  &  \V. 
195. 

(«)  See  form  Eb,  schedule  to  14 
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A  good  conviction  not  pretumed  in  support  of  commitment,]  The 
court,  however,  will  not  assume  a  good  conviction  in  support  of 
the  commitment  (t).  If  the  writ  of  certiorari  be  taken  away 
from  the  applicant,  prima  facie  the  conviction  will  be  taken  to 
be  such  as  is  recited  in  the  warrant  of  commitment ;  and  it  lies 
upon  the  party  who  asserts  that  it  is  in  a  different  form,  to  bring 
it  before  the  court  (u). 

Commitment  for  contempt.]  K  a  justice  sitting  in  any  court  or 
place  is  wilfully  insulted,  or  if  the  person  commits  any  other 
contempt  of  any  such  court,  the  justice  may  by  any  verbal  order 
either  direct  such  person  to  be  removed  or  taken  into  custody, 
and  at  any  time  before  the  rising  of  such  court  by  warrant  com- 
mit such  person  to  gaol  for  any  period  not  exceeding  seven 
days  (v).  It  is  not  necessary  to  state  in  the  commitment  that 
the  magistrate  was  wilfully  insulted  (w).  It  is  said  that  wherever 
a  J.P.  is  empowered  by  statute  to  bind  a  person  over,  or  to 
cause  him  to  do  a  certain  thing,  and  such  person,  being  in  his 
presence,  shall  refuse  to  be  bound,  or  to  do  such  thing,  the 
justice  may  commit  him  to  gaol,  to  remain  there  for  a  speci- 
fied time  unless  he  shall  sooner  comply  (x) ;  he  may  also  commit 
summarily  or  prosecute  by  indictment  or  information  any  one 
who  assaults  or  insults  (y)  him  in  the  execution  of  his  office  (z) 

Where  imprisonment  ordered  on  default  of  distress.]  In  offence 
cases,  where  there  is  the  option  of  fining  (a)  or  imprisoning, 


&  15  Vic.  c.  93  ;  rg  Peerle«8,  1  Q. 

B.  148 ;  Eggington  v.  Mayor  of  Lich- 
field, 1  Jut.  N.  S.  908 ;  R.  v.  Rhodes, 
4  T.  R.  220  ;  R.  v.  Cooper,  6  T.  R. 
509  ;  see  R.  v,  GU)urlay,  7  B.  &  C. 
669 ;  1  M.  &  R.  616 ;  Paley  Conv.  278. 

(0  R.  V.  Tordoft,  5  Q.  B.  933  ; 
R.  V.  Cavanagh,  1  Dowl.  N.  8.  647  ; 
R.  V.  King,  1  D.  &  L.  723. 

(u)  See  Paley  on  Conv.  284  ;  rt 
Reynolds,  1  D.  &  L.  846.  851 ;  R.  v. 
Chaney,  6  Dowl.  281  ;  see  further  as 
to  substituting  a  more  formal  com- 
mitment for  one  already  drawn  up, 
R.  r.  Richards,  5  Q.  B.  926  ;  Lind- 
say r.  Leigh,  11  Q.  B.  455  ;  re 
Fletcher,  1  D.  &  L.  726  ;  R.  r.  Turk, 
10  Q.  B.  540  ;  re  BeU,  15  L.  J.  M. 

C.  25  ;  in  re  Charles  Smith,  3  &  H. 


N.  227  ;  ex  parte  Cross,  2  id.  854. 

(v)  14  &  15  Vic.  c.  93,  s.  9. 

iw)  Levy  r.  Moylan,  10  C.  B.  189  ; 
1  Prac.  Rep.  307  ;  14  Jur.  983 ;  19 
L.  J.  308,  a  P.  It  will  be  there- 
fore sufficient  to  use  the  form  of  com- 
mittal given  in  the  schedule  to  P.  S. 
Act,  1853,  using  the  words  **  Where- 
as A.  B.  has  been  this  day  guilty  of 
a  contempt  of  the  court,  (specifying 
the  cause  minutely).  This  is  to  com- 
mand you,  &c.  as  in  form  £a." 

{x)  2  Hawk,  a  16,  s.  2. 

(y)  R.  V.  Symonds,  ca.  t.  Hardw. 
240. 

(z)  R.  V.  How.  Str.  699  ;  R.  v, 
Griffith,  V.  &  S.  612 ;  2  Hayes,  C. 
L.  463. 

(a)  See  14  &  15  Vic.  c.  93.  a.  22. 
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when  the  justices  choose  to  inflict  the  fonner  penalty,  they 
should  issue  their  distress  warrant  hefore  the  imprisonment  (6). 
In  offence  cases  justices  have  the  power  under  14  &  15  Vic.  c. 
93,  8.  22,  to  suhstitute  for  a  distress  warrant,  a  warrant  to  com- 
mit the  person  against  whom  the  order  shall  have  been  made  to 
gaol  for  the  period  which  might  have  been  directed  by  the  origi- 
nal order;  but  the  warrant  for  committal  should  not  issue  until 
the  amount  of  a  sufficient  distress  is  properly  ascertained  (c). 

Time  of  imprisonment  and  condition  ofdiechargey  ^c]  If  the 
commitment  be  for  safe  custody  until  trial,  the  warrant  should 
state  ^  until  his  trial  for  said  offence,  and  he  shall  be  discharged 
by  due  course  of  law/*  If  it  be  a  witness  who  is  committed  it 
should  state,  "  until  the  trial  of  the  said  C.  W.  unless  he  shall 
in  the  mean  time  enter  into  such  recognizance  as  required  (or 
until  the day  of  -^—  ,  imless  he  shall  in  the  mean  time  con- 
sent to  answer  as  required).*'  If  the  commitment  bo  for  adjourn- 
ments, "  until  the  above  time  of  adjournment  (or  hearing),  when 
he  shall  have  him  at  the  above  place"  (cQ.  A  warrant  by  a 
justice  authorizing  the  imprisonment  of  a  party  imtil  he  shall 
find  bail,  without  specifying  the  term  of  the  imprisonment,  has 
been  held  to  be  illegal  (e).  If  the  commitment  be  in  execution, 
it  must  be  distinctly  expressed  in  the  warrant,  whether  the  com- 
mitment be  for  a  certain  time  or  only  until  the  payment  of  a 
fine  (/).  The  form  given  by  the  14  and  15  Vic.  c.  93  {g\ 
requires  the  period  for  which  the  imprisonment  is  to  take  place 
to  be  specifically  stated.  A  committal  by  a  magistrate  not 
shewing  a  sufficient  cause  for  committal,  and  being  uncertain  as 
to  the  time  and  place  of  committal,  is  bad  (A).  K  the  commit- 
ment be  for  a  fine,  it  ought  to  be,  "  to  lodge  him  in  the  gaol  at 
F.,  to  be  imprisoned  there  for  the  period  of ,  with  (or 

^6)  If  the  offender  be  A /erne  cot'tfre,  (c2)  See  notes  to  fonn  £b.  sche- 

and  the  act  of  parliament  authorizes  dule,  14  &  15  Vic.  c  93.    In  cases  of 

the  recovery  of  the  penalty  by  distress  surety  to  keep  the  peace  or  be  of  good 

and  ttle  of  the  offender's  goods,  the  behaviour,  see  tit.  Surety  to  keep  the 

goods  of  the  husband  are  not  liable  to  peace. 

be  distrained  for  the  penalty,  H.  Co.  (e)  Grady  v.  Hunt,  1  Ir.  J.  N.S.  1 0. 

61  b.  ;  see  also  R.  t>.  Johnson,  5  Q.  </)  Paley  on  Conv.  285. 

B.  635.  (g)  See  schedule,  form  £b. 

(c)  HiU  V.  Bateman,  1  Str.  710.  (A)  R.  v.  Gregg.  3  Ir.  L.  R.  316. 
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without)  liard  labour,  unless  said  sum  be  sooner  paid"  (t).  Both 
the  time  and  the  condition  of  the  discharge  must  strictly  con- 
form to  the  directions  of  the  statute  fix)m  which  the  authority  is 
derived  (j).  A  commitment  "  until  he  should  be  discharged  by 
due  course  of  laV  is  bad  (k) ;  also  the  condition  of  the  discharge 
should  agree  with  the  cause  stated  in  the  conviction  or  order  (/). 
Where,  by  a  statute  giving  justices  a  power  to  commit  summarily, 
they  are  empowered  to  commit  the  offender  to  prison  for  a  certain 
period,  with  or  without  hard  labour,  and  in  their  warrant  of 
commitment  nothing  is  said  about  hard  labour,  it  is  to  be  taken 
that  they  did  not  mean  to  give  hard  labour,  and  the  warrant  is 
not  objectionable  for  omitting  to  state  whether  the  imprisonment 
is  to  be  with  or  without  hard  labour  (m). 

Name  or  description  of  the  prisoner.']  The  warrant  should 
name  the  defendant  correctly  (n).  K  the  name  be  unknown, 
and  the  accused  will  not  disclose  ity  a  sufficient  description  of 
his  stature,  complexion,  etc,  stating  also  a  reason  for  omitting 
the  same,  e,  g,^  that  it  is  unknown,  and  he  refuses  to  give  it,  is 
sufficient  (o). 

Name  of  magistrateJ]  The  warrant  for  committal  in  execution, 
or  for  committal  for  trial,  should  be  signed  by  the  committing 
magistrate;  the  form  provided  by  the  schedule  to  14  &  15  Vic. 
c.  93  (p)  gives  also  the  style  of  the  justice ;  the  warrant  will 
thus  shew  that  the  justice  had  authority  to  convict  {q). 

Date  and  directional  The  form  of  warrants  given  by  the  above 
statute  also  expresses  that  each  warrant  of  committal  should  be 
dated,  and  directed  to  the  person  who  is  to  execute  it^  for  if  it  be 


(i)  Groenveldt's  case,  1  Ld.  Ray. 
213  ;  see  R.  v.  Rogers,  1  D.  &  R. 
156  ;  R.  V.  Helps,  3  M.  &  a  331  ; 
ex  parte  Addis.  2  D.  &  R.  167  ; 
Prickett  V.  Gratrex,  8  Q.  B.  1020  ; 
ex  parte  BesBct^  6  Q.  B.  481.  The 
sum  must  be  definite,  R.  v.  Payne, 
4  D.  &  Ry.  72. 

ij)  Robson  V.  Spearman,  3  B.  & 
Aid.  493. 

(k)  R.  V.  James,  1  D.  &  R.  659  ; 
Yoxley's  case,  1  Salk.  351  ;  R.  v. 
Hall,  3  Burr.  1636  ;  ex  parte  Besset, 
6  Q.  B.  481. 


(0  Groome  v.  Forrester,  5  M.  & 
S.  814 ;  see  Leary  v,  Patrick,  15  Q. 
B.  266. 

(m)  Thompson  ex  parte  8  L.  T.  N. 
a  318. 

(n)  See  Hoye  v.  Bnshe,  1  M.  &  G. 
775.  It  is  not  necessary  to  state  his 
addition.  Chit.  C.  L.  115. 

(o)  1  Ch.  C.  L.  110 ;  1  N.  &  W. 
J.  P.  405. 

(;>)  See  forms  Ea,  £b,  14  &  15 
Vic.  c.  93. 

(g)  See  R.  v.  York,  5  Burr.  2684  : 
ex  parte  Addis,  1  B.  &  C.  90. 


PARTICULARS  OF  THE   WARRANT. 


Ill 


not  complete  it  would  be  a  warrant  issued  in  blank,  wbich  would 
be  void  under  the  statute;  but  in  England  it  has  been  held  that 
if  the  date  be  omitted,  the  warrant  will  not  become  thereby  null 
and  void,  for  the  period  of  imprisonment  will  be  reckoned  from 
the  time  of  the  defendant  being  taken  into  custody  (r) ;  but  it  is 
to  be  observed  that  there  is  no  provision  in  the  English  statute 
against  issuing  the  warrant  in  blank.  The  particular  prison  in 
warrants  of  committal  for  trial  should  also  be  specified,  which  is 
generally  the  county  gaol  («).  But  in  cases  of  summary  jurisdic- 
tion, where  a  person  is  committed  to  gaol  for  any  period,  either 
in  default  of  payment  of  a  fine,  distress,  or  as  a  punishment  for 
any  offence,  the  committal  shall  be  to  the  county  gaol,  district 
bridewell,  or  house  of  correction  of  the  county  in  which  the 
party  has  been  arrested  (t).  A  warrant  of  committal,  for  an 
offence  punishable  either  upon  indictment  or  summary  convic- 
tion, is  to  be  addressed  to  the  sub-inspector  or  head-constable 
who  acts  for -the  petty  sessions  district  where  the  warrant  is 
issued  (u),  and  need  not  be  addressed  to  the  keeper  of  the 
gaol  (v). 

Bad  in  part,  bad  in  toto.]  If  a  commitment  be  bad  in  part,  it 
is  in  most  instances  bad  in  toto  (w).  Where  a  party  was  com- 
mitted until  he  paid  two  several  sums  of  money,  one  of  which 
was  not  due,  the  court  quashed  the  commitment  altogether  (x). 
But  where  the  legal  can  be  distinguished  from  the  illegal  part, 
and  there  has  been  a  demand  and  seizure  only  in  respect  of  the 
legal  part,  the  warrant  is  good,  and  affords  a  justification  to  that 
extent  (y).     In  R  v.  Woodside  (z)  it  was  held  that  a  defective 


(r)  See  Bowdler's  case,  12  Q.  B. 
612  ;  exjxaie  Foulkes,  15  M.  &  W. 
612 ;  Braham  v.  Joyce,  4  Exch.  487  ; 
oyer-roling  in  this  respect  re  Fletcher, 
1  D.  &  L.  726  ;  see  also  Newman  v. 
Lord  Hardwick,  8  A.  &  E.  124. 

(«)  Where  the  proper  description 
of  the  prison  was,  "the  Richmond 
bridewcdl,  in  the  comity  of  the  city 
of  Dublin,**  and  a  warrant  of  com- 
mitment was  directed  to  the  keeper 
''of  the  Penitentiary  at  Harold's 
Cross,  in  the  cotmty  of  Dublin,"  it 
washeldbad.  See  1  N.  &  W.  J.  P. 
p.  404,  n. 


(0  14  &  15  Vic.  c.  93,  8.  82;  see 
ib.  as  to  committal  on  adjournments. 
{u)  14  &  15  Vic.  c.  93,  s.  25. 
{v)  Ib.  see  post,  p.  112. 
(w)  Paley  on  Conv.  289. 
(ar)  £ic|)affeAddi8,2D.&R.167; 

1  B.  &  G.  90  ;  see  GofiTs  case,  8  M. 
&  a  203  ;  Skingley  v.  Surridge,  11 
M.  &  W.  503,  516  ;  Clarke  v.  Woods, 

2  Exch.  395  ;  see  Sibbald  r.  Rods- 
rick,  11  A.  &  E.  38. 

(y)  Skingley  v,  Surridge,  11  M.  & 
W.  503  ;  Walsh  v.  Southworth,  6 
Exch.  150. 

(2)  Q.  B.  Ir.  M.  T.  1856. 
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warrant  of  commitment  was  not  cured  by  lodging  with  the 
keeper  of  the  gaol  a  second  warrant  issued  on  a  subsequent  day, 
imposing  the  proper  sentence,  but  not  specifying  that  the  impri- 
sonment was  to  reckon  from  the  date  of  the  first  warrant.  Not 
having  specified  that,  the  court  observed,  if  the  time  of  commit- 
ment under  this  second  warrant  was  to  count  from  its  date,  the 
result  in  that  case  would  be,  that  the  prisoner  would  remain  in 
custody  for  a  longer  period  than  the  magistrates  had  legally  a 
power  to  order.  If  the  time  was  not  to  be  reckoned  from  the 
date  of  the  second  warrant,  it  was  bad  for  uncertainty,  because 
there  was  no  date  specified  from  which  the  imprisonment  was  to 
be  reckoned.  Where  a  warrant  of  commitment  was  bad,  a 
second  warrant  was  allowed  to  be  substituted  for  it,  on  a  return 
to  a  habeas  corpus  (a),  and  the  second  warrant  can  be  looked  at 
as  justifying  the  detention  (6). 

Executian  of  the  warrant,']  The  sub-inspector  or  head-consta- 
ble to  whom  the  warrant  is  addressed,  or  any  head  or  other 
constable  appointed  by  him,  is  the  person  to  execute  it  (c).  But 
in  case  of  emergency,  the  warrant  may  be  addressed  to  any  con- 
stable of  the  county  ;  and  such  constable  may  execute  it  at  any 
place  within  such  county,  or  in  case  of  fresh  pursuit,  at  a  place 
in  the  next  adjoining  county  {d). 

May  he  executed  on  Sunday^  By  the  14  &  15  Vic.  c.  93,  in 
all  cases  of  indictable  crimes  and  offences,  where  an  information 
that  any  person  has  committed  the  same  has  been  taken  in 
writing  and  on  oath,  the  warrant  may  be  executed  on  a  Sunday 
as  well  as  on  any  other  day  (e).  Before  this  statute,  the  general 
rule  was,  that  the  service  of  any  process  or  warrant  on  a  Sunday 
was  void,  except  in  cases  of  treason,  felony,  or  breach  of  the 
peace  (/)  ]  but  now  this  exemption  is  extended  to  every  case  of 
a  warrant  for  any  indictable  offence.     But  a  warrant  of  commit 

(a)  In  re  Smith,  3  H.  &  N.  227,  as  to  certifying  the  wArrant  for  exe- 

27  L.  J.  M.  C.  186  ;  in  which  case  cution,  when  accused  is  not  to  be 

in  re  Elmy  &  Sawyer,  1  Ad.  &  E.  found  in  the  district,  ib.  &  s.  27. 
843,  and  in  re  Geswood,  2  £1.  &  BL  (rf )  Ib.    For  expense  of  conveying 

952,  are  commented  on.  prisoners,  see  6  &  7  Will.  IV.,  c. 

(6)  Ib  ;   see  also  ex  parte  Cross,  116,  s.  108. 
2  H.  &  N.  854  ;  see  anU,  p.  108.  (e)  lb.  s.  11. 

(c)  14  &  16  Vic.  c.  93,  s.  26  ;  see         (/)  See  7  Will.  III.  c  17,  s.  7. 
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ment  for  a  penalty  cannot  be  executed  on  a  Sunday,  and  the 
apprehension  on  that  day  is  wholly  void  (g). 

Delivery  to  Jailor.]  The  constable  or  person  who  conveys  the 
prisoner  to  gaol  should  deliver  the  warrant  and  the  prisoner  to 
the  keeper  of  the  gaol,  who  is  to  give  to  the  constable  a  receipt, 
setting  forth  the  state  and  condition  in  which  the  prisoner  has 
been  delivered  into  custody  (A). 

Discharge  of  prisoner,']  If  the  prisoner  has  been  arrested  and 
lodged  in  gaol  for  the  non-payment  of  any  fine,  if  he  pays  the 
sum  mentioned  on  the  warrant  to  the  gaoler,  he  is  to  be  forth- 
with discharged,  if  he  be  not 'in  custody  for  any  other  matter  (i). 
So  also  the  defendant  ought  to  be  discharged  on  payment  of  the 
sum  to  the  officer  charged  with  the  execution  of  the  warrant  (J), 
When  a  justice  admits  a  prisoner  to  bail,  who  is  then  in  gaol 
charged  with  the  offence,  he  is  to  send  to  the  keeper  of  the  gaol 
a  warrant  addressed  to  him  {k\  requiring  the  discharge  of  the 
prisoner,  if  he  be  detained  for  no  other  offence,  or  is  in  custody 
under  no  civil  process,  and  upon  such  warrant  being  delivered 
to  the  keeper,  he  is  forthwith  to  obey  it  (t), 

BenUsnon  of  penalty.]  By  22  Vic.  c.  32,  the  Lord  Lieutenant 
may  remit  in  whole  or  in  part  any  sum  of  money  which  may 
have  been  imposed  as  a  penalty  on  a  convicted  offender,  and 
may  extend  the  royal  mercy  to  any  person  imprisoned  for  non- 
payment of  any  sum  of  money  so  imposed ;  and  by  the  14  &  15 
Vic.  c.  92,  s.  22,  power  is  also  conferred  upon  the  Lord  Lieute- 
nant to  extend  the  royal  mercy  to  any  person  imprisoned  by 
virtue  of  that  act,  although  he  shall  be  imprisoned  for  non- 
payment of  money  to  some  party  other  than  the  Crown  (m). 

11  A.  &  E.  777. 

{h)  For  form,  see  sch.  to  14  &  15 
Vic.  c.  93,  Ed. 

(0  14  &  15  Vic.  c.  93,  8. 16.  when 
a  witness  has  been  committed,  see  as 
to  his  discharge,  ib. 

(m)  See  also  24  &  25  Vic.  o.  96,  s. 
109.  Before  the  passing  of  these 
enactments,  the  prerogative  of  mercy 
could  not  be  exercised  by  the  Crown 
to  the  prejudice  of  the  vested  rights 
of  a  subject,  R.  v.  Codrington,  Cro. 
Car.  198  ;  R.  v.  Ban«t»  1  Balk.  388 ; 


(g)  See  caaes  collected  in  Paley*s 
Conr.  292. 

(A)  14  &  15  Vic.  a  93,  s.  82,  see 
fonn  F.  in  schedule. 

(i)  14  &  15  Vic.  0.  93,  s.  82  ; 
Chaddock  v.  Wilbraham,  5  C.  B. 
650  ;  B.  V.  Rogers,  1  D.  &  R.  158  ; 
see  further  as  to  duty  of  jaUor  in  this 
respect,  14  &  15  Vic.  c.  90,  s.  5. 

U)  See  14  &  15  Vic  o.  90,  s.  5  ; 
see  1  N.  fc  W.,  J.  P.  635  ;  Smith  v. 
Sibcon,  1  Wils.  158 ;  Walsh  o.  South- 
worth,6  Excb.  150 ;  Atkina i^.  Kilby, 
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Justices  may  discharge  offenders  convicted  under  the  provisions 
of  14  &  15  Vic.  c.  92,  if  it  be  a  first  conviction,  upon  the  ofifen- 
der  making  such  satisfaction  to  the  party  aggrieved  for  damages 
and  costs  as  shall  be  ascertained  by  the  justices  (n). 


CHAPTER  XIL    , 

RETURNING  INFORMATIONS,  ETC. 

It  is  the  duty  of  the  justices,  or  the  petty  sessions  clerk,  to 
transmit  all  informations,  examinations,  statements^  and  recogni- 
zances to  the  clerk  of  the  crown  of  the  county,  when  they  relate 
to  any  matter  to  be  tried  at  the  assizes ;  or  to  the  clerk  of  the 
peace,  when  the  matter  is  to  be  heard  at  the  quarter  sessions  (a). 
When  to  he  returned,']  This  must  be  done  with  all  despatch, 
or  within  seven  days  from  the  holding  of  each  petty  sessions, 
when  the  party  has  been  committed  or  is  amenable  (or  at  least 
seven  days  before  the  assizes  or  quarter  sessions,  when  the  party 
has  not  been  committed  or  is  not  amenable),  except  in  cases  of 
indictable  oflfences  when  the  party  is  not  amenable,  and  the  jus- 
tice of  the  peace  deems  it  expedient  to  retain  the  documents. 
When  they  are  kept  back,  the  J.  P.  should  endorse  his  reasons 
for  such  detention.  The  clerk  of  the  petty  sessions  is  to  make 
an  abstract  of  the  documents,  specifying  the  dates  of  them  and 
when  received  by  him ;  and  if  he  has  no  other  safer  or  more 


3  Inst.  238.  Every  punishment  for 
felony,  after  it  has  been  endured,  has 
the  same  effect  respecting  the  dvil 
rights  of  the  offender  as  a  pardon  un- 
der the  Great  Seal,  9  Geo.  IV.  c.  82, 
s.  8. 

(n)  See  14  &  15  Vic,  c  92,  s.  21. 
In  cases  of  wilful  or  malicious  in- 
juries to  property,  it  is  provided  by 
18  k  19  Vic.  c.  126,  s.  2.,  that  in  all 
cases  where  a  justice  shall  have  power 
to  order  a  sum  of  money  to  be  for- 
feited and  paid  to  the  party  aggrieved, 


as  amends  or  compensation  for  anv 
injuiy  to  property  real  or  personal, 
the  right  of  such  person  to  receive 
the  money  so  ordered  to  be  paid  shall 
not  be  aflfected  by  reason  of  such 
party  having  been  examined  as  a  wit- 
ness in  proof  of  the  defence ;  see  ante, 
p.  75,  et  seq.  for  competency  of  wit- 
ness. 

(a)  See  ante  p.  102,  where  the  duty 
of  J.  P.  in  committing  the  accused 
for  trial  at  the  assizes  or  quarter  ses- 
sions is  considered. 
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conyenient  mode,  he  is  to  transmit  them  with  the  schedule  hy 
post,  prepaid,  to  the  clerk  of  the  crown  or  peace  ;  and  he  is  to 
get  a  receipt  from  the  post-master  specifying  the  date  of  the 
posting,  and  the  post-master  is  to  get  a  like  receipt  from  the 
clerk  of  the  crown  or  peace ;  and  the  grand  jury  are  to  present 
at  the  assizes,  to  he  paid  to  the  petty  sessions  clerk,  the  amount 
of  the  postage  (6). 

Every  justice  of  the  peace  who  shall  take  any  information  out 
of  petty  sessions,  is  to  transmit  the  same  to  the  petty  sessions 
clerk  of  the  district  to  which  the  same  shall  properly  helong  (c). 

The  magistrates  adjudicating  uiader  the  18  &  19  Vic.  c.  126 
(Larceny  Act),  are  to  transmit  the  conviction,  or  a  dupUcate  of  a 
certificate  of  dismissal,  with  the  written  charge,  the  depositions 
of  the  witnesses  for  the  prosecution  and  for  the  defence,  and  the 
statement  of  the  accused,  to  the  next  court  of  general  or  quarter 
sessions  for  the  county  or  place,  there  to  be  kept  by  the  proper 
officer  among  the  records  of  the  court  (d). 


{h)  U  k  15  Vic.  cap.  93,  sec.  19. 

((^  21  k  22  Vic.  c.  100,  b.  8,  cl.  8. 

(d)  Sec.  7.  See  ante  p.  89,  for 
right  of  aociued  to  obtain  copies  of 
depoflitionB  on  which  he  shall  have 
been  committed  or  bailed.  Indepen- 
dent of  the  right  conferred  by  statute 
on  the  accused  to  have  copies  of  de- 
pontionB  returned  into  court,    the 


judges  alwa3rB  had  power,  by  their 
general  authority  as  a  court  of  jus- 
tice, at  any  time  after  the  indictment 
found  and  the  prisoner  fully  com- 
mitted for  trial,  to  order  a  copy  of 
any  depositions  which  have  been  re- 
turned into  court,  to  be  given  to  a 
prisoner.  R.  v.  Greenacre,  8  C.  &  P. 
82;R.r.  Walford,  id.  767, 
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CHAPTER  Xni. 

OP  PROCEEDINGS  PRELIMINARY  TO  CONVICTION. 

The  summary  authority  of  justices  out  of  quarter  sessions,  and 
the  offences  which  are  within  their  jurisdiction,  are  regulated  in 
each  case  by  the  particular  statute  authorizing  the  proceeding. 
Their  jurisdiction  under  their  commission,  their  general  jurisdic- 
tion and  duties  out  of  quarter  sessions,  its  local  extent,  and 
those  circumstances  which  deprive  them  of  power  to  act,  have 
already  been  the  subject  of  distinct  chapters  (a).  It  is  now 
proposed  to  review  the  proceedings  before  justices,  down  to 
judgment  and  conviction  in  summary  cases. 

General  effect  of  Petty  Sessions  Act,]  By  the  14  &  15  Vic. 
c.  93,  commonly  called  the  Petty  Sessions  Act,  the  procedure 
before  justices  relating  to  summary  convictions  and  orders  are 
simplified  and  rendered  imiform,  technical  objections  are  de- 
feated, and  a  code  of  duties  is  defined  for  the  guidance  of 
magistrates.  General  forms  of  procedure  are  given  applicable 
to  all  cases,  except  where  they  do  not  meet  the  requirements 
of  proceedings  instituted  under  any  acts  relating  to  the  revenue 
of  excise  or  customs,  stamps,  taxes,  or  post-office,  or  relating  to 
the  preservation  of  game ;  but  the  act  does  not  alter  or  affect 
tlie  provisions  contained  in  any  act  regulating  the  powers  and 
duties  of  the  justices  of  the  peace  of  the  police  district  of  the 
Dublin  metropolis ;  except  as  far  as  relates  to  the  backing  or 
execution  of  any  warrants.  The  act  in  question  is  one  of  very 
great  importance,  as  it  regulates  the  proceedings  at  petty  ses- 
sions, and  the  duties  of  justices  of  the  peace  out  of  quarter 

(o)  Vide  chAp.  i.,  ii.,  ill.,  iv. 
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Bessions,  and  its  provisions  are  frequently  incorporated,  or  direct- 
ed to  be  followed  in  particular  instances,  by  an  express  declara- 
tion in  subsequent  penal  statutes  (6). 

The  term  "  tn/orma<ton"  means  the  initiatory  step  in  proceed- 
ings of  a  criminal  nature ;  the  term  "  complaint'*  designates  the 
initiatory  step  in  summary  proceedings  of  a  civil  nature  (c). 

InformcUion  or  complaint  when  necessary,]  The  first  step  in 
every  case,  except  where  the  magistrate  is  empowered  to  convict 
on  view  (c/),  is  that  there  be  a  complaint  by  summons  or  infor- 
mation, which  is  the  basis  of  all  the  subsequent  proceedings,  and 
without  which  the  justice  is  not  authorized  in  intermeddling  (e). 
But  if  a  party  appear  in  court  in  answer  to  a  complaint,  although 
there  is  no  information  or  summons  out  against  him,  he  is  liable 
to  the  jurisdiction  of  the  court  (/) ;  but  it  would  appear  that 
there  should  be  a  complaint  to  give  the  justice  jurisdiction  (g). 
In  the  case  of  E.  v.  Justices  of  Queen's  County  (h)  it  appeared 
that  J.  L.  had  been  summoned  to  attend  the  petty  sessions  at 
A.  as  a  witness,  and  that  the  magistrates,  conceiving  him  to  be 


(6)  For  example,  20  A  21  Vic.  c.  40 
(Illidt  DistillatiioD) ;  19  &  20  Vic.  c. 
65  (Cottier  Tenant) ;  18  &  19  Vic.  c. 
126  (Laroeny  Act). 

(e)  In  re  Dillon,  11  Ir.  C.  L.  R. 
232,  per  Hayes,  J. 

(<Q  As  to  conviction  on  view,  see 
Jones  p.  Owen,  2  D.  &  B.  600  ;  R.  v. 
Jones,  12  A.  &  £.  68i  ;  Nixon  v, 
Nanney,  1  Q.  B.  747.  It  should  ap- 
pear unequivocally,  and  not  only  by 
probable  ai^gmnent,  that  the  justice 
acted  on  his  own  view,  and  derived 
his  conviction  from  that.  **  Statutes 
which  provide  an  instant  and  sum- 
mary remedy  for  offences  dangerous 
to  the  public  are  highly  beneficial, 
but  they  are  extremely  liable  to 
abuse,  and  we  must  take  care  that 
in  enforcing  them  parties  adhere  to 
the  strict  letter  of  the  law.*'  Jones 
V.  Owen,  sup. 

{e)  1  Smith's  Leading  cases,  887  bn ; 
1  Wm.  Saond.  262  n.  (1)  B.  v.  J. 
of  Buckinghamshire,  8  Q.  B.  800, 
807  ;  R.  V.  Bolton,  1  id.  66  ;  R.  v. 
Fuller,  1  Ld.  Raym.  509  ;  R.  v.  MU- 


burd,  17  Jur.  400  ;  22  L.  J.  (N.  8.) 
M.  C.  108,  S.  C,  1  D.  C.  C.  R.  166  ; 

6  Cox,  C.  C.  150  ;  Brookshaw  v. 
Hopkins,  Lofft,  240  ;  R.  v.  Hareby, 
Andr.  861  ;  R.  v.  Bimie,  1  Moo.  & 
R.  160,  5  C.  &  P.  206  ;  Stevens  v. 
Clark,  1  Car.  &  M.  509.  The  same 
principle  applies  to  other  limited  ju- 
risdictions created  by  statute  ;  Win- 
gate  V.  Wait,  6  M.  W.  745  ;  see 
also  Doe  v.  the  Bristol  and  Exeter 
Railway  Company,  id.  820  ;  R  v. 
Croke,  Cowp.  26 ;  Christie  r.  Unwin, 
11  A.  &  E.  878  ;  R.  v.  Hartley, 
Wintl^  Union,  1  Q.  B.  677. 

(/)  R.  V.  J.  P.  of  Queen*s  County, 

7  Ir.  C.  L.  R.  488. ;  R.  v.  Beresford, 
Lev.  Js.  Manual,  200,  2nd  ed.  ;  R.  v. 
Millard,  6  Cox,  150  ;  in  re  Perham, 

5  Jur.  N.  S.  1221,  Ex. ;  R.  v.  Stone, 
1  East,  689  ;   R.  v.  Jennings,  2  D. 

6  L.  741  ;  1  NewSess.  Ca.  488  ;  R. 
V.  Barrett,  1  Salk.  888  ;  R.  v,  Aiken, 

8  Burr.  1786. 

(o)  R.  V.  Js.  of  Queen's  County,  sup. 
{h)  lb.  a  C.  8  Ir.  J.  N.  S.  249. 
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implicated  as  a  culprit  in  the  case  on  which  he  was  summoned 
to  give  evidence,  without  any  other  summons  or  complaint 
changed  his  name  from  the  witness  column  to  the  defendants' 
column  in  tlie  petty  sessions*  book,  and  then  sentenced  him  to 
imprisonment ;  and  it  was  held  (t),  on  cause  being  shewn  that 
the  certiorari  should  not  go,  that  the  magistrates  appeared  to 
have  acted  without  jurisdiction,  there  having  been  no  complaint 
made  against  J.  L.  However,  it  is  better  and  more  conducive 
to  the  proper  administration  of  justice,  that  magistrates  should 
not  make  a  short  cut  towards  the  attainment  of  justice,  for  such 
proceedings  generally  render  abortive  their  object.  Magistrates 
should  follow  the  course  pointed  out  by  statute  or  common  law, 
and  not  deviate  &om  that  unless  in  a  serious  case  of  emergency. 
Pigot,  C.  B.,  is  reported  to  have  said,  in  giving  judgment  in 
Lawrence  v.  Hill  {j\  "  1  wish  to  lend  no  sanction  to  the  opinion 
that  if,  on  inquiry  on  oath  before  magistrates,  upon  the  appear- 
ance and  in  the  presence  of  a  party  charged  with  a  specified 
offence  [for  instance,  an  assault],  it  appears  in  evidence  that  the 
party  accused  is  guilty  of  another  and  distinct  offence  [for  in- 
stance, rape,  robbery,  or  murder]  of  which  there  was  no  previous 
formal  charge,  the  magistrates  would  not  have  fall  jurisdiction, 
on  one  information  properly  framed,  and  embodying  that  evi- 
dence, to  commit  the  party  for  trial  for  the  offence  imputed 
in  the  new  accusation.  To  hold  that  they  would  not  have 
such  authority  would  be,  in  some  instances,  to  paralyse  the 
administration  of  justice.  Upon  such  new  accusation,  indeed, 
thus  suddenly  brought  against  him,  great  care  ought  to  be  taken 
to  allow  the  accused  ample  time  and  opportunity  for  showing 
that  he  ought  not  to  be  put  on  his  trial  at  all  on  such  a  charge,  or 
that,  if  it  be  a  charge  of  felony,  he  ought  to  be  admitted  to  bail" 

{%)  Per  Crampton  and  Perrin,  J.  J.  ''  The  magistrates  may  say,  '  the  of- 

Upon  this  subject  there  would  ap-  fence  is  not  proved ;  we  dismiss  it : 

pear  to  be  some  doubt,  for  on  the  and  such  another  cluuve  is  preferred, 

return  to  the  certiorari  the  case  was  and  we  convict  on  Uiat.*    That  is 

again  argued  before  the  full  court,  possible ;  but  in  point  of  form,  they 

and  no  rule  was  made  ;  coram  G.  J.  ought  to  dismiss  any  charge  brought 

Lefroy,  J.  J.'s  Crampton,  Perrin,  and  before  them,  if  not  well-founded,  and 

O'Brien.    See  re  lliompson,  86  L.  separately  entertain  another." 

T.  412  per  Bramwell,  R    He  says,  (/)  10  Ir.  C.  L.  R.  198. 
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Effedt  of  information.]  A  sufficient  information  by  competent 
persons,  relating  to  a  matter  within  the  magistrate's  cognizance, 
gives  him  jurisdiction,  irrespective  of  the  truth  of  the  facts  con- 
tained in  it.  His  authority  to  act  does  not  depend  upon  the 
veracity  or  fSalsehood  of  the  statements,  or  upon  the  evidence 
being  sufficient  or  insufficient  to  establish  the  corpus  delicti 
brought  under  investigation,  and  he  will  be  protected  although 
the  infonuation  may  disclose  no  legal  evidence,  or  purport  to  be 
founded  upon  inadmissible  evidence,  or  upon  mixed  allegations 
of  law  and  fact  (k).  It  cannot  be  rendered  valid  by  the  testi- 
mony offered  in  support  of  it  (l). 

Jurisdiction  confined  to  the  information.]  The  adjudication 
of  the  justice  is  in  general  confined  within  the  limits  of  the 
information;  and  it  has  been  held  that  magistrates  have  nu 
jurisdiction,  upon  an  application  to  bind  parties  over  to  keep 
the  peace,  to  convict  summanly  the  oifending  parties  against 
the  will  of  the  informant  {m).  The  duty  of  magistrates  in 
receiving  an  information  has  been  before  discussed,  as  well  as 
the  time  within  which  it  should  be  laid  (n). 

Receiving  information  under  the  Gamje  Laws,]  Nothing  in  the 
Petty  Sessions  Act,  14  &  15  Vic.  c.  93,  extends  to  any  informa- 
tion or  complaint,  or  other  proceedings  under  or  by  virtue  of  any 
of  the  acts  relating  to  the  preservation  of  game,  or  the  excise,  or 
customs  {p\  except  that  all  proceedings  as  to  the  same  may  be 
in  the  forms  of  procedure  required  by  that  act,  or  as  near  thereto 
as  the  circumstances  of  the  case  will  admit  {p).  The  justices 
solely  derive  their  authority  to  act  from  breaches  of  the  game 
laws,  under  the  statutes  in  the  Appendix.  When  the  offender 
is  charged  with  sporting  without  a  proper  qualification,  their 


Qc)  Paley  on  Conv.  55,  see  ex  parte 
Hopwood,  16  Q.  B.  121  ;  Cave  r. 
Mountftm;  1  M.  &  6.  257, 264n  ;  R. 
V.  Botherham,  8  Q.  £.  776 j  K.<v. 
Bolton,  1  id.  %^,  75  ;  Mills  v.  Collet, 
6  Bing.  85  ;  R.  r.  Bidwell,  1  Den. 
CO.  222  ;  Sir  Ed.  Clere's  case, 
Cra  Eliz.  130  ;  Wedg.  v.  Berkely,  6 
A.  &  E.  667  ;  Candle  v,  Seymour,  1 
Q.  R  892. 

(Z)  See  R.  v.  Wheatman,  Doug.  435  ; 


Wiles  V.  Cooper,  8  A.  &  E  524,  531. 

(m)  R.  V.Denny, 20 L. J.  189 M.C. 
2  L.M.  &  P.  280  ;  R.  v,  Soper,  3  B. 
&  C.  857  ;  R.  v.  Js.  of  Totness,  2 
Prac.  R.  230. 

(n)  Ante,  chap.  ii.  &  iv. 

(o)  See  ante,  p.  116. 

{p)  Sec.  42  ;  Rv.  Leonard,  Q  B. 
Ireland,  Trin.  Ter.,  1856  ;  and  see 
Lev.  Js.  Manual,  2nd  ed.  246. 
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jurisdiction  will  be  found  to  emanate  from  the  statutes  13  Rich. 
11.  c.  13,  &  10  Wm.  III.  c.  8,  8.  8.  Under  the  former,  it  will 
require  more  than  one  magistrate  to  act ;  under  the  latter,  one 
or  more  may  act.  When  they  have  jurisdiction  to  act  under 
the  latter  statute  for  any  offence  created  by  that  statute,  one 
magistrate  may  act  alone ;  so,  likewise,  one  justice  may  act 
under  statute  27  Geo.  IIL  c.  35  (Game),  in  all  matters  in  which 
justices  of  the  peace  have  jurisdiction,  also,  under  statute  37 
Geo.  IIL  c.  21  (Game).  Any  offence  punishable  on  summary 
conviction,  under  the  9  Geo.  IV.  c.  69  (Game),  requires  two 
justices  of  the  peace  to  convict. 

Excise  acts  connected  with  Game  Laws,'\  It  is  specially  provided 
by  the  5  &  6  Vic.  c.  81,  s.  8,  where  the  offence  is  refusal  of 
production  of  certificate,  and  of  giving  name  and  residence,  that 
such  offence  may  be  heard  and  determined  by  any  one  justice  of 
the  peace  of  the  district  where  the  offence  was  committed.  But 
by  the  7  &  8  Greo.  IV.  c.  53,  it  is  enacted,  that  for  the  recovery 
of  any  penalty  imposed  by  any  act  of  parliament  relating  to  the 
revenue  of  excise,  the  information  may  be  exhibited  before  any 
one  or  more  justices  of  the  peace  for  the  county,  division,  city, 
town,  or  place  where  the  offence  shall  have  been  committed, 
and  may  be  heard  and  determined  by  any  two  or  more  of  such 
justices  of  the  peace  ;  but  in  case  it  is  impossible  to  obtain  two 
of  such  justices,  then  any  magistrate  of  an  adjoining  county  has 
jurisdiction  to  act  along  with  the  other,  and  to  hear  and  deter- 
mine the  information. 

Excise  Acts.]  By  the  7  &  8  Geo.  IV.  c.  53,  s.  61  (Excise),  all 
proceedings  for  the  recovery  of  any  penalty  or  forfeiture  incurred 
under  any  act  relating  to  the  excise  or  customs,  must  be  in- 
stituted by  order  of  the  commissioners  of  one  of  those  boards 
respectively,  and  in  the  name  and  at  the  suit  of  an  olBScer  of 
excise  or  customs,  or  by  and  in  the  name  of  the  Attorney  or 
Solicitor-General.  There  is  no  Ihnit  to  the  time  for  which 
proceedings  may  be  taken  against  persons  under  the  statutes 
13  Rich.  11.  c  13,  &  10  Wm.  III.  c.  8.  But  under  the  27 
Geo.  III.  c.  35,  every  prosecution  shall  be  commenced  within 
six  calendar  months  after  the  offence  shall  be  committed.  Eveiy 
prosecution  under  the  5  &  6  Vic.  c.  81,  must  be  commenced 
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within  six  calendar  months  next  after  the  offence  alleged  in  the 
information  shall  have  been  committed  (q).  It  is  indispensable, 
therefore,  that  the  information  in  either  of  these  cases  should  be 
laid  against  the  offender  within  the  precise  period  prescribed  by 
those  two  statntea,  the  information  being,  for  this  purpose,  the 
commencement  of  the  prosecution  (r). 

The  information  or  complaint  may  be  made  by  the  complain- 
ant himself  or  by  any  person  on  his  behalf  («). 

Bif  whom  made,]  Generally  speaking,  any  person  may  be  the 
informer,  but  in  many  instances  the  statute  creating  the  penalty 
allows  only  particular  persons  to  be  informers  (t).  Although  no 
particular  persons  be  specified  in  the  statute,  yet  if  the  informa- 
tion be  for  a  penalty  given  thereby  to  the  party  grieved,  in 
cases  of  injuries  to  private  property,  where  it  is  intended  as  a 
compensation  to  the  owner,  and  where  his  dissent  is  essential  to 
the  offence,  it  is  requisite  that  the  complaint  be  made  either  by 
or  on  behalf  of  the  owner,  or  some  other  proof  of  his  dissent 
adduced  along  with  the  charge ;  and  such  a  conviction  cannot, 
therefore,  be  founded  merely  on  the  complaint  of  a  common 
informer  (u).  But  in  some  cases,  the  information  need  not  be 
at  the  instance  of  the  aggrieved  party,  even  though  the  penalty 
or  some  part  of  it  is  to  be  paid  to  him,  and  the  summary  con- 
viction is  to  protect  the  offender  from  other  proceedings  {v).  By 
the  15  &  16  Vic.  c.  61,  s.  3,  any  officer  of  Inland  Revenue,  or 
any  person  authorized  by  the  Commissioners  of  Inland  Bevenue, 
or  the  Solicitor  of  Inland  Revenue,  may  prosecute,  &c.,  any 
complaint  before  any  J.P.  And  by  the  7  &  8  Geo.  FV.  c.  53, 
8.  61,  all  proceedings  for  the  recovery  of  any  penalty  or  forfeiture 
incurred  under  any  act  relating  to  the  excise  or  customs,  must 
be  instituted  by  order  of  the  Commissioners  of  one  of  those 

(g)  11  k  12  Vic.  c.  118,  B.  8.  see  R.  v.  CJorden,  4  Burr.  2279 ;  R.  v. 

(r)  1  Dmc.  Crim.  Dig.  827 ;  R.  Edwards,  1  East,  278  ;  Paley  Conv. 

r.  Millard,  1  D.C.G.  R.T66;  6  Coz,  58  ;  1  N.  & W.  J.  P.  479  ;  see  R.  v. 

C.C.  150.  Fuller,  2  D.  &  L.  98 ;  Coster  v.  WU- 

($)  14&15Vic.  c.  98,  8. 10,cL  2.  son,8M.  &  W.  411 ;  R.  v.  DavU,  5 

(0  £bp.  PenalStaiutes,  11 ;  1  Bum,  B.  k  Ad.  551. 
868 ;  1  N.  W.  J.  P.  479.  (v)  See  Tany  v.  Newman,  15  M. 

(«)  R.  V.  Daman,  2  R  &  A.  878  ;  &  W.  645  ;  Midleton  v.  Gale,  8  A  & 

1  Chit.  147,  a  G. ;  R.  v,  Harpur,  1  E.  155. 
D  &R.  222  ;  1  D.  &  R.  M.  0.  67  ; 
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boards  respectively,  and  in  the  name  and  at  the  suit  of  an  officer 
of  excise  or  customs,  or  by  and  in  the  name  of  the  Attorney 
or  Solicitor- General.  On  the  commission  of  any  offence  against 
tlie  23  &  24  Vic.  c.  114  (w),  either  of  the  offending  parties  who 
shall  first  discover  and  inform  against  the  other  before  any  infor- 
mation has  been  lodged  against  the  informing  party  for  such 
offence,  shall,  upon  conviction  of  the  person  against  whom  such 
information  shall  be  given,  be  discharged  and  acquitted  from  all 
p(^nalties,  to  which  at  the  time  of  such  information  given  the 
informing  party  may  be  liable  by  reason  of  any  such  offence 
committed  by  him ;  and  the  evidence  of  the  informing  party 
shall  on  any  trial  touching  such  offence  be  admitted  to  prove 
the  facts  thereof. 

A  married  woman  may  be  convicted  on  a  penal  statute,  if 
she  has  committed  an  offence  without  the  coercion,  actual  or 
implied,  of  her  husband  (x).  And  it  is  not  necessary  that  the 
husband  should  be  joined  in  the  conviction  (y).  By  the  Custom8 
Consolidation  Act  (e),  where  any  married  woman  shall  be  con- 
victed before  any  J.  P.  of  any  offence  against  that  or  any  other 
act  relating  to  the  customs,  she  shall,  in  default  of  paying  any 
penalty  she  may  have  incurred,  be  liable  to  be  committed  to 
prison.  Coercion  by  the  husband  excusing  the  wife  is,  in  every 
case,  only  a  presumption  of  law,  and,  as  such,  liable  to  be  rebut- 
ted, and  does  not  apply  where  there  is  evidence  that  she  acted 
voluntarily  (a). 


(w)  Being  an  act  to  reduce  into  one 
act,  and  to  amend  the  excise  reg^ula- 
tions  relating  to  the  distilling,  recti- 
fying, and  dealing  in  Bpirits.  See 
■ec.  198. 

(x)  R.  V.  MorriB,  R.  &  Ry.  C.C.R. 
270  ;  R.  V.  Cnwe,  8  C.  &  P.  641  ;  R. 
V.  Price,  id.  19  ;  R.  *.  Smith,  27  L. 
J.  M.  C.  204.  But  this  rule  admits 
of  an  exception  in  crimes  that  are 
nuUa  in  m,  and  prohibited  by  the 
lawaof  nature,  as  murder  and  thelike  ; 
R.  r.  Manning,  2  Car.  and  K.  903. 

(y)  R.  V.  Crofts,  2  Str.  1120 ;  Mar- 
shall V.  Rutton,  8  Tr.  545  ;  Foster's 
case.  11  Co.  61  6 ;  R.  v.  Law,  8  Buls. 
87. 


(z)  16  A  17  Vic.  c.  107,  s.  288. 

(a)  Stapleton*s  case,  Jebb's  Cr.  C. 
93 ;  Smith's  case,  Ir.  C.  Rep.  460; 
1  Hale,  516 ;  Ea.  P.  C.  659.  Nor 
does  it  apply  in  any  case  where  the 
husband  is  not  present,  though  the 
act  be  done  by  his  command  or  pro- 
curement (Morris's  case,  Russ.  k  R. 
270).  A  feme  covert  may  be  guilty 
of  a  forcible  entry,  by  entering  with 
violence  her  husbanas  house  (Eliza 
Smith's  case,  6  C  &  P.  201).  But  a 
wife  cannot  be  convicted  cl  larceny 
for  stealing  the  goods  of  her  husband, 
as  husband  and  wife  are  one  ;  but  if 
a  wife  commit  adultery  and  then  steals 
the  goods  of  the  husband  with  the 
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InfantJi  An  infant  may  be  convicted  on  a  penal  statute, 
provided  he  was  suf&ciontly  dolt  capax  to  incur  responsibility  (6); 
but  the  offence  should  clearly  testify  the  malicious  intention  of 
the  party  (c).  Under  the  Summary  Jurisdiction  (Ireland)  Act, 
B.  6,  juvenile  offenders  under  the  age  of  fourteen  are  liable  to 
certain  punishments  for  simple  larceny;  and  as  the  13  &  14 
Vic.  c.  37,  has  not  been  repealed,  the  provisions  of  the  11  &  12 
Vic.  c  59,  may  be  held  to  be  extended  to  all  cases  in  which  the 
age  of  juvenile  offenders  does  not  exceed  sixteen  years  of  age. 
Where  an  infant  has  property  under  his  own  control  it  seems 
his  goods  are  liable  to  distress  (d). 

Master  and  servant,']  A  master  is  not,  generally  speaking, 
responsible  for  the  acts  of  his  servants,  unless  he  expressly  com- 
mand or  personally  co-operate  in  them.  In  criminal  cases  they 
must  each  answer  for  their  own  acts,  and  stand  or  fall  by  their 
own  behaviour  (c).  But  where  one  man  expressly  orders  another 
to  do  an  illegal  act,  it  is  clear  that  the  employer,  at  least,  is 
accountable  for  that  act.  The  employment  of  an  agent  in  the 
defendant's  usual  course  of  business  is  sufficient  evidence  in  such 
cases,  whence  the  magistrates  may,  if  they  think  lit,  presume 
that  such  an  agent  was  authorized  to  do  the  prohibited  act  with 
which  it  is  sought  to  charge  the  principal  (/).  And  it  has  been 
said  to  be  a  general  rule,  that  when  a  thing  is  done  by  a  servant 
for  the  benefit  of  his  master,  the  latter  is  liable  for  what  is 
done  {g),  A  master  is  liable  for  a  nuisance  done  by  his  ser- 
vants, as  for  throwing  dirt  on  the  highways  (A). 


adulterer,  the  person  who  assists  her 
is  gmlty  of  larceny ;  Thompson's  case, 
1  Den.  C.G.R.  549  ;  Featherstone's 
caee,  1  Dean,  C.G.R.  369. 

(6)  See  Gray  v.  Cookson,  16  East, 
18,  27,  28  ;  R.  v.  Sutton,  8  A.  &  £. 
597 ;  Kitchen  v.  Shaw,  6  id.  729  ;  R. 
V.  Chilleiford,  4  B.  fc  C  94  ;  Wood  v. 
Penwick.  10  M.  &  W.  195  ;  E.  v. 
Lord,  12  Q.  B.  757 ;  1  Russell  on 
C.  1 ;  see  R.  v. Owen,  4  G.&P.  236. 

ifi)  Macpherson  on  Infants,  450. 

(d)  Id.  451. 

(e)  R  V,  Huggins,  2  Str.  882 ;  2 
Ld.  Ray.  1574  ;  Stanway  v.  Perry,  2 
B.  &  P.  157;  Pechell  v.  Layton,  2  T. 


R.  512,  712  ;  11  East,  25. 

(/)  Attorney-General  v,  Siddon,  1 
C.  &  J.  220,  S.  C.  1  Tyrwh.  41  ; 
Attorney-General©.  Riddle,  2  id.  493 ; 
Attomey-Greneral  v  Bui'ges,  Bunb. 
223  ;  R.  V.  Dixon,  3  M.  &  S.  14  ;  3 
Bum,  720  ;  R.  v.  Marsh,  2  D.  &  R. 
M.  C.  193  ;  See  Paley  on  Conv.  4th 
ed.60. 

{g)  R.  r.  Marsh,  2  D.  &  R.  M.  C. 
192. 

(A)  1  Raym.  264  ;  Garth.  425  ;  see 
R.  r.  Dixon,  2  M.  &  S.  14  ;  Mitchell 
V.  Troup,  Parker  Rep.  227  ;  R.  v. 
Dodd,  1  Sess.  Ga.  83,  1  N.  W.  J.P. 
481.  A  newspaper  proprietor  is  lia- 
6* 
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In  criminal  matters  it  is  a  general  rule  that  every  person 
must  answer  for  his  own  acts,  and  the  command  of  a  person 
cannot  excuse  an  illegal  act  A  servant,  therefore,  is  not, 
generally  speaking,  excused  from  liability  to  answer  criminally 
for  any  violation  of  the  law  which  he  may  commit,  on  the  ground 
that  he  was  only  acting  in  obedience  to  his  master^s  com- 
mands (t).  This  is  so  obviously  the  case  in  regard  to  offences 
which  are  mala  in  se,  that  no  more  need  be  said  on  the  subject. 
But  where  the  illegal  act  charged  is  merely  malum  prohibitum, 
the  fact  that  the  servant  was  acting  in  obedience  to  his  master^s 
commands  would  be  strong  evidence  to  rebut  the  primd  facie 
inference  of  the  existence  of  a  vicious  mind  which  generally 
arises  from  the  mere  doing  an  illegal  act ;  and  in  such  cases  it 
may  sometimes  happen  that,  in  this  way,  the  commands  of  the 
master  may,  in  effect,  exempt  the  servant  from  criminal  respon- 
sibility for  the  consequence  of  illegal  acts  done  in  obedience  to 
his  master's  orders.  Thus  "  if  a  man  does,  by  means  of  an  in- 
nocent agent,  an  act  which  amounts  to  a  felony,  the  employer, 
and  not  the  innocent  agent,  is  the  person  accountable  for  that 
act"  U). 

It  has  been  held  that  where  the  servant  of  a  gentleman  set  a 
trap  to  catch  hares  in  his  master's  presence,  and  by  his  orders, 
he  was  held  not  liable,  on  the  principle,  as  stated  by  Bayley, 
Justice,  in  ex  parte  Sylvester  (k),  that  the  trap  being  set  by  the 
master's  orders,  and  in  his  presence,  must  have  been  taken  to 
have  been  set  by  him  (l). 

Aiders  and  abettors,]  Persons  aiding,  abetting,  counselling,  or 
procuring  the  commission  of  any  offence  punishable  on  summary 
conviction,  may  be  convicted  either  with  the  principal  or  before 
or  after  his  conviction,  and  are  liable  to  the  same  punishment. 
They  may  be  proceeded  against  either  in  the  place  where  the 
principal  was  convicted,  or  where  the  offence  of  aiding,  &c.,  was 

ble  crlminAll^  as  well  as  dvilly  for  (i)  1  Hawk.  P.  C.  8 ;  4  Bl.Com.  23. 

inisoonduct  in  the  paper,  e.  g,  for  0)  ^^  ^1^  <I*f  R*  v.  Bleasdale,  2 

publishing  a  libel,  though  he  has  no-  Garr.  &  K.  765  ;  See  R.  «.  James,  8 

thing  to  do  with  Uie  publication,  and  C  &  P.  181. 

it  is  altogether  conducted  by  his  ser-  {Jc)  9  B.  &  C.  68. 

vants;  H.  v.  Walter,  8  Esp.  21 ;  and  (0  Walkerv.MUl8,2Bro.ft  Binir.  1 

see  3  Bum,  780,  781. 
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oommitted  (m).  But  if  the  principal  be  under  fourteen  years  of 
age,  the  accessory  is  not  to  escape  with  the  mitigated  punish- 
ment (n). 

Drunkards,']  It  may  here  be  stated,  as  laid  down  by  Mr. 
Justice  Blackstone,  that  our  law  looks  upon  drunkenness  as  an 
aggravation  of  an  o£fence  rather  than  as  an  excuse  for  any  crimi- 
nal misbehaviour  (o);  but  it  has  been  recently  stated,  that 
though  drunkenness  is  no  excuse  for  crime,  it  may  be  taken 
into  account  when  considering  the  motive  or  intent  of  a  person 
acting  under  its  influence  (p). 

When  to  be  in  uniting  and  on  oath.]  If  the  statute  under 
which  the  offence  is  committed  does  not  require  the  information 
to  be  taken  in  writing  and  on  oath,  then  a  verbal  information 
will  be  sufficient  without  the  oath  of  the  informer.  The  rule  of 
law  is  that^  unless  a  statute  requires  it,  an  information  need  not 
be  on  oath  or  even  in  writing  (q).  And  a  magistrate  may  pro- 
ceed without  any  information  on  oath,  if  he  has  jurisdiction  over 
the  matter,  and  has  good  reason  for  setting  the  law  in  motion  (r). 

NiegoHving  exceptions.]  It  is  necessary  in  an  information  tu 
negative  every  exception  contained  in  the  clause  creating  the 
offence,  and  a  defect  in  omitting  so  to  do  is  not  aided  by  a 
proviso,  "that  no  conviction  for  any  offence  in  the  act  shall  be 
set  aside  for  want  of  form,  or  through  the  mistake  of  any  fact, 
circumstance,  or  other  matter,  provided  the  material  facts  alleged 
be  proved "  («).  When,  however,  the  statute  constitutes  an  act 
to  be  an  offence  generally,  and  in  a  subsequent  clause  makes  a 


(m)  14  k  15  Vic.  o.  98,  b.  22. 
Ucoeny  Act,  24  ft  25  Vie.  c.  96,  s. 
99. 

(«)  lb.  **  In  nuBdemeanoTB  and  in 
all  crimes  under  the  degree  of  felony 
there  are  no  acoesaorieB  either  before 
or  after  the  fact,  but  all  persons  con- 
oemed  therein,  if  guil^  at  all,  are 
principals,**  4  BL  Com.  by  Keir,  83  ; 
see  R.  V.  Greenwood,  2  Den.  G.  G. 
R.  458  ;  Woodward  v.  Gotton,  1  Cr. 
M.&R.44. 

(o)  4  BL  Com.  by  Kerr,  28  ;  see  B. 
V.  Carroll,  7  C.&  P.  145. 

Cp)  B.  9,  Gamlen,  1  F.  ft  F.  90. 


iq)  R.  V.  Millard.  1  D.  C.  C.  F. 
166  ;  6  Cox,  C.  C.  150  ;  R.  v.  Bed- 
ingham,  5  Q.  B.  653 ;  see  R.  v.  Raw- 
lins, 8  C.  ft  P.  489  ;  R.  V.  Willi8, 
Bosc.  16  ;  Basten  v.  Carew,  8  B.  & 
G.  649  ;   14  &  15  Vic.  c.  93,  s.  10. 

(r)  R.  V.  Millard,  supra. 

(0  R.  V.  Jukes,  8  T.  R.  542  ;  R. 
V.  Pratten,  6  T.  R.  559 ;  R.  v.  Mar- 
riott, 1  8tr.  66  ;  R.  t;.  Hill,  2  Lord 
Ray.  1415  ;  R.  v.  Eamshaw,  15  Ea. 
456  ;  R.  V.  Jarvis,  1  Burr.  148  ;  see 
Gatbcart  v.  Haidy,  2  M.  &  S.  539  ; 
Vavasour  v.  Ormond,  6  B.  &  C.  432  ; 
R.  V.  Clark,  Cowp.  85. 
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proviso  or  exception  in  favour  of  particular  cases ;  or,  in  the 
same  clause,  but  not  in  the  enacting  part  of  it,  by  words  of  re- 
ference or  otherwise,  makes  such  proviso  or  exception,  then  the 
proviso  is  a  matter  of  defence  or  excuse  which  need  not  be 
noticed  in  the  information  (t).  It  is  not  necessary  to  negative  a 
mere  construction  or  inferred  qualification  (w).  If  the  informa- 
tion or  complaint  negatives  any  exception,  proviso,  or  condition 
in  the  statute  on  which  it  is  framed,  it  is  not  necessary  for  the 
complainant  to  prove  such  negative ;  but  the  defendant  may 
prove  the  affirmative,  if  he  seeks  to  take  advantage  of  it  (v). 

The  Petty  Sessions  (Ireland)  Act,  1851,  gives  the  form  of  in- 
formation, with  all  the  necessary  instructions  for  filling  it  up  (w). 
It  provides  for  the  statement  of  the  name  and  description  of  the 
infonner  or  complainant,  as  well  as  that  of  the  defendant  (a?). 
Styling  a  nmnber  of  defendants,  as  "  Messrs.  Harrison  and  Com- 
pany'' was  held  bad,  Lord  Kenyon  saying,  "  It  is  impossible 
that  a  conviction  of  Such-a-one  and  Company  can  be  sup- 
ported" (y). 

Nature  of  offence.']  The  nature  and  substance  of  the  offence 
is  likewise  to  be  stated  with  certainty  and  precision,  in  order 
that  it  may  appear  that  the  magistrate  proceeded  upon  a  legal 
charge,  and  that  the  defendant  may  know  what  chaige  he  is  to 
answer  (2).  A  defendant  may  be  proceeded  against  in  the  same 
information  for  several  offences  against  the  same  statute  (a) ;  but 
they  must  be  distinctly  charged  (6).  And  if  the  defendant  has 
been  guilty  of  several  distinct  offences  against  the  same  statute* 
there  is  no  objection  to  charging  him  with  all  of  them  in  the 
same  information  (c).  A  direct  and  positive  charge  must  be 
stated  against  the  defendant ;  a  mere  statement  of  facts  amount- 


(0  See  R.  V,  Foid.  1  Str.  655 ;  R. 
V.  Layton,  2  Salk.  352. 

(u)  R.  V.  Pickles,  cited  in  1  Burr. 
160. 

(r)  14  &  15  Vic.  c.  93,  a.  20  ;  see 
further  as  to  negativing  exemptions, 
Chapter  on  Convictions,  post. 

(tr)  For  forms  in  game  cases,  see 
App.  tit.  "  Game." 

{x)  14  k  16  Vic.  c.  93,  s.  88  ;  see 


R.  V.  Stone,  2  Ld.  Raym.  1546. 

(y)  R.  V.  Harrison,  8  T.  R.  508. 
As  to  what  will  be  a  sufficient  aver- 
ment of  residence  when  necessary, 
see  R.  V.  Toke.  3  N.  &  P.  823. 

(z)  Bosc.  25. 

(a)  R.  V.  Swallow,  8  T.  R.  284.. 

(6)  Newman  v.  Bendysh,  10  A.  & 
E.  11. 

(c)  R.  r.  SwaUow,  8  T.  R.  286. 
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ing  to  a  presumption  of  guilt  is  not  sufficient  ((/).  And  all  the 
facts  should  be  expressly  alleged,  and  not  left  to  be  gathered  by 
inference  or  intendment  («).  The  offence  must  not  be  stated  by 
way  of  recital,  nor  in  the  alternative  or  disjunctive,  nor  in  an 
argumentative  way  (/). 

Deacription  of  property,]  In  any  information  or  complaint  it 
is  sufficient  to  describe  the  property  belonging  to,  or  in  the 
possession  of  partners,  joint  tenants,  parceners,  or  tenants  in 
common,  as  tbe  property  of  any  one  of  such  persons  who  shall 
be  named,  and  of  another  or  others,  without  naming  them  (g). 

Time  and  place,]  Both  the  time  and  place  where  the  otfen^te 
was  committed  should  be  accurately  stated,  in  order  to  shew  that 
the  proceedings  are  taken  within  the  time  prescribed  by  the 
statute  (h);  and  that  the  offence  should  appear  to  have  been 
committed  within  the  jurisdiction  of  the  magistrate  (t).  The 
fonn  given  by  the  act  also  provides  that  the  infonnation  is  to  be 
signed  by  the  justice  taking  it. 

One  justice  may  receive  it,]  The  Petty  Sessions  Act,  1851  {j\ 
authorizes  any  justice  to  receive  an  information  for  any  offence 
over  which  he  has  jurisdiction  {Jc), 

Variance  hettveen  information  and  evidence.]  In  cases  of  simi- 
maiy  proceedings,  no   variance   between   the  infonnation   or 


(d)  R.  V,  Bradley,  10  Mod.  155. 
It  ifl  better  to  make  the  charge  in  the 
informatioii  in  the  predse  words  of 
the  act,  R.  v.  Seward,  1  A.  &  £.  706. 

(c)  R.  9.  Fuller,  1  Ld.  Raym.  509. 

(/)  R.  V.  Catherall,  2  Stra.  900 ; 
R.  r.  Crowhurat,  2  Ld.  Raym,  1363  ; 
R.  V.  Middlehurst,  1  Burr.  299  ;  R. 
V.  North,  6  D.  &  R  143  ;  3  D.  & 
R  M.  C.  38 ;  R.  v.  Pain,  7  D.  & 
R.  678 ;  R.  v.  Sadler,  2  Chit  Rep. 
519,  1  Salk.  373. 

^r)  See  14  &  15  Vic.  c.  93,  s.  38, 
whidi  also  proyidee  for  the  descrip- 
tion of  the  property  of  counties,  of. 
goods  provided  for  the  poor,  of  pro- 
perty in  materiaLs  for  turnpike  roads, 
and  for  the  property  of  commission- 
ers, trustees,  directors,  Ac. 

(A)  R.  V.  Pullen,  1  Salk.  869  ;  R. 
t>.  Catherall,  2  Str.  900  ;  14  Ea.  272 ; 
R.  V,  Chandler,  1  Salk.  378 ;  R.  v. 


Simpson,  10  Mod.  248. 

(»)  R.  V.  Austin,  8  Mod.  309  ; 
Kite  &  Lane's  case,  1  B.  &  0.  101  ; 
R.  V.  Hazell,  13  East.  139  ;  R.  r. 
Fletcher,  13  L.  J.  16  M.  C.  ;  Dey- 
bell^s  case,  4  B.  &  Aid.  243. 

0*)  See  s.  10. 

(i-j  But  where  a  statute  expressly 
requires  more  than  one  justice  to  re- 
ceive an  information,  it  would  appear 
that  it  should  be  laid  before  two  ;  see 
R.  V.  Griffin,  9  Q.  B.  N.  S.  155  ; 
unless  the  repealing  words  at  the  end 
of  s.  43  of  the  above  statute  would 
be  held  to  support  the  general  words 
of  the  10th  section ;  nothing,  how 
ever,  in  the  14th  k  15th  Vic.  c  93, 
relates  to  proceedings  under  the  Re- 
venue, Excise,  Customs,  Stamps, 
Taxes,  Post-office,  or  Game  Laws. 
See  as  to  justices  declining  jurisdic- 
tion, ante,  chap.  II.  p.  11,  et  seq. 
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complamt,  and  the  evidence  adduced  in  support  of  it,  as  to  the 
time  or  place  at  which  the  offence  or  cause  of  complaint  is 
alleged  to  have  been  committed  or  to  have  arisen,  shall  be 
deemed  material,  if  it  be  proved  that  the  information  or  com- 
plaint was  in  fact  laid  or  made  within  the  time  limited  by  law, 
or  to  have  been  committed,  or  have  arisen  within  the  jurisdiction 
of  the  justice  or  justices  by  whom  the  information  or  complaint 
shall  be  heard  and  determined  (i).  It  is  likewise  provided  that 
no  objection  shall  be  allowed  in  any  proceedings  to  any  informa- 
tion or  complaint  for  any  alleged  defect  in  substance  or  form,  or 
for  any  variance  between  any  information  or  complaint^  and  the 
evidence  adduced  on  the  part  of  the  complainant  at  the  hearing ; 
but  if  such  variance  or  defect  at  the  hearing  appears  to  the 
justice  to  be  calculated  to  deceive  or  mislead  the  defendant,  he 
may  adjourn  the  case  to  some  future  day  (m). 

Defendant  entitUd  to  copy  of  information  or  complaint,]  In  all 
summary  proceedings,  any  person  against  whom  any  information 
or  complaint  has  been  made  in  writing  is,  upon  being  amenable 
or  appearing  in  person  or  by  counsel  or  attorney,  entitled  to 
receive  from  the  clerk  of  petty  sessions  a  stamped  copy  of  such 
information  or  complaint,  on  payment  of  the  usual  fee,  but  the 
clerk  must  not  in  any  case  allow  the  original  to  be  taken  out  of 
his  possession  (n). 


CHAPTER    XIV. 

OF  THE  SUMMONS. 


It  is  provided  by  the  Petty  Sessions  Act,  that  in  all  cases  of 
summary  jurisdiction  the  justice  shall  issue  his  summons  (a), 
directed  to  the  defendant,  requiring  him  to  appear  and  answer 
the  complaint     This  positive  enactment  is  founded  upon  a  rule 

(0  14  &  15  Vic.  c.  98, 8.  89.  (a)  For  fonn,  see  soh.  14  ft  15  Vic. 

{m)  lb.  c.  93.    Where  a  partioalar  form  of 

(n)  14  &  15  Vic.  c.  93,  s.  10  ;  21  notice  is  prescribed  by  stfttute,  it 

&  22  Vic.  c.  100.     See  post,  note  to  muat  be  strictly  pursued,  R.  v.  Qroke, 

14  k  15  Vic.  c  93,  s.  10.  Cowp.  30  ;  see  remarks  on  this  case, 
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of  natnial  justice,  that  the  accused  should  have  an  opportunity 
of  being  heard  before  he  is  condemned  (6).  So  jealous  is  the 
law  to  enforce  this-  equitable  rule,  that  the  neglect  of  it  by  a 
justice  in  proceeding  summarily,  without  a  previous  summons  to 
the  party,  has  been  treated  as  a  misdemeanor  proper  for  the 
interference  of  the  Court  of  Q.  B.  by  information  (c).   ' 

J,  P,  hound  to  isme  one,]  Upon  an  information  or  complaint 
properly  laid,  and  where  there  is  no  reasonable  doubt  of  their 
jurisdiction,  the  magistrates  are  bound  to  issue  a  summons  or 
warrant,  and  proceed  to  a  hearing  ;  if  they  refuse  to  do  so,  they 
may  be  compelled  by  rule  or  mandamus  (d). 

Warrant  may  he  issued  if  summons  not  oheyed.]  In  all  cases 
of  offences  where  the  person  does  not  appear  at  the  required 
time  and  place,  and  it  is  proved  on  oath  either  that  he  was  per- 
sonally served  with  the  summons,  or  that  he  is  keeping  out  of 
the  way  of  service,  the  justice  may  issue  a  warrant  to  arrest  and 
bring  such  person  before  him  or  some  other  justice  to  answer  the 
complaint^  provided  that  the  complaint  was  made  in  writing  and 
on  oath  (e). 

Compelling  attendance  of  witness  hy  summ/ms.]  Magistrates 
have  the  power  to  compel  the  attendance  of  parties  and  wit- 
nesses by  summons,  for  the  purpose  of  a  summary  trial.  The 
mode  of  thus  procuring  their  attendance,  and  the  penalty  for 
neglect  of  appearance,  has  been  before  referred  to  (/). 


TaylOT  V,  Clemaon,  IICL& Fin.  650. 

(b)  R.  V.  Simpson,  10  Mod.  879  ; 

R.  V.  Dyer,  1  Salk.  181 ;  R.  v.  Green, 

CalxL  891 ;   Beoquet  v.  Macarthy,  2 

B.  &  Ad.  951  ;  see  re  Hammersmith, 
R^t  Charge,  i  Exch.  87  ;  Bartlett 
V.  Kirkwood,  2  £L  &  BL  771  ;  R.  v. 
Js.  of  Staffordshire,  5  N.  &  M.  94  ; 
Painter  r.  Liverpool  Gas  Co.,  3  Ad. 
&  EL  483 ;  Kinmne  v.  Buchanan,  8 

C.  B.  271, 10  Q.  B.  730  ;  Hammond 
V.  Bendyshe,  13  id.  869  ;  ex  parte 
Ramshay,  21  L.  J.  (N.S.)  Q.B.  238. 
SdngW  V.  Surridffe,  11 M.  &  W.503  ; 
R.  V.  Orerseen  cS  Warbblington,  22 
L.  T.  804  ;  R.  v.  Guardians  of  Tot- 
nesB  Union,  7  Q.  B.  690  ;  ex  parU 
Stwy,  12  C.  B.  767. 

(e)  R.  V.  Venables,  2  Ld.  Ray. 


1407 ;  R.  V.  Simpson,  1  Str.  46  ;  K. 
Allington,  1  Str.  678  ;  R  v.  Har- 
wood,  2  Str.  1088  ;  8  Burr,  1716  ;  R. 
V,  Constable,  7  D.  &  R.  668.  A 
summons  may,  however,  be  dispensed 
with  by  statute  ;  see  Culverson  v. 
Melton,  12A.&E.  753. 

(d)  R.  V,  Benn,  6  T.  R.  198  ;  12  Vic. 
c.  16,  B.  5  ;  see  Paley  on  Conv.  69. 

(e)  14  &  15  Vic.  c.  93,  s.  11. 
Where  any  person  is  charged  with 
any  offence  punishable  on  summary 
conviction  under  the  Larceny  Act, 
24  &  25  Vic.  c.  96,  the  J.  P.  may, 
if  he  shall  so  think  fit,  without  any 
previous  sunmions  (unless  where 
otherwise  specially  directed)  issue  hiu 
warrant. 

(/)  Vide  ante,  p.  73. 

6»* 
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Form  of  mni7noru,'\  Every  summona  is  to  be  prepared  by  the 
petty  sessions  clerk  {g),  and  signed  by  the  justice  who  issues  it ; 
it  is  not  to  be  signed  in  blank  {h\  and  should  bear  the  stamp 
required  by  21  and  22  Vic.  c.  100,  but  need  not  be  sealed.  It 
must  state  shortly  the  cause  of  complaint  (i),  that  is,  contain  the 
substance*  of  the  charge.  This  should  be  carefully  attended  to, 
4is  the  form  of  conyiction  provided  by  the  statute  directs  the 
cause  of  complaint  to  be  set  forth  in  the  conviction  as  it  appears 
in  the  summons.  It  should  fix  a  day  and  place  for  the  party's 
appearance,  giving  him  a  sufficient  time  for  his  attendance,  and 
tliat  of  his  witnesses  {j).  The  summons  requires  the  party  to 
appear  before  the  justice  who  shall  be  at  the  place  of  hearing, 
and  it  is  not  necessary  that  he  should  appeal  before  the  magis- 
trate who  issues  the  summons  {k), 

Servi^  of  stimmons  under  Petty  Sessions  Act,]  The  Petty  Ses- 
sions Act  provides  that  every  summons  is  to  be  served  upon  the 
person  to  whom  it  is  directed,  by  delivering  to  him  a  copy,  or  if 
the  party  cannot  be  conveniently  had,  by  leaving  the  copy  at  his 
last  or  most  usual  place  of  abode,  or  at  his  office,  warehouse, 
counting-house,  shop,  factory,  or  place  of  business,  with  some 
inmate  of  the  house  not  being  under  sixteen  years  of  age  ;  and 
this  service  is  to  be  deemed  sufficient  service  in  every  case  where 
special  service  is  not  required  by  that  act  (l). 

In  otJier  cases.]  In  cases  not  within  the  14  &  15  Vic.  c.  93, 
the  service  of  the  summons  should  be  personal,  unless  specially 
dispensed  with  (m).  Where  any  particular  statute  prescribes 
the  mode  of  service,  or  of  the  substitution  of  service,  in  case  ot 
necessity  that  direction  should  be  followed.  For  instance,  it  is 
provided  (n)  that  a  summons  issued  for  the  attendance  of  any 
guard  or  driver  of  any  public  stage-carriage  may  be  served  on 
the  known  or  acting  book-keeper  of  the  parcel-office  of  such 

iff)  14  &  15  Vic.  c.  98,  B.  5.  22  Vic.  c.  100,  s.  8,  d.  5  ;  for  nmny 

(A)  lb.,  B.  11.  things  may  happen  to  hinder  the  jus- 

(i)  lb.  tioe's  immediate  attendance ;  1  Barn's 

U)  14  &  15  Vic.  c.  93,  B.  11 ;  R.  v.  J.,  29  ed.  978. 

Mallison,  2  Bmr.  681 ;  R.  v.  Johnson  {k)  14  ft  15  Vic.  c.  98,  8.  11. 

1  8tr.  261  ;  R.  v.  Simpson,  1  Str.  44.  (/)  14  ft  16  Vic  c.  93,  b.  12. 

rf  the  party  appear  at  the  time,  and  (m)  R.  v.  Hall,  6  D.  ft  R.  14  ;  R 

the  justice  shall  not  attend,  he  ia  not  v,  Simpson,  12  Mod.  845  ;  Mason  v. 

to  go  .iway,  but  must  wut  until  the  Barker,  1  Car.  ft  Kir.  107. 

a<ljoumment  of  the  court ;  see  21  ft  (»)  14  &  15  Vic.  c.  92,  s.  14. 
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carriage ;  also  in  proceedings  for  the  recovery  of  small  tenements, 
in  case  the  overholding  party  cannot  be  served  in  the  nsual  way> 
then  the  posting  of  the  summons  on  some  conspicuous  part  of 
the  promises  is  to  be  deemed  good  service  (o).  There  are  no 
additional  directions  to  be  given  as  to  the  service  of  summonses 
in  game  cases,  the  rules  and  principles  before  mentioned  being 
equally  applicable  to  this  branch  of  the  law.  By  4  &  5  Wni. 
IV.  c  51,  s.  19  (Excise),  it  is  provided  that  a  notice  in  writing 
of  the  information  having  been  exhibited  shall  be  given  to  the 
person  against  whom  the  same  shall  have  been  exhibited,  within 
one  week  next  after  the  exhibiting  of  such  information ;  and  the 
justice  or  jnstices  of  the  peace,  before  whom  such  information 
shall  be  exhibited,  are  respectively  to  summon  such  person  to 
appear  and  attend  the  hearing  of  such  information,  at  a  time  and 
place  to  be  named  in  such  summons,  which  summons  shall  be 
served  upon  every  person  ten  days  at  the  least  before  the  time 
appointed  in  such  summons,  and  which  summons  may  be  added 
to  or  may  include  the  notice,  and  be  served  at  another  and  differ- 
ent time,  subsequent  to  the  delivery  of  such  notice,  at  the  option 
of  the  prosecutor ;  and  in  all  cases  it  shall  be  deemed  and  taken 
to  be  sufficient  deHvery  and  service  of  any  such  notice  and  sum- 
mons, if  a  copy  of  the  same  be  left  at  or  upon  the  place  used  or 
occupied  by  any  such  person  or  persons  respectively  for  carrying 
on  his  or  their  trade  or  business,  or  at  the  place  where  any  such 
offence  shall  have  been  committed,  or  at  the  place  of  residence, 
or  with  the  wife,  or  child,  or  servant  of  any  such  person,  the 
same  being  directed  to  such  person  by  his  right  or  assumed 
name ;  or  where  any  such  offence  shall  have  been  committed  or 
dLscovered  in  transit,  and  the  place  of  business  or  residence  of 
the  offender  shall  be  unknown  to  the  person  discovering  such 
offence,  it  shall  be  sufficient  if  such  notice  and  summons,  or  a 
copy  thereof,  be  affixed  at  or  upon  some  conspicuous  part  of  the 
office  of  excise  next  to  where  such  offence  shall  have  been  com- 
mitted or  discovered,  directed  to  such  offender  by  his  right  or 
assumed  name,  if  the  same  shall  be  known,  and  if  not  known, 
without  any  name  (jp). 

(o)  lb.  B.  15.  ia  in  prison,  wide  7  &  8  Geo.  IV.  c. 

(p)  If  the  party  informed  against      53,  8.  77. 
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By  whom  mmmons  to  he  dewed,]  If  the  oflfence  is  prosecuted 
by  the  constabulary,  the  summons  is  to  be  served  by  a  head  or 
other  constable  (q).  In  all  other  cases,  it  is  to  be  served  by  the 
summons-server  of  the  district,  unless  the  justice  signing  the 
summons  directs  or  permits  it  to  be  served  by  some  person 
employed  by  the  complainant,  who  must  be  able  to  read  and 
write  (r).  In  no  case  can  the  complainant  serve  the  process 
himself  («). 

Employment  of  aummons-servers,]  The  justices  of  each  petty 
sessions  district  appoint  a  summons-server  who  is  able  to  read 
and  ^vrite  ;  he  holds  his  office  during  the  pleasure  of  the 
justices,  and  is  entitled  to  be  paid  by  the  complainant  a  sum 
not  exceeding  sixpence  for  service  of  each  summons  (t).  Tlie 
server  is  to  endorse  on  the  summons  the  time  and  place  where  it 
was  served,  and  must  attend  at  the  place  of  hearing,  to  depose, 
if  necessary,  to  the  service  (u).  If  the  process-server  should 
happen  to  lose  the  original  so  endorsed,  the  service  should  be 
proved  by  swearing  to  the  loss  of  the  original,  notwithstanding 
a  careful  search,  and  by  proving  by  witnesses  the  contents  of 
the  copy  served. 

Service,  when  to  he  mad^,]  The  service,  where  no  time  is 
limited  by  the  particular  statute,  should  be  made  a  reasonable 
time  before  the  period  appointed  therein  for  appearance  (v).  Tlie 
justices  are  the  proper  judges  of  what  is  a  reasonable  time  (w) 
and  the  court  will  not  interfere  with  their  decision,  unless  it 
clearly  appears  that  there  was  no  service  (x\  or  that  the  defend- 
ant was  not  allowed  the  proper  time  to  appear  (y),  or  that  the 
justices  have  mistaken  the  law  as  to  the  kind  of  service  required, 
and  have,  therefore,  declined  to  entertain  the  matter  (z).     But  if 


(g)  14  A  15  Vic.  c.  98,  s.  12. 

W  lb. 

(»)  lb.  In  excise  proceedings  any 
officer  or  other  person  may  serve  the 
summona,  4  Vic.  c  20,  s.  81. 

(0  14  k  15  Vic  c.  93,  8.  12. 

(t*)  lb. 

(t^)  lb. 

iw)  In  re  Williams.  2  Prac.  Rep. 
580  ;  21  L.  J.  46  M.  C.  txpa/rU  Hop- 


wood,  15  Q.B.  121 ;  Zohrab  v.  Smith, 

5  D.  &  L.  635 ;  Robinson  v,  Lenaghan, 
id.  718 ;  2  Exch.  388,  aC. ;  ex  parte 
Davies,  17  Jur.  577. 

ix)  Ex  pcNTte  Rice  Jones,  1  L.  M. 

6  P.  857 ;  R.  V.  Totness,  7  Q.B.  690. 
iy)  MitcheU  v.  Foster,  12  A.  &  £. 

472. 

iz)  R.  V.  Goodrich,  19  L.  J.  Q.  B. 
413. 
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the  defendant  appears,  there  is  no  longer  any  question  as  to  the 
sufficiency  or  regularity  of  the  summons  (a). 

No  objection  to  form  of  mmnunu,]  No  objection  shall  be 
allowed  in  any  proceedings  to  any  summons  for  any  alleged 
defect  in  it^  or  any  variance  between  it  and  the  evidence  at  the 
hearing  of  the  case  in  summary  proceedings ;  but  if  it  should 
appear  to  the  justice  that  the  defendant  has  been  deceived  or 
misled  by  the  form  of  the  summons,  he  may  adjourn  the  case  to 
a  future  day  (6). 

Sulpcmafrom  Croum  Office,]  It  has  always  been  the  practice, 
as  far  as  can  be  ascertained  (c),  in  criminal  prosecutions,  to  issue 
subpoenas  from  the  Crown  OflSce  to  testify  and  produce  in  all 
inferior  courts,  viz.,  before  justices  at  sessions  of  the  peace,  as 
well  upon  appeals  as  in  prosecutions,  and  also  before  magistrates 
at  petty  sessions  and  before  individual  justices  of  the  peace.  As 
magistrates  have  no  authority  to  summon  witnesses  to  attend 
before  them,  who  are  not  resident  in  the  county  in  which  they 
have  jurisdiction  (d),  subpoenas  may  be  issued  from  the  Crown 
Office  to  compel  appearance  (e).  By  the  45  Geo.  IIL  c.  92,  s.  3, 
the  service  of  a  subpoena  upon  a  witness  in  any  part  of  the 
United  Kingdom  for  his  appearance  on  a  criminal  prosecution 
in  any  other  part,  shall  be  as  effectual  as  if  it  had  been  in  that 
part  where  he  is  required  to  appear.  An  attachment  will  be 
granted  against  a  person  refusing  to  obey  a  subpoena,  or  subpoena 
duces  tecum,  issued  &om  the  Crown  Office,  requiring  the  witness 
to  attend  before  any  inferior  tribunal,  without  reference  to  the 
question  whether  he  is  bound  to  be  examined,  or  to  submit  the 
document  when  produced  for  examination  (/). 

Withdrawing  the  mmmMis!]  Once  a  party  has  a  summons 
served  on  the  defendant  in  a  criminal  case,  he  cannot  withdraw 
it,  so  as  to  prevent  the  opposite  party  having  a  right  to  force  it 

(a)  B.  9.  Stone,  1  Eaut  639  ;  R.  (c)  See  Comer's  C.  P.  256. 

V.  Johnson,  1  Str.  261 ;  Taylor  v.  {d)  See  ante,  p.  78. 

Cleinaon,  11  CL  &  Fin.  610,  642 ;  R.  («)  See  Comer^s  C.  P.  256,  257 ;  for 

V.  Preston,  12  Q.  B.  S25 ;  ex  parte  forms  of  subpoena  and  attachment 

Rice  Jones,  1  L.  M.  &  P.  857 ;  R.  v.  see  id.  Also  on  this  subject,  1  Hayes, 

Ward,  8  Cox,  C.   C.  279  ;    R.  v.  C.  L.  289;  Roscoe's  C.  Ev.  110,  4th 

Clarke,  6  Q.  B.  849  ;   Doyle  App.  ed. 

Morris  Resp.  6  Ir.  J.  N.  S.  60.  (/)  R.  v.   Greenaway,   &  R.  ». 

(6)  14  ft  15  Vic.  c.  93,  %.  89.  Carey,  7  Q.  B.  126. 
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0X1.  The  party  so  summoned  has  a  right  to  attend  before  tho 
magistrates,  and  if  the  complainant  oflfers  no  evidence  in  support 
of  his  charge,  it  ought  to  be  dismissed  (y),  AVhere  the  plaintiff, 
having  laid  an  information  for  an  assault,  took  out  a  summons, 
which  was  served  on  the  defendant,  but  afterwards,  and  before 
the  day  of  hearing,  the  plaintiflf  by  his  agent  gave  notice  to  the 
defendant  that  the  summons  was  withdrawn,  and  that  he  need 
not  attend,  and  the  plaintiff  also  gave  notice  to  the  magistrate's 
clerk  that  he  would  not  attend;  the  defendant,  however,  at- 
tended, in  obedience  to  the  summons,  and  claimed  to  have  the 
information  dismissed,  and  a  certificate  of  dismissal  granted, 
although  the  plaintiff  was  absent.  The  magistrates  having 
accordingly  dismissed  the  complaint,  and  granted  a  certificate 
shewing  these  facts,  it  was  held  that  such  dismissal  was  a 
"  hearing"  of  the  case  within  the  section  (h),  and  that,  therefore, 
the  certificate  was  a  bar  to  the  action  for  the  assault  (i). 


CHAPTER  XV. 

APPEARANCE   AND   HEARING. 


The  mode  of  compelling  the  appearance  of  a  party,  either  by  ar- 
rest under  a  warrant  or  otherwise,  has  already  been  discussed  (a). 
)V7iat  is  sufficient  attendance.]  The  appearance  may  bo  by  the 
flefcndant  personally,  or  by  liis  agent  on  his  behalf  (6).  If  the 
defendant  or  his  agent  does  not  appear  at  the  time  and  place 
mentioned  in  the  summons,  and  no  sufficient  ground  be  she\ni 
for  an  adjournment,  the  justice  may  proceed  ex  parte  ;  or,  if  the 
plaintiff  does  not  appear  by  himself  or  his  agent,  the  magistrate 
may  either  dismiss  the  complaint  or  adjourn  the  hearing  to  a 
future  day  (c).  The  non-attendance,  however,  of  the  party  does 
not  authorize  a  judgment  without  a  due  examination  of  the  facts 

ig)    Bradshaw  v.    Yaughton,   30  (a)  Vide  ante,  chap.  5  :  see  14  &  15 

L.J.C.P.  93.  Vic.  c.  93,  t.  11. 

(h)  Vide  24  &  26  Vic,  c.  100,  b.  (6)  14  &  15  Vic.  c.  93,  b.  20  ;  see 

44.  Beesel  v.  Wilson,  1  El.  &  Bl.  489-500. 

(t)  Bradshaw  v.  Vaughton,  sup.  (<?)  14  k  15  Vic.  c.  98,  s.  20. 
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upon  oath,  with  the  same  fonnality  as  if  he  were  present  and 
made  defence  (cf). 

Adjournment.]  The  magistrate  may  also,  before  or  during  the 
hearing  of  the  complaint,  adjourn  the  further  hearing  to  a  cer- 
tain time  and  place  to  be  then  appointed  in  the  presence  of  the 
parties  or  their  agents ;  and  may  either  allow  the  defendant  to 
go  at  large,  or  commit  him,  or  bind  him  to  appear  (e).  By  the 
14  &  15  Vic.  c.  93,  8.  20,  a  power  of  adjournment  is  expressly 
given;  but  even  without  that  clause,  a  magistrate  who  has 
power  to  hear  a  case  has  also  power  to  adjourn  it  from  time 
to  time  (/). 

If  all  the  cases  have  not  been  disposed  of,  an  entry  of  the 
adjournment,  specifying  the  particular  day  to  which  the  court 
stands  adjourned,  ought  to  be  made  in  the  order  book,  and,  like 
all  other  orders,  vouched  by  the  signature  of  a  magistrate  (g). 

Adjournment  when  J,F.  does  not  attend.]  If  no  justices  shall 
be  in  attendance  for  one  hour  after  the  time  appointed  for  the 
holding  of  any  petty  sessions,  the  clerk  should  adjourn  the 
holding  of  the  court  and  all  the  proceedings  thereat  to  the  next 
petty  sessions  day.  He  is  to  make  an  entry  of  such  adjourn- 
ment in  the  minute-book  and  post  a  notice  thereof  on  the  door 
of  the  court ;  and  all  persons  summoned  or  under  recognizance 
to  attend  at  such  adjourned  sessions  shall,  without  fresh  sum- 
mons or  recognizance,  be  bound  to  attend  on  the  day  to  which 
such  adjournment  shall  have  been  made  (h). 

The  hearing,  by  whom!]  The  complaint  is  to  be  heard  by 
one  or  more  justices,  as  the  act  directs  on  which  the  matter  is 
framed.  Under  the  Summary  Jurisdiction  Act,  which  embraces 
a  large  number  of  offences,  any  proceeding  under  that  act  may 
be  determined  by  one  justice,  provided  it  be  done  in  petty 
sessions;  and  under  the  Offences  against  the  Person,  Malicious  In- 
juries, and  Larceny  Acts  every  offence  made  punishable  on  sum- 
mary conviction  in  Ireland  under  those  acts  must  be  prosecuted 
before  two  J.  P.'s  or  one  metropolitan  or  stipendiary  magistrate. 

(c;^)  10  Mod.  881 ;  see  14  &  15  Vic.  Ir.  C.  L.  R.  267. 

c.  98,  a.  20,  d.  2.  {a)  Lev.  J'g.  Man.  189,  2nd  ed. 

{€)  lb.  (h)  21  &  22  Vic.  c.  100, 8.  8,  cl.  5. 
(/)   R.  9.  Mayor  of  Clonmel,  9 
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Petty  sessions  to  he  held  in  court-house.']  When  a  public  court- 
house is  maintained  by  county  presentment  at  any  place  fixed 
for  holding  petty  sessions,  they  are  to  be  held  in  the  court- 
house (i).  The  Petty  Sessions  Act  directs  that  all  cases  of 
summary  jurisdiction  are  to  be  heard  in  petty  sessions,  except 
cases  of  drunkenness,  or  vagrancy,  or  fraud  in  the  sale  of  goods, 
or  disputes  as  to  sales  in  fairs  or  markets ;  but  two  justices  may 
hear  out  of  petty  sessions  any  complaint  when  the  offender  is 
unable  to  give  bail  for  his  appearance  at  petty  sessions  (j). 

Disputes  in  fairs  and  markets,']  Express  power  is  also  given 
to  justices  by  the  14  &  15  Vic.  c.  92,  s.  17,  in  any  fair  or 
market  within  the  jurisdiction,  to  proceed  at  cmce  upon  the 
complaint  of  either  party,  and  in  their  presence  to  hear  and 
determine  any  dispute  which  shall  arise  between  any  buyer  and 
seller  relating  to  the  terms  of  sale,  delivery,  price,  or  payment, 
for  any  article,  matter,  or  thing  which  shall  be  exhibited  for 
sale  therein,  provided  it  shall  not  be  of  greater  value  than  five 
pounds ;  or  to  adjourn  the  hearing  to  the  next  petty  sessions 
of  the  district ;  and  it  shall  be  lawful  for  such  justice  or  tlie 
justices  at  such  petty  sessions,  having  examined  into  the  com- 
plaint upon  oath,  to  make  an  award  according  to  the  merits  of 
the  case,  wliich  is  to  be  in  writing,  and  to  have  the  like  force 
and  effect  as  any  order  made  at  petty  sessions.  This  award 
should  shew  that  the  purchase  had  been  made  in  a  fair  or 
market  (k) ;  and  the  magistrate  ought  not,  as  it  appears,  to 
award  anything  to  be  done  in  specie,  as  he  has  no  means  of 
enforcing  it,  but  he  may  award  a  sum  of  money  up  to  five 


(t)  U&  15  Vice  98.  8.  8;  seeas 
to  grand  jury  presenting  for  petty 
sessions  court,  ib.  A  magistrate  at- 
tending petty  sessions  in  the  dis- 
cliai^e  of  his  duty  is  privileged  from 
arrest ;  Clendenning  v.  Browne,  8  Ir. 
C.L.R.  116  ;  DuboU  v.  Wyse,  5  Ir. 
C.  L.R.  800.  If  a  person  cannot  claim 
his  privilege  eundo  ei  morandOf  he 
will  not  be  entitled  to  it  redeundo;  see 
exparu  Cobbett.  26  L.J.Q.B.  298. 
A  person  atten(Ung  before  a  magis- 
trate as  a  witness  upon  a  charge  of  fe- 
lony, after  a  remand  is  privileged  from 


arrest  in  civil  process,  ewido,  moron- 
do,  et  redeundOf  though  he  was  nut 
under  recognizance  or  summons  to 
appear.  Montague  r.  Harrison,  27 
L.J.C.P.  24. 

(i)  Sec.  8.  This  does  not  pr«vent 
justices  from  making  any  order,  not 
being  in  the  nature  of  a  conviction  or 
of  an  adjudication  upon  a  complaint, 
which  they  may  be  authorized  or  in- 
quired by  law  to  make,  ib. 

(k)  R.  ».  Campbell,  8  I.  C.  L.  R. 
586  :  Day  v.  King,  5  A.  &  E.  859. 
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poundsy  by  way  of  compensation  in  damages,  and  the  award  so 
made  will  be  enforceable  as  an  order  at  petty  sessions,  viz.,  by 
distress  and  sale  of  goods  (Q. 

Fraud  oi  to  sale  of  goods.]  Justices  may  seize,  or  cause  to  be 
seized,  any  of  the  articles  enumerated  in  14  &  15  Vic.  c.  92, 
s.  8  (relating  to  deceit  or  fraud  in  the  sale  of  provisions,  &c.), 
and  may  proceed  at  once  to  hear  and  determine  the  case,  or  may 
adjourn  the  hearing  to  the  next  petty  sessions  of  the  district 
The  articles  which  he  has  power  to  seize  are  such  only  as  are 
exhibited  for  sale,  not  adulterated  articles  supplied  under  a  con- 
tract ;  the  remedy  in  that  case  would  be  by  action  (m). 

Place  qfhearing,  an  open  court.]  The  place  where  any  justice 
sits  to  hear  and  determine  any  complaint  of  a  summary  nature, 
is  an  open  court,  to  which  the  public,  as  far  as  convenient, 
generally  may  have  access  (n). 

But  not  in  indictable,  offences,]  But  in  all  proceedings  for 
indictable  offences,  the  place  in  which  any  justice  shall  sit  for 
taking  any  examination  or  statement  relating  to  any  such  offence 
shall  not  be  deemed  an  open  court  for  that  purpose,  but  it  shall 
be  lawful  for  such  justice  in  his  discretion  to  order  that  no  per- 
son (the  counsel  or  attorney  of  any  prisoner  only  excepted)  shall 
have  access  to,  or  be,  or  remain  in,  such  place  without  the 
consent  or  pemussion  of  such  justice,  if  it  appears  to  him  that 
the  ends  of  justice  wOl  be  thereby  best  answered  (o).  When 
a  magistrate  exercises  a  judicial  authority,  his  proceedings  are 
public  ;  and  accordingly,  when  a  justice,  without  sufficient  rea- 
son for  so  doing,  caused  a  party  to  be  removed  from  a  place 
where  he  was  summarily  convicting  a  party,  it  was  held  that  he 
was  liable  to  an  action  (/>). 


(Z)  ^ide  14  &  15  Vic.  c.  98,  s.  22, 
port. 

(m)  SeeLev.  J's.  Man.  49, 2nd.  ed. ; 
■ee  R.  V.  Mayor  of  Clonmel,  4  I.  J. 
N.  S.  82 ;  27  Geo.  UL  o.  46,  the 
Market  Jnran*  Act ;  8  Geo.  III.  c. 
42.  extending  that  act  to  market 
towns  ;  and  1  &  2  Vic.  c.  28. 

(n)  Chief  oonrtaUee  of  the  oonrta- 
balary,  when  not  employed  on  more 
important  duties,  are  to  attend  at  the 


court  of  petty  sessions  in  their  dis- 
tricts, and  to  the  orders  of  the  magis- 
trates ;  6  Wm.  IV.  c.  18,  s.  15. 

(o)  14  &  15  Vic.  c.  93,  s.  9. 

{p)  Daubeny  v.  Cooper,  10  B.  &  C. 
287.  The  court  of  petty  sessions  is 
a  court  of  record,  and  what  is  there 
done  is  a  matter  of  record,  for  wher- 
ever there  is  a  jurisdiction  created, 
with  power  to  fine  and  imprison,  that 
is  a  court  of  record  {the  College  of 
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Right  to  act  as  advocate.]  The  parties  by  and  against  whom 
any  complaint  or  information  may  be  heard,  may  be  admitted  to 
conduct  or  make  their  full  answer  and  defence,  and  to  have  the 
witnesses  examined  and  cross-examined  by  themselves,  or  by 
counsel  or  attorney  on  their  behalf  (g). 

Defendants  confesdon.]  Upon  the  defendant's  appearance, 
the  substance  of  the  complaint  is  stated  to  him,  and  if  he  admit 
the  truth  of  the  complaint,  the  justices,  if  they  see  no  sufficient 
reason  to  the  contrary,  may  convict  or  make  an  order  against 
him  (r).  The  confession,  however,  should  not  only  agree  with 
the  charge,  but  should  contain  an  admission  of  such  specific 
facts  as  amount  to  the  complete  offence  complained  of;  for  the 
confession  only  admits  the  charge,  and  not  the  legal  effect  of 
it  («).  So,  if  a  fact  be  penal  only  under  certain  circumstances, 
and  those  are  omitted  in  the  charge,  the  conviction  is  bad, 
notwithstanding  it  be  stated  that  the  defendant  fully  acknow- 
ledged the  premises  to  be  true  as  charged,  and  did  not  shew  any 
sufficient  cause  why  he  should  not  be  convicted  (t).  It  may  be 
laid  down  as  a  general  rule,  that  a  confession  of  guilt,  even  in 
the  shape  of  a  plea  of  "  Guilty,"  made  in  ignorance  of  the  requi- 
sites to  constitute  an  offence,  ought  not  to  prevail  (u). 


Physiciana,  1  Salk.  200,  8  Co.  60. 88). 
The  doctrine  that  magistrates  acting 
judicially  are  judges  of  record  was 
fuUy  recognized  in  Hasten  v,  Carew, 
3  B  &  C.  649  ;  see  further  on  this 
point,  re  Hammond,  9  Q.  B.  96  ; 
Chaney  v.  Payne,  1  id.  724 ;  Charter 
V.  Greame,  13  id.  223 ;  R.  v.  Yeoveley, 
8  A.  &  E.  810 ;  Paley  on  Conv.  126. 
(q)  14  &  16  Vic.  c.  93,  S8.  9  &  20; 
see  BesseU  t\  Wilson,  1  £1.  &  BL  489. 
A  party  may  conduct  his  own  case 
as  an  advocate  without  waiving  his 
right  to  give  evidence  as  a  witness  ; 
Cobbett  V.  Hudson,  1  El.  &  Bl.  11.  It 
is  said  that  if  the  prosecutor  is  himself 
a  witness  he  should  not  be  permitted 
to  address  the  bench  except  upon 
oath,  and  then  strictly  to  the  facts, 
as  it  is  desirable  that  the  characters 
of  advocate  and  witness  should  not 
be  united  in  the  same  person ;  and 
this  rule  should  apply  even  to  his 


attorney,  who,  if  he  be  also  a  wit- 
ness, ought  not  to  be  permitted  to 
address  the  bench  otherwise  than 
upon  oath  as  such  witness ;  Stones  v. 
Byron,  4  D.  &  L.  393  ;  Deane  v. 
Packwood,  id.  895,  note  b ;  R.  v. 
Brioe,  2  B.  &  Aid.  606. 

(r)  14  &  16  Vic  c.  93,  s.  20. 

(0  See  R.  V.  litUe,  1  Burr.  618  ; 
R.  V.  Corden,  4  Burr.  2279 ;  R.  v. 
Smith,  8  Burr.  1476  ,*  R.  v.  Daman, 
2  B.  &  A.  878  ;  Wickes  v.  Clutter- 
buck  8  D.  &  R.  M.  C.  586 ;  R.  V. 
Chaney,  6  DowL  281. 

(f)  R.  V.  Clarke,  Cowp.  25  ;  see 
Paley  on  Conv.  86. 

(u)  R.  V,  Newton,  2  Moo.  C.C.  59. 
As  the  confession  supplies  the  want 
of  evidence,  so  it  covers  any  objection 
to  the  manner  of  taking  the  dq>08i- 
tions ,  such,  for  instance,  as  that  they 
were  not  taken  in  the  presence  of  the 
defendant;  R.  v.  Hall,  1  T.  R.  820 ; 
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Hearing  com  for  the  complaint.]  If  the  defendant  dooa  not 
admit  the  troth  of  the  complaint^  then  the  justice  proceeds  to 
heap  such  evidence  as  may  be  adduced  in  support  of  it  (w). 
There  is  no  express  provision  in  the  Petty  Sessions  Act^  giving 
the  right  to  the  complainant  or  his  counsel  to  make  an  opening 
statement ;  but  there  can  be  little  doubt  but  that  it  vras  the 
intention  of  the  legislature  that  he  should  have  the  right  to 
state  his  case  (w).  For  the  purpose  of  the  complainant  substan- 
tiating his  case  by  testimony,  he  must  either  prove  the  case 
himself^  or  call  his  witnesses  to  prove  the  facts  alleged  (x). 

Ordering  witnesses  out  of  court.]  At  this  stage  of  the  proceed- 
ingSy  it  is  probable  that  the  complainant  or  defendant  \yill  apply 
to  have  the  witnesses  kept  out  of  court  until  called  upon  to  give 
evidence,  in  which  case  it  will  be  proper  for  the  justices  (though 
not  compulsory  upon  them),  to  comply  with  the  request,  and 
direct  that  all  the  witnesses  on  both  sides  should  await  some- 
where outside  the  court  imtil  called  in.  This  application  is  one 
to  the  discretion  of  tlie  magistrates,  and  they  may  accede  or  not 
to  the  application,  and  direct  in  what  manner  it  may  be  carried 
out  (y).  An  exception,  however,  is  always  made  in  favour  of 
medical  witnesses  (when  their  evidence  is  merely  to  medical 
facts)  and  to  the  respective  attorneys  of  the  parties.  Tlio  de- 
fendant^ too,  notwithstanding  he  is  to  be  called  as  a  witness, 
will  have  a  right  to  remain,  it  being  an  act  of  justice  to  him 
that  he  should  hear  the  case  made  against  him,  and  which  he 
has  to  answer.  Should,  however,  any  of  the  witnesses,  in  defi- 
ance of  this  order,  remain  in  court,  the  justices  will  have  no 
right  to  exclude  their  testimony,  though  such  conduct  will  pro- 
perly be  the  subject  for  strong  observations,  and  will  naturally 
weaken  the  strength  of  their  evidence  (z). 

Examination  of  witnesses  to  be  taken  dottm,]     When  justices 

lee  Biaa  v.  Daven,  8  B  &  Aid.  108  ;  taking    their   endence,    and    their 

Paley  <m  Conv.  86.  oompetencnr  have  been  already  dis- 

(v)  14  &  15  Yio.  c  98,  b.  20.  cussed,  Ticle  ante,  chap.  8. 

(v)  See  14  &  15  Vic.  c.  93,  as.  9  (y)  SeeSSelfev.  Isaacson,  1  F.  &  F. 

k  20.  194. 

(a^  The  power  of  compelling  the  (z)  Cook  v.  Nethercote,  6  C.  &  P. 

attendance  of  witnesses,   the   way  741 ;   Chandler  v,  Horne,  2  M.  & 

they  are  to  be  sworn,  the  mode  of  Rob.  423. 


140 


SUMMARY  JURISDICTION. 


proceed  in  summary  cases  to  hear  any  complaint  as  to  an  offence, 
if  required  by  either  party  or  their  agent,  they  are  to  take,  or 
cause  to  be  taken,  a  note  of  so  much  of  the  evidence  as  is  mate- 
rial, in  a  book  kept  for  that  purpose  by  the  petty  sessions  clerk, 
and  the  justice  is  to  sign  the  book  on  the  same  day  (a).  It  is, 
however,  generally  laid  down  that  it  is  the  duty  of  justices  to 
take  the  examination  of  the  witnesses  in  writing  (6),  in  order 
that  if  called  upon  they  may  be  enabled  to  set  it  forth  with 
accuracy  (c) ;  and  also  for  their  own  assistance  and  protection, 
in  the  event  of  proceedings  being  adopted  in  respect  of  their 
adjudication  (d). 

Contempt  of  court.]  It  is  provided  by  the  9th  section  of  the 
Petty  Sessions  Act  {«),  that  if  any  person  shall  wilfully  insult 
any  justice  sitting  in  any  court  or  place,  or  shall  commit  any 
other  contempt  of  any  such  court,  he  may  by  verbal  order  direct 
the  offender  to  be  removed  or  taken  into  custody,  and  at  any 
time  before  the  rising  of  the  court  by  warrant  commit  him  to 
gaol  for  a  period  not  exceeding  seven  days,  or  fine  him  in  a  sum 
not  exceeding  two  pounds.  As  the  contempt  of  court  is  more 
likely  to  be  committed  by  a  prisoner,  and  that  after  the  magis- 
trate has  passed  sentence  on  him,  the  magistrate  has  a  right, 
under  the  above  section,  to  award  an  extra  amount  of  punish- 
ment to  take  place  on  the  expiration  of  the  first  (/). 

The  evidence  to  he  confined  to  the  information  or  complaint,]  The 
adjudication  of  the  justices  should  be  confined  within  the  limits 
of  the  information  or  complaint,  and  the  evidence  allowed  to  be 
given  before  them  should  be  restricted  to  what  is  clearly  per- 


(a)  14  k  15  Vic.  c.  98,  b,  20. 

(6)  In  re  Rix,  4  D.  &  B.  852  ;  R. 
V.  Marsh,  4  ib.  268. 

(<?)  R.  V.  Wamford,  5  D.  &  R. 
489. 

{d}  Paley  on  Conv.  97.  The  magis- 
trate who  convicts  must  have  heard 
the  evidence,  and  not  aUow  it  to  be 
taken  in  his  absence  by  his  clerk,  or 
any  other  person  ;  R.  v,  Inhabta.  of 
Darton,  12  A.  E.  78 ;  Caudle  v.  Sey- 
mour, 1  Q.  B.  889. 

(e)  See  App.  14  k  15  Vic  c.  98, 
B.  9. 


(/)  It  is  not  neoeasaiy  to  state  in 
the  warrant  what  the  insult  was  ; 
Levy  V.  Moylan,  10  C.  B.  189.  It 
may  be  mentioned  that  a  criminal 
information  will  not  be  granted  for 
mere  words  spoken  against  a  magis- 
trate, imputing  to  him  corrupt  con- 
duct in  ids  magisterial  capacity,  if 
unaccompanied  by  acts  tendinff  di- 
rectly to  obstruct  the  exeroiBe  ol  his 
functions  :  ex  parte  the  Duke  of 
Marlborough,  Bittleston  k  Symons, 
B.  26. 
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tinent  to  the  subject  matter  under  investigation.  Thus,  where 
on  an  application  for  sureties  to  keep  the  peace,  an  assault  as 
well  as  a  threat  was  proved,  and  the  justices  not  only  ordered 
the  defendant  to  find  sureties,  but  also,  notwithstanding  the 
protest  of  the  complainant,  convicted  the  defendant  of  an  as- 
sault^ a  certiorari  was  granted  for  the  purpose  of  quashing  the 
conviction  {g). 

Proof  of  facts.]  The  d^roe  of  evidence,  provided  it  be  legally 
admissible,  and  the  credit  due  to  the  witnesses,  are  exclusively 
for  the  judgment  of  the  magbtrates  (h).  In  this  respect  they 
are  placed  in  the  position  of  a  jury,  if  there  were  such  evidence 
before  the  magistrates  as  would  be  sufficient  to  be  left  to  the 
jury  (t).  As  proceedings  before  justices,  however,  are  usually  of 
a  criminal  and  penal  nature,  and  as  they  are  substituted  for  a 
jury  of  twelve  men,  who  must,  in  order  to  convict,  have  all  been 
satisfied  by  the  evidence  of  the  criminality  of  the  defendant,  the 
evidence  ought  to  be  fully  satisfactory  and  convincing  to  the 
mind  and  conscience  of  the  magistrate,  before  he  pronounces 
the  party  to  have  been  guilty.  If  any  reasonable  doubts  exist 
in  his  mind,  the  party  charged  is  entitled  to  the  benefit  of  that 
doubt  (/). 

Of  fact  toUhin  jurisdiction,]  The  hct  proved  must  appear  to 
be  within  the  jurisdiction  of  the  convicting  magistrate  (k).  Any 
variance  between  the  information  and  the  evidence  adduced  in 
support  thereof  as  to  the  place  in  which  the  oflence  is  alleged 
to  have  been  committed,  is  not  to  be  deemed  material,  provided 
it  be  proved  to  have  been  committed  within  the  jurisdiction  of 
the  justices  hearing  the  information  (Q. 

Time  of  offence.]  The  evidence  ought  also  to  fix  a  certain 
date  to  the  offence  in  respect  of  time  (m).  As  a  certain  time 
\A  usually  limited  by  statute  for  a  summary  prosecution  before 
jusUceb,  it  is  necessary,  on  that  account^  to  fix  the  offence  to 

(a)  B.  V,  Deny,  2  L.  M.  &  P.  280.  v,  Bolton,  1  Q.  B.  66. 

(A)  R.  V.  Bolton,  1  Q.  B.  66  ;  ez;  {j)  2  Stark.  £v.  414. 

ptarU  Aldridge,  4  D.  &  B.  88  ;  re  (Jb)  R.  v.  Highmore,  2  Ld.  Ra}  m. 

Geewood,  2  EL  &  Bl.  952 ;  re  Jb.  of  1220  ;  R.  v.  JefiHeg,  1  T.  R.  241 . 

Bristol,  28  L.  J.  M.  C.  218  ;   Paley  {I)  14  k  15  Vic.  c  98,  b.  89. 

on  ConT.  98.  (m)  Paley  on  Conv.   99  ;    R.  v. 

(0  R.  V.  Reason,  6  T.  R.  875  ;  R.  Fuller,  1  Ld.  Raym.  510. 
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a  certain  date,  in  order  that  the  proceeding  may  appear  to  be 
within  the  prescribed  period  (n).  It  is  provided  by  the  Petty 
Sessions  Act  (o),  that  in  all  cases  of  summary  jurisdiction  coming 
within  the  operation  of  the  statute,  the  complaint  must  be  made, 
when  it  relates  to  the  non-payment  of  any  poor-rate,  county-rate, 
or  other  public  tax,  at  any  time  after  the  date  of  the  warrant 
authorizing  its  collection ;  when  it  relates  to  the  non-payment 
of  money  for  wages,  hire,  or  tuition,  within  one  year  from  the 
termination  of  the  term  or  period  in  respect  of  which  it  is  pay- 
able ;  when  it  relates  to  any  trespass,  within  two  months  from 
the  time  when  the  trespass  occurred ;  and  in  any  other  case, 
within  six  months  from  the  time  when  the  cause  of  complaint 
arose  (p).  By  the  same  statute  (q)  a  variance  between  the  in- 
formation and  the  evidence  as  to  the  time  of  committing  the 
offence  is  not  to  be  deemed  material,  if  it  be  proved  that  the 
information  was  in  fact  laid  within  the  time  limited  by  law  for 
laying  the  same. 

Negativing  exemptions.]  If  the  information  or  complaint  nega- 
tives any  exemption,  exception,  proviso,  or  condition  in  the  sta- 
tute on  which  the  same  is  framed,  it  shall  not  be  necessary  for 
the  complainant  to  prove  such  negative,  but  the  defendant  may 
prove  the  affirmative  thereof^  if  he  will  have  advantage  of  the 
same  (r).  Slight  evidence,  however,  on  the  part  of  the  defen- 
dant will  be  sufficient  to  make  &  prima  facie  case,  and  call  upon 
the  plaintiff  to  rebut  it  («). 

Proof  of  damage.]  Where  the  magistrate  is  empowered  to 
award  certain  damages  by  way  of  compensation  to  the  party  in- 
jured, there  must  be  proof  of  some  precise  number  or  quantity 
by  which  the  damage  may  be  measured,  as  under  24  &  25  Vic. 
c.  97,  for  damage  to  real  or  personal  property  (t). 

Of  the  defence.]     When  the  magistrate  has  heard  the  evidence 

(n)  lb.,  and  see  R.  v.  Woodcock,  R.   v.  Stone,  1  East,   658  ;   R.  v. 

7  East,  146  ;  Cathcart  v.  Hardy,  2  Turner,  6  M.  &  S.  206  ;  R.  v.  Clarke, 

M.  &  S.  534.  8  T.  R.  220.  ;   see  R.  v.  NeviUe,  1 

(0)  14  &  15  Vic  c.  93,  s.  10.  B.  &  Ad.  489. 

ip)  See  ante,  p.  84.  (0  Smith  v.  JeflBriei,  9  Price,  267. 

iq)  Sec.  39;   see  what  cases  axe  (t)  S^^-^- ^^"^^^7>  ^^-^7™* 

excluded  from  the  operation  of  this  900 ;  Charter  v.  Greame,  13  Q.  B. 

act,  8.  42.  216;  see  also  Paley  on  Conv.  106. 

(r)  14  &  15  TTic.  c  93,  sec  20 ; 
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in  support  of  the  complaint^  then  he  is  to  hear  the  defence,  and 
sach  evidence  as  may  he  adduced  on  hehalf  of  the  defendant  (u). 

Claim  of  riffht]  Besides  a  denial  of  the  charge,  the  accused 
may  defend  himself  hy  proving  that  he  is  within  some  proviso 
or  exception,  which  excuses  or  qualifies  the  fact  charged ;  or,  that 
the  act  complained  of  was  done  under  an  asserted  authority,  or 
pursuant  to  a  claim  of  right  or  property  (v). 

Farmer  conviction  or  acquittal.]  A  former  conviction  for  the 
same  fioct  would  he  a  good  defence  ;  and  a  former  acquittal  upon 
the  merits  of  the  same  offence  will  he  an  answer  to  a  second  in- 
formatii^n  in  respect  of  it,  against  the  same  party  (w). 

CerHficaU  of  dimiMtal]  By  the  24  &  25  Vic.  c.  100,  ss.  44, 
45,  if  the  justices  upon  the  hearing  of  any  case  of  assault  or  hat- 
tery  upon  the  merits  {x)  mentioned  in  the  preceding  sections  of 
that  statute  shall  deem  the  offence  not  to  he  proved,  or  shall  find 
the  assault  or  battery  to  have  been  justified,  or  so  trifling  as  not 
to  merit  any  punishment,  and  shall  accordingly  dismiss  the  com- 
plaint, they  are  directed  forthwith  to  make  out  a  certificate  of  dis- 
missal and  deliver  it  to  the  defendant,  and  this  will  operate  as 
a  release  from  all  further  or  other  proceedings,  civil  or  criminal, 
for  the  same  offence.  The  word  forthwith  in  this  section  means 
upon  the  application  of  the  party  entitled  to  the  certificate  (^). 

Evidence  in  reply.]  If  the  defendant  has  examined  any  wit- 
nesses, or  given  any  evidence,  other  than  as  to  his  general  character, 
the  prosecutor  or  complainant  may  examine  witnesses  in  reply  (^). 

Observations  in  reply  not  allouxd.]  The  prosecutor  or  com- 
plainant, however,  is  not  entitled  to  make  any  observations  in 
reply  upon  the  evidence  given  by  the  defendant ;  nor  is  the  de- 
fendant entitled  to  make  any  observations  in  reply  upon  the 
evidence  given  by  the  prosecutor  or  complainant  (a).  When  the 
case  has  closed  on  both  sides,  the  magistrate  either  convicts  the 
party,  or  dismisses  the  information  or  complaint.    These  provi- 

(«)  \ik  15  Vic.  c.  93.  B.  20.  tices  must  be  after  having  heard  the 

(v)  Paley  on  Conv.  117.    See  as  to  evidence, 
claim  of  ri^t  ousting  the  juiiadiction         <y)  Coetar  v.  Hetherington  5  A  ur. 

of  a  magistrate,  ante,  p.  26.  N.  8.  985,  Q.  B. 

(«)  See  also  24  &  25  Vic.  c.  96,  s.  (2)  14  k  15  Vic.  c  93,  s.  20. 

109,  Larceny  Act.  (a)  lb. 

{x)  That  is,  the  decision  of  the  jus- 
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sions  (h)  will  apply  only  to  those  cases  which  fall  within  the 
operation  of  the  Petty  Sessions  Act.  Upon  informations  and 
complaints,  therefore,  positively  excepted  out  of  that  statute,  or 
not  falling  within  its  scope,  the  long  estahlished  practice  of  the 
superior  courts  ought  to  prevail,  which  practice  is  similar  to  that 
prescribed  by  the  above  statute,  with  this  addition,  that  if  the 
defendant  shall  call  witnesses  or  give  other  evidence,  the  prose- 
cutor or  complainant  has  a  general  right  of  reply ;  if  he  be  in  a 
situation  to  rebut  the  evidence  adduced  by  the  defendant  by  ad- 
ditional evidence  of  his  own,  he  may  at  once  adduce  it  as  pro- 
vided by  the  statute,  whereupon  the  defendant  may  again  ad- 
dress the  bench  upon  such  evidence,  and  the  plaintiff  has  a  general 
reply  upon  the  whole  case  (c). 

Revenue  and  excise  cases,]  There  are  some  particular  provisions 
given  by  statute  peculiar  to  the  hearing  of  revenue  and  excise 
cases.  It  is  provided  by  the  15  &  16  Vic.  c.  61,  s.  3,  that  officers 
of  the  Inland  Revenue,  or  persons  employed  by  the  Commis- 
sioners of  Inland  Eevenue,  or  their  solicitor,  may  prosecute,  con- 
duct, or  defend  any  complaint,  information,  or  other  proceeding 
before  any  justice  or  justices  of  the  United  Kingdom,  relating  to 
any  duty,  matter,  or  thing  under  the  care  and  management  of 
the  Commissioners.  Doubts  having  arisen  whether  a  proceeding 
for  a  penalty  on  a  breach  of  the  revenue  laws  was  a  "criminal 
proceeding,^'  so  as  to  render  the  defendant  an  inadmissible  wit- 
ness (c/),  it  was  enacted  that  '*the  several  acts  which  declare  and 
make  competent  and  compellable  a  defendant  to  give  evidence 
in  any  suit  or  proceeding  to  which  he  may  be  a  party,  shall  not 
be  deemed  to  extend  or  apply  to  defendants  in  any  suit  or  pro- 
ceeding instituted  under  any  act  relating  to  the  Customs"  {e\  but 
no  notice  is  taken  of  parties  who  are  sued  for  infringing  the  ex- 
cise laws.  The  question,  therefore,  with  respect  to  these  offenders, 
is  still  open  for  discussion  (/).  Under  7  &  8  Geo.  IV.  c.  53  (^), 
the  justices  are  to  give  judgment  notwithstanding  any  defect  of 

(6)  lb.  (e)  20  &  21  \^  c.  62,  s.  14  ;  lee 

(c)  See  Saunders*  Prac  Mag.  56.  ante,  p.  76. 

(d)  Attorney-General  v.  Radloff,         (/)  See  2  T^.  Ev.  1098,  8id  ed. 
10  Ex.  R.  84.  {g)  Sec.  7,  Ezaae, 
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fonn  that  may  appear  in  any  information,  or  in  any  proceeding 
relating  thereto. 

Chairman  no  cctsHng  vote.]  In  conclusion,  it  may  be  stated 
that  in  the  event  of  the  presiding  magistrates  being  equally  di- 
vided in  opinion,  it  will  be  competent  to  them  to  adjourn  the 
case  to  some  other  day,  and  call  in  the  assistance  of  some  other 
justice  and  rehear  the  case,  as  the  chairman  has  no  casting  vote  (h). 


CHAPTER    XVI. 

ON    CONVICTIONS. 


The  power  of  a  justice  of  the  peace  to  convict  an  oflfender  in  a 
summary  way  without  a  trial  by  jury  is  in  restraint  of  the 
common  law,  and  in  abundance  of  instances  a  tacit  repeal  of  that 
famous  clause  in  the  Great  Charter,  that  a  man  shall  be  tried  by 
his  equals,  which  also  was  the  common  law  of  the  land  long 
before  the  Great  Charter,  even  from  time  immemorial,  beyond 
the  date  of  histories  and  record.  Therefore,  generally,  nothing 
shall  be  presumed  in  fJEivour  of  this  branch  of  the  ofhce  of  the 
justice  of  the  peace.  For  which  reason,  where  this  special 
power  is  given  to  a  justice  of  the  peace  by  act  of  Parliament,  it 
must  appear  that  he  hath  strictly  pursued  it ;  otherwise  the 
common  law  will  break  in  upon  him  and  level  all  his  proceed- 
inga  So  that  where  a  trial  by  jury  is  dispensed  withal,  yet  he 
must  proceed,  nevertheless,  according  to  the  course  of  the 
common  law  in  trials  by  juries,  and  consider  himself  only  as 
constituted  in  the  place  both  of  judge  and  jury  (a). 

Summary  of  a  conviction.']  It  is  necessary  that  there  be  an 
information  or  charge  against  a  person ;  then  he  must  be  sum- 
moned or  have  notice  of  such  charge,  and  have  an  opportunity 
to  make  his  defence ;  and  the  evidence  against  him  must  be  such 
as  the  common  law  approves  o^  unless  the  statute  specially 
directeth  otherwise ;  then,  if  the  person  be  found  guilty,  there 

(&)  See  ante,  p.  88.  (a)  1  Bunui,  J.  958. 
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must  be  a  conviction,  judgment,  and  execution,  all  according  to 
the  course  of  the  common  law,  directed  and  influenced  by  special 
authority  given  by  statute ;  and  in  conclusion  there  must  be  a 
record  of  the  whole  proceedings,  wherein  the  justice  must  set 
forth  the  particular  manner  and  circumstances,  so  as  if  he  shall 
be  called  to  account  for  the  same  by  a  superior  court,  it  may 
appear  that  he  hath  conformed  to  the  law,  and  not  exceeded  the 
bounds  prescribed  to  his  jurisdiction  (6). 

How  contdction  to  he  made.]  In  all  cases  of  summary  jurisdic- 
tion, the  magistrates,  after  having  heard  the  evidence,  shall  either 
make  such  order  as  they  shall  be  authorized  to  make,  or  shall 
dismiss  the  case;  and  one  of  the  justices  then  present  shall 
enter  or  cause  the  clerk  to  enter  the  particulars  of  the  case,  and 
the  substance  of  the  decision,  in  a  book  to  be  kept  for  that  pur- 
pose, to  be  called  the  "  Order  Book  f  and  shall,  in  case  of  a  dis- 
missal, state  whether  the  same  is  upon  the  merits,  or  without 
prejudice  to  a  further  complaint  (c).  This  entry,  when  one  of  the 
justices  present  has  signed  his  name  to  it,  shall  be  deemed  to  all 
intents  and  purposes  a  conviction  or  order,  as  the  case  may  be  (d). 

Distinction  between  orders  and  convictions.]  By  the  Petty 
Sessions  Act  (/),  the  word  order  includes  conviction.  That  act 
uses  the  word  order  instead  of  conviction  (g)  in  matters  criminal 
and  civil.  It  is  not  easy  to  fix  a  rule  distinguishing  in  the 
abstract  between  what  things  are  the  subject  of  orders  and  what 
of  convictions  (h).  It  has  been  stated  by  Mr.  Justice  Williams, 
in  the  case  of  the  Queen  against  the  Justices  of  Badnorshire  (%), 


(b)  1  Bums,  J.  958. 

{e)  U  &  15  Vic.  o.  93„  e.  21. 

(d)  Id.  An  order  becomes  such 
ftt  and  from  the  moment  when  it  is 
signed  by  the  justioe,  R.  v.  Flintshire 
Js.,  Bittlestone  &  Symons,  B.  460  ; 
B.  V.  Cheshire  Js.,  5  Ad.  &  £11.  438. 
It  is  competent  for  the  party  dis- 
puting such  order,  to  shew  that  it 
was  in  fact  signed  at  a  period  dif- 
ferent from  the  date  apparent  upon 
its  face  ;  R.  v.  Flintshire  Js.,  sup. 
Where  a  false  order  has  been  made 
on  the  records  of  the  court  of  ses- 
sions, the  erasure  of  it  can  be  com- 
pelled by    mandamus,  provided  it 


appears  that  it  is  essential  for  the 
furtherance  of  justioe  that  it  should 
be  so  erased.  B.  v.  Yorkshire  Js., 
8  Q.  B.  897. 

(/)14&15yic.  0.98,  B.44. 

(^)Id.,s.  21. 

(^)  Paley  Conv.  127. 

(i)  9  Dowl.  98  ;  see  further  upon 
this  subject,  Paley  Conv.  182  ;  (hne- 
rod  V.  Chadwick,  16  M.  &  W.  882  ; 
B.  V,  Inhabitants  of  Stainforth,  11 
Q.  B.  66  ;  B.  v.  Pieston,  12 id.  816; 
but  see  R.  o.  Pain,  8  D.  &  R.  M.  C. 
552,  wh«m  Bailey,  J.  said  that  there 
is  an  acknowledged  distinction  be- 
tween an  order  and  a  coaviotion. 
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that  it  may  be  questioned  whether  any  intelligible  distinction 
exists  at  all ;  but  the  Petty  Sessions  Act  declares  that  in  sum- 
mary proceedings  the  decision  of  the  justices  may  be  termed 
their  "order,"  whether  the  same  shall  be  a  conviction  or  other- 
wise (/),  and  the  Justices'  Protection  Act  (k)  declares  that  no 
action  shall  be  brought  against  any  magistrate  for  any  act  done 
by  him  wherein  he  shall  not  have  had  jurisdiction,  unless  the 
conviction  or  order  be  first  quashed.  Mr.  Paley  remarks  (I)  that 
the  real  distinction  may  be  between  interlocutory  orders,  e,  g.  for 
the  payment  of  money,  which  are  enforced,  in  case  of  disobedi- 
ence, by  summons,  inquiry,  conviction,  and  warrants,  and  con- 
victions immediately  interfering  with  rights  secured  by  the 
general  law  of  the  land,  &om  which  they  materially  and 
obviously  differ  (m).  However  it  should  be  observed  that 
where  the  distinction  exists  between  convictions  and  orders 
the  court  is  more  strict  in  construing  the  former  than  the 
latter  (n),  and  an  order  must  be  drawn  up  before  it  is  acted 
upon,  but  a  conviction  may  be  drawn  up  after  it  has  been  acted 
upon  (o).  There  is  this  further  distinction,  that  an  order  of  jus- 
tices, bad  in  part,  may  be  enforced  as  to  the  good  part,  provided 
that  on  the  face  of  the  order  the  two  parts  are  clearly  separable ; 
and  it  is  not  necessary  in  such  a  case  to  quash  the  bad  part  of 
the  order  before  enforcing  the  residue  (p) ;  whereas  a  conviction 
is  an  entire  judgment  and  indivisible ;  if  any  material  part  be 
faulty,  it  vitiates  the  whole  (q).  As  the  Petty  Sessions  Act,  in 
regulating  the  decision  of  justices  in  summary  proceedings  of  all 
kinds,  uses  the  term  order  for  conviction,  the  following  observa- 


(k)  12  Vic.  c.  16,  BB.  2,  8. 

m  See  Pftley  Cony.  182,  n.  4th  ed. 

(m)  See  &Uo  B.  o.  Preston,  12  Q. 
B.  816 ;  B.  r.  Stamfortli,  11  Q.  B.  66. 

in)  See  lindaay  v.  Ldgh,  11  Q.B. 
465 ;  Paley  Coiit.  127. 

(o)  B.  V,  Badnonhire  Js.,  9  DowL 
98 ;  Palej  Coav,  128  ;  see  ante,  p. 
13,  for  tlie  poaition  that  if  an  order 
Ib  discovered  to  be  iUegal  the  magis- 
trate need  not  vonch  it  by  his  signa- 
tare.  An  order  cannot  be  considered 
as  made  imtil  it  haa  been  reduoed 


into  writinjN  and  signed  by  the  jus- 
tice, B.  V,  Flintshire  Js.,  SB.  kh. 
637. 

(p)  B.  V.  Green,  2  Prac.  B.  130 ; 
S.  C.  20,  L.  J.  168  M.  C. ;  B  v. 
Stoke  Bliss,  6  Q.B  158 ;  B.  v.  Bobin- 
Bon,  17Q.B.  466. 

(q)  B.  V,  Catherall,  2  Str.  900  ;  1 
T.  B.  249  ;  B.  v.  Palchett,  5  East, 
389.  By  consent,  however,  it  seems 
that  a  conviction  may  be  set  aside  as 
to  part  of  the  judgment,  B.  v.  Hale, 
Cowp.  728. 


148  SUMMABT  JURISDICTION. 

tions  are  applicable  to  convictions  unless  the  difference  be 
specially  pointed  out. 

Conviction  or  order  made  out  of  petty  sessions.]  If  any  justice 
shall  make  any  conviction  or  order  out  of  petty  sessions  (r)  he 
&hall  enter  the  same  in  the  order-book,  or  shall  enter  the  sub- 
stance of  the  decision  in  the  form  given  by  the  Petty  Sessions 
Act,  and  shall  forthwith,  or  at  furthest  before  the  next  court 
day,  deliver  or  forward  such  certificate  to  the  clerk  of  the  petty 
sessions  district,  who  shall  enter  the  same  in  the  proper  order- 
book,  (with  a  special  note  that  he  has  done  so),  and  shall  submit 
such  entry  for  signature  to  the  justice  or  one  of  the  justices  by 
whom  the  order  shall  have  been  made,  upon  the  next  day  of  his 
attendance ;  but  in  case  such  justice  shall  not  sign  the  same,  the 
clerk  shall  make  a  special  entry  to  that  effect  in  the  order-book, 
opposite  to  such  case,  and  shall  preserve  the  original  certificate 
as  a  record  of  the  proceeding  (s). 

Return  of  cases  out  of  petty  sessions,]  The  sub-inspector  of 
constabulary  of  the  district  shall  make  a  return  to  the  justices 
at  each  petty  sessions  of  the  particulars  of  any  case  of  summary 
jurisdiction,  in  which  any  justice  of  such  petty  sessions  shall 
have  made  any  order  or  issued  any  warrant  out  of  petty  sessions, 
and  in  which  any  head  or  other  constable  of  such  district  shall 
have  been  engaged,  since  the  next  preceding  petty  sessions  {t). 

Statutable  convictions.]  It  is  provided  by  the  Petty  Sessions 
Act  that  it  shall  be  lawful  for  the  Lord  Lieutenant  from  time  to 
time  to  extend  the  form  of  the  order-book  (u)  under  which 
power  the  form  in  the  schedule  to  that  act  was  never  issued ; 
but  in  pursuance  of  the  above  provision  another  was  issued  in 
substitution,  and  which  is  now  in  force.  This  order-book  con- 
tains the  general  form  of  convictions  or  orders  to  be  used  by 
magistrates,  with  full  directions  for  filling  up  their  essential 
parts  ;  thus  all  difficulty  of  a  technical  character  is  removed. 

Excise,]  There  are  no  general  forms  given  for  convictions  in 
the  statutes  relating  to  the  collection  and  management  of  the 
Inland  Kevenue.     All  proceedings  for  the  recovery  of  penalties 

(r)  See  ante,  p.  82.  (t)  Id. 

(*)  14  &  16  Vic.  c.  98,  I.  21.-  (u)  Id.  8.  86. 
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and  foifeitmes  under  the  laws  relating  either  to  the  Customs  or 
Inland  Bevenue,  are  instituted  and  conducted  by  the  officers  of 
those  respeddve  boards,  under  the  control  and  direction  of  the 
CommissionerSy  who  supply  their  own  forms  of  informations  and 
convictioDBy  and  for  which  they  are,  of  course,  res|>on8ible  (v). 

The  form  of  order-book  given  in  the  next  two  pages  is  the 
finm  now  issued  by  the  government  to  the  different  petty  ses- 
gions  districts,  for  all  convictions  and  orders,  except  convictions 
on  piooeedings  under  or  by  virtue  of  any  act  relating  to  the 
revenue  of  excise  or  customs,  stamps,  taxes,  or  post-office,  or 
relating  to  the  preservation  of  game  (w). 


(•)  It  bat  not  been  thought  neoes- 
my  to  ioBert  any  fonns  under  the 
head  of  E^die,  poiet  appendix,  as  the 
offioen  oi  the  board  draw  up  their 
own  forma  on  parchment  In  Game 
eaaea,  aee  poet  appendix,  tit.  Game. 
For  forms  in  Poet-offioeproaeontionfl, 


see  schedule  to  7  Wm.  IV.,  &  1  Vic. 
0.36. 

(w)  But  convictions  under  these 
acts  may  be  in  form  given  in  the 
next  pAge,  if  the  circumstance  of  the 
case  vtriU  admit  of  it,  14  k  15  Vic.  c 
93,  s.  42. 
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This  form  is  to  be  deemed  good,  valid,  and  sufficient  in  law, 
and  shall  be  the  form  used  in  all  convictions  and  orders  under 
acts  passed  prior  to  the  Petty  Sessions  Act  (v)  and  those  subse- 
quent to  it^  unless  a  special  form  of  conviction  be  given  (w). 

General  observations  on  form  of  conviction,']  It  "will  be  observed 
that  the  order-book  contains  instructions  at  the  head  of  each 
column  for  filling  up  each  separate  part  of  the  conviction  or 
order,  which  instructions  should  be  carefully  attended  to.  But 
though  the  Petty  Sessions  Act  provides  that  the  forms  given, 
among  others,  the  order-book,  ai'e  to  be  deemed  valid  and  the 
proper  forms  in  all  proceedings,  yet  it  provides  that  no  departure 
therefrom,  or  use  of  any  other  words  than  those  indicated,  shall 
vitiate  or  make  void  the  proceeding,  if  the  form  used  be  other- 
wise sufficient  in  substance  and  effect  (x) ;  yet  it  is  safer,  and  it 
is  sufficient,  to  follow  the  statutory  form  (y). 

Venue.]  Upon  reference  to  the  preceding  form,  it  wiU  be  per- 
ceived that  what  is  technically  termed  the  "  venue  "  is  supplied 
by  a  heading,  which  denotes  in  what  county  (z)  and  in  what 
petty  sessions  district  the  conviction  is  made.  It  was  formerly 
the  practice  in  all  convictions,  and  is  so  still  in  cases  relating  to 
the  revenue  of  customs  and  excise,  &c.  (a),  to  make  mention  of 
the  county  in  the  margin  of  the  conviction.  This  venue  or 
heading  of  the  order  will  not^  however,  supply  the  want  of  the 
allegation  in  the  body  of  the  conviction  or  order,  of  the  county 
or  place  where  the  offence  was  committed,  so  as  to  show  that 
the  offence  was  committed  within  the  county  or  petty  sessions 
of  the  district  where  the  conviction  or  order  has  been  made  (6). 


(v)  See  the  only  excepted  oases,  s. 
42  ;  although  this  form  may  be  used 
where  it  is  applicable. 

(w)  E.  g,  under  18  k  19  Vic  o. 
126 ;  see  ex  parte  Allison,  10  Ex. 
561. 

(x)  Sec.  86. 

(y)  Wray  v.  Toke,  12  Q.B.  492  ; 
Stamp  V,  Sweetland,  8  Q.  B.  22 ;  R. 
V.  \rilcock,  7  Q.  B.  888  ;  Barnes  v. 
White,  1.  C.  B.  192;  R.  v.  Johnson^ 
8  Q.  B.  102 ;  Nixon  r.  Nanney,  1  Q. 
B.  747;  see  R.  v.  Jones,  12  A.  k  £. 
684 ;  R.  V.  Recorder  of  King^s  Lynn, 


15  L.  J.  M.  C.  98 ;  R.  «.  Walsh,  1. 

A.  &  £.  481;  Kite  k  Lane's  case,  1 

B.  k  C.  101.  But  such  alterations 
as  are  requisite  to  render  the  form 
applicable  to  the  special  droumstan- 
ces  of  the  case  maybe  made,  Re 
Boothroyd,  15  M.  &  W.  1;  Stamp  v. 
Sweetland,  8  Q.  B.  22 ;  R.  v.  Justaoes 
of  Harwich,  18  Q.  B.  287 ;  Nixon  v. 
Nanney,  Sup. 

{z)  See  14  &  15  Yva,  o.  93,  s.  44, 
for  definition  of  word  "county.** 
(a)  Vide,  14  k  15  Vic.  o.  98,  s.  42. 
(6)  Under  the  Disputed  Debts  Act, 
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The  gtatement  at  the  head  of  the  order-book  will  be  of  itself 
Boffident  to  shew  that  the  justices  were  within  the  county  or 
petty  sessions  district  when  they  made  the  conviction  or  order, 
far  the  order-book  so  signed  by  them  remains  always  in  the 
custody  of  the  petty  sessions'  clerk  of  the  district ;  but  in  cases 
not  within  the  Petty  Sessions  Act,  the  conviction  should  allege 
in  the  body  of  the  conviction,  that  they  were  in  such  county 
when  they  made  the  conviction  (c). 

As  a  conviction  or  order  must  appear  to  be  made  within  the 
jurisdiction  of  the  magistrate  making  it,  it  is  suggested  that  when 
a  conviction  or  order  is  made  against  a  person  in  a  petty  sessions 
district  comprising  a  portion  of  another  county,  that  such  should 
be  shewn  in  the  sixth  column  of  the  order,  so  as  to  make  it  ap- 
pear that  the  magistrate  has  acted  within  his  jurisdiction ;  for  it 
by  no  means  follows  that  a  magistrate  of  one  county  is  a  justice 
of  another,  or  that  the  J.  P.  of  the  former  can  try  within  his 
county  and  in  his  petty  sessions'  district  an  ofifence  committed 
in  the  latter  county  (d).  The  summons  required  to  be  served 
by  the  act  (dd)  directs  that  the  place  where  the  complaint  arose 
should  be  set  forth,  and  the  order«book  requires  that  that  fact 
should  be  stated  in  the  conviction  or  order.  Mr.  Paley  remarks 
{e)  that  a  conviction  or  order  must  appear  to  be  made  within  the 
jurisdiction  of  the  justice  making  it ;  and  that  where  the  mar- 
ginal venue  to  an  order  was  "  borough  of  D,"  and  the  justices 
were  described  as  having  jurisdiction  "within  and  for  the  said 
borough,"  it  was  held  as  bad,  as  it  did  not  appear  that  the  order 
was  made  **  in  the  borough"  (/). 


22  Vie.  e.  14,  ■.  10,  magistnteB  ha,ye 
only  jurisdiction  to  make  their  order 
in  tlie  petty  seniomi  district  where 
the  defoidant  rendee,  see  B.  v.  Aui- 
tm,  8  Mod.  809. 

(c)  R.  V.  TotneM,  11  Q.  K  80;  R. 
V.  Staanfbrth,  id  76 ;  R.  v.  fl^  George 
Blooai8bary,24L.  J.  M.a49.  The 
venae  la,  however,  a  part  of  the  oon- 
Tiction,  and  may  be  incorporated 
witfi  it  hy  w(ffds  of  reference,  R.  v. 
Inhabttaats  of  Carterton,  6  Q.6. 507; 
R.  V.  Stockton,  7  id.  620;  R.  v.  In- 
habitants of  St  Pad,  id.  688;  Jones 


V.  Johnson,  6  Exch.  862 ;  s.  c.  in 
error,  7  Exch.  452 ;  R.  v.  Hodgson, 
id.  915  ;  R.  v.  Crowan,  14  Q.  B.  221 : 
Johnson  v.  Reid,  6  M.  &  W.  124  ; 
Paley  on  Conv.  151,  4th  ed. 

(d)  See  ante,  p.  20. 

{dd)  Form  B,  14  &  15  Vic  c.  98. 

(e)  Paley  on  Gonyictions,  151,  4th 
edition. 

(/)  See  R.  V,  Newton  Ferrers,  9 
Q.  B.  82  ;  see  R.  v.  St.  Maurice, 
where  justices  of  the  peace  in  a  con- 
▼iction  were  described  as  justices  of 
the  peace  ''in  and  for  said  city,'^ 
7»* 
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Date  of  order,"]  The  second  column  of  the  order-book  requires 
the  order  or  conviction  to  be  dated  on  the  day  it  is  made.  This 
is  an  essential  part  of  the  order,  for  it  is  material,  when  the  time 
for  conviction  is  limited  by  the  statute  (^\  that  the  date  of  the 
order  should  bring  it  within  the  time  given  by  statute,  when 
compared  with  the  date  alleged  for  the  offence  (A). 

Deacriptum  of  parties.]  By  way  of  assistance  it  may  be  men- 
tioned, that  if  there  be  several  offenders,  each  must  be  named  in 
column  4 ;  for  styling  a  number  of  defendants  as  '^  Messrs.  Harri- 
son and  Company"  was  held  bad.  Lord  Kenyon  saying,  ^'It  is 
impossible  that  a  conviction  of  Such-a-one  «nd  Company"  can 
be  supported  (t). 

Cf  deicrihing  the  offence,]  The  cause  of  complaint  is  directed 
in  the  sixth  column  of  the  order-book  to  be  stated  as  is  set  forth 
in  the  summons  ;  but  this  is  only  directory  and  not  mandatory, 
consequently  if  the  cause  of  complaint  is  not  sufficiently  stated 
in  the  summons,  and  the  party  has  appeared,  and  the  case  been 
gone  into  and  decided,  the  substance  of  the  offence  with  which 
the  defendant  is  charged  must  be  sufficiently  described  in  the 
order-book  ;  for  the  conviction  must  distinctly  shew  to  the 
defendant  what  offence  is  insisted  on  against  him  (/).  The 
most  essential  requisite  in  the  description  of  the  offence  is,  that 
it  contain  in  express  terms,  every  ingredient  which  is  required 
by  the  statute  {k) ;  for  example,  if  one  of  the  ingredients  re- 
quired by  the  statute  be  the  knowledge  or,  scienter  of  the  party, 
nothing  short  of  a  direct  averment  to  that  effect  is  sufficient. 


which  city  was  a  county  of  a  city ; 
the  court  noticed  that  they  were  jui- 
tioee  "of  the  county." 

ig)  See  the  general  statutable  limit 
given  by  14  &  15  Vic.  c.  93,  s.  10. 

(k)  R.  V,  Bellamy,  2  D.  &  R  727. 
An  impossible  or  incongruous  date, 
if  the  conviction  be  complete  without 
it,  may  be  rejected  as  surplusage, 
and  will  not  hurt ;  R.  v.  Picton,  2 
East,  196  ;  Paley  on  Conv.  136,  4th 
edition. 

(t)  R.  V.  Harrison,  8  T.  R.  608. 
The  name,  also,  of  the  complainant 
should   be   set  forth  in   the   same 


column,  as  will  be  seen  byreferenoe 
to  the  form  ;  see  14  ft  15  v  io.  c.  98, 
8.  38,  for  the  power  to  describe  com- 
missionerB,  trustees,  &c.  in  any  mat- 
ter ;  and  by  s.  87  the  prosecute  or 
party  at  whose  instance  the  proceed- 
mgs  shall  be  taken  may  be  termed 
the  '*  cogipLainant^"  whether  he  shall 
be  informant,  prosecutor,  or  other- 
wise^ 

0)  R.  V.  Pereira,  2  Ad.  &  B.  875  ; 
Charter  v.  Greame,  18  Q.  B.  216. 

(A?)  Paley  on  Conv.  165  ;  see  R.  r. 
Wilson,  8  A.  &E.  817;  5  Nw.kM. 
164.  S.  C. 
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Thus  in  prooeedings  on  a  statute  (t)  whicli  pioliibited  persons 
putting  the  word  gilt  upon  metal  buttons^  knowing  the  same  not 
to  be  gilt^  the  conviction  charged  that  the  defendant  did  unlaw- 
fully and  fi»udulentlj  put  and  place  for  sale  a  certain  number  of 
metal  buttons  having  stamped  thereon  the  word  gilt,  the  said 
buttons  not  being  gilt,  contrary  to  the  statute ;  and  this  convic- 
tion was  quashed,  the  words  used  not  being  equivalent  to  the 
word  ^'knowingly"  (m).  For  if  the  charge  falls  short  of  the 
necessary  legal  description  of  the  offence,  the  omission  is  not 
cured  by  any  allegations  of  its  being  done  "unlawfully,"  or 
"  firaudulently,''  or  the  like ;  or  by  stating  that  it  was  against 
the  form  of  the  statute  (n),  for  the  last  allegation  is  no  more  than 
a  legal  influence  which  must  be  supported  by  the  premises  (o). 
Again,  the  charge  must  be  positive  and  certain,  in  order  that  the 
defendant  may  be  protected  from  a  second  accusation  for  the 
same  tBLCt,  and  in  order  that  the  judgment  may  appear  appropriate 
to  the  offence  (p).  Also,  that  the  facts  necessaiy  to  support  the 
proceeding  must  be  expressly  alleged,  and  not  left  to  be  gathered 
by  inference  or  intendment  (q) ;  for  no  intendment  is  admitted  to 
help  out  a  description  defective  in  want  of  an  essential  compo- 
n^t  (r).  So,  if  a  statute  specifies  the  grounds  of  forfeiture,  the 
conviction  must  shew  specifically  the  particular  fact  which  forms 


(0  86  Geo.  in.  c.  60,  a.  2. 
(m)  B.  V.  Jukes,  8  T.  R.  536  ;  see 
PkdeyonConY.  165 ;  Chaneyo.Payne, 

1  Q.  B.  712 ;  Carpenter  v.  Mason, 
12  A  Ifc  £.  629  ;  B.  v,  Js.  of  Had- 
norahire,  9  Dowl.  90 ;  R.  v.  Dodson, 
9  A.  k  E.  704  ;  Charter  v.  Greame, 
Id  Q.  B.  216.  Where  the  word 
**  knowingly"  is  not  introduced  into 
a  statute^  the  scienter  need  not  be 
aUeged ;  B.  v.  Manh,  2  B.  &  C. 
717  ;  Chaney  r.  Payne,  1  Q.  B.  712; 
Fletcher  v.  Calthrop,  6  id.  887. 

(»)  Paley  on  Conv.  189 ;  R.  v. 
Jukes,  8  T.  R.  586  ;  R.  v.  JarTis,  1 
Bmr.  148  ;  Attorney-General  v,  Le 
fieyert,  6  M.  ft  W.  405. 

(o)  Paley  on  Cony.  139  ;  Colbome 
V.  Stockdale,  1  Stra.  493 ;  ex  parU 
Aldridge,  4  D.  &  R.  88 ;  re  Geswood, 

2  £L  &  Bl.  952 ;  Fletcher  v.  Cal- 


throp, 6  Q.  B.  880  ;  R.  v.  Lewis,  8 
Ad.  &  E.  888 ;  R.  v.  Seward,  1  id. 
706  ;  R.  9.  Martin,  8  id.  481 ;  R.  r. 
Rowlands,  17 Q.  B.  671 ;  2  Den.C.C. 
364  ;  see  R.  V.  BidweU,  1  Den.  C.C. 
222 ;  R.  V.  Keighley,  15  L.  J.  M.  C. 
102. 

(p)  Paley  on  Conv.  140  ;  R.  r. 
Middlehurst,  1  Burr.  399 ;  1  Salk. 
372  ;  R.  V.  Pain,  7  D.  &  R.  678;  R. 
V,  North.  6  id.  143. 

(q)  R.  V,  Fuller,  1  Ld.  Raym. 
510 ;  see  R.  V.  Baines,  2  id.  1265  ; 
Fletcher  v.  Calthrop,  6  Q.  R  880  ; 
R.  V.  Js.  of  Cheshire,  15  L.  J.  N.  S. 
M.  C.  in  ;  R.  v.  Davis,  5  B.  &  Adol. 
551 ;  2  Nev.  &  M.  849. 

(r)  R.  V,  Hawkins,  2  D.  &  R.  209  ; 
2  B.  &  C.  31 ;  see  EL  r.  WebsdeU,  3 
D.  &  R.  360  ;  2  B.  &  C.  136 ;  R.  v. 
Everett,  8  B.  &  C.  115. 


156  8UMMART  JUBIBDIOnOX. 

the  ground  of  forfeitoie,  in  order  that  the  court  may  see  that  the 
penalty  has  heen  properly  imposed  («).  The  facts  themselves 
must  be  specified,  that  the  court  may  judge  when  they  amount 
in  law  to  an  offence  (<).  For  example,  if  it  were  a  conviction  for 
gaming,  the  particular  game  ought  to  be  set  out,  because  what  is 
gaming  is  a  matter  of  law  (u).  The  conviction  will  also  be  bad 
if  it  charges  the  offence  in  the  alternative  (v). 

Of  several  qfences.]  It  would  appear  &om  the  form  of  the 
order-book,  as  well  as  from  the  construction  of  the  "  Petty  Ses- 
sions (Ireland)  Act,  1851,''  that  no  more  than  one  distinct  offence 
is  to  be  included  in  one  conviction  or  order.  Under  the  English 
statute,  11  &  12  Vic.  c.  43,  s.  10,  this  is  distinctly  enacted.  Mr. 
Faloy,  in  his  admirable  work  on  convictions  {w\  observes  that 
"  when  several  acts  are  charged  to  have  been  committed,  it  must 
depend  upon  the  construction  of  the  statute  to  which  they  refer, 
whether  distinct  penalties  are  incurred  and  ought  to  be  awarded 
for  each,  or  whether  the  several  acts  form  but  one  aggregate  of- 
fence, and  require  but  one  penalty.  The  same  question  is  also 
to  be  determined  in  regard  to  the  acts  of  joint  offenders,  who 
may  in  some  cases  be  liable  to  separate  penalties,  sometimes  to 
one  collective  penalty.  First,  as  to  offences  consisting  of  several 
acts,  if  distinct  and  complete  acts  are  committed  on  different 
days,  such  as  killing  game  on  each  day,  no  ambiguity  can  arise. 
But  the  ambiguity  arises  upon  a  repetition  of  similar  acts  in 
pursuance  of  one  object,  on  the  same  day.  With  r^;ard  to 
cases  of  this  description  no  general  rule  can  be  laid  down  ;  but 
the  law  in  each  case  must  be  determined  by  the  nature  of  the 
offence,  and  the  manner  in  which  the  particular  statute  ap- 
plicable to  it  is  worded." 

Where  the  same  act  is  repeated  on  different  days,  cumulative 
penalties  are  incurred,  because  the  offences  are  separate  (x);  but 

(•)  Ex  parte  Smith,  8  D.  &  R.  cited  Cowp.  642. 

461 ;  Newmftn  v.  Ld.  Hardwicke,  8  (v.)  B.  v.  Sadler,  2  Chit.  519  ;  R. 

A.  &  E.  124.  V.  North,  6  D.  &  R.  143  ;  R.  r.  Mor- 

(0  R.  V.  Nott,  4  Q.  B.  768.  ley,  1  Y.&  J.221 ;  BeeR.v.  Bainee, 

(u)  R.  V.  Roberts,  1  Str.  608 ;  see  2  Salk.  680,  and  same  case  aigued 

R.  V.  Sparling,  ib.  497 ;  R.  v.  Da-  before  the  twelve   jndgte,    2    Ld. 

man,  1  Chit.  147  ;  R.  v.  Pupj^well,  Raym.  1268. 

1  Str.  686  ;  R.  o.  Chaveney,  2  Ld.  (w)  Vide  4th  ed.  219. 

Raym.   1368;    Moult  v.  Jennings,  (x)  Queen o.  Mathews.  10.  Mod.  27. 
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where  tlieie  in  a  repetition  of  several  acts  on  the  same  day,  in 
poisait  of  the  same  objed;,  the  penalty  is  single,  because  it  is 
legally  one  act  and  one  offence  (y).  So^  on  the  Lord's  Day 
Act  (s),  which  enacts  that  no  tradesmen,  &c.,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work,  of  their  ordinary  calling, 
on  the  Lord's  Day,  it  has  been  held,  that  only  one  penalty  can 
be  incurred  by  a  baker  for  the  exercise  of  his  calling  on  the 
Loxd  8  Day,  though  it  consisted  in  separately  selling  a  number 
of  different  loaves  (a). 

Smferal  ofenders.]  "In  the  same  manner,  though  several 
afienders  may  be  included  in  one  conviction  for  offences  jointly 
committed,  it  depends  upon  the  wording  of  the  particular  sta- 
tutes applicable  to  each  case,  and  the  quality  of  the  offence, 
whether  each  person  be  liable  to  a  distinct  penalty,  or  all  collec- 
tively to  but  one"  (6). 

Where  two  or  more  persons  shoot  or  course  together,  each 
using  a  gun  or  dog,  or  where  each  person  sets  a  snare  to  take 
game,  then  they  will  be  liable  to  a  separate  penalty.  But,  though 
several  persons  may  join  in  using  a  greyhound  or  killing  a  hare 
there  is  still  but  one  offence,  for  there  is,  in  reality,  but  one  act 
done  by  all  (bb).  Where  a  statute  directs  that  "  every  person  so 
offending,  &c.,  shaU  forfeit  for  every  such  offence,  &c.,"  every 
person  concerned  in  a  joint  act  may  be  convicted  with  an  award 
of  distinct  penalties  against  each  (c).  Lord  Mansfield,  in  B.  v. 
Clarke  (d),  in  giving  judgment,  draws  the  following  distinctions : 
"  Where  the  offence  is  in  its  nature  single,  and  cannot  be  severed, 
there  the  penalty  shall  be  only  single ;  because,  though  several 
persons  may  join  in  committing  it,  it  still  constitutes  but  one 
offence;  but  where  the  offence  is  in  its  nature  several,  and  where 
every  person  -concerned  may  be  separately  guilty  of  it,  then  each 
offender  is  separately  liable  to  the  penalty ;  because  the  crime  of 

(y)  Maniott  v.  Shaw,  Ck>wp.  278  ;  (b)  Paley  on  Conv.  222. 

R.  V.  Lovett,  7T.  R.  152  ;  Creppsv.  (66)  Barnard  v.  Gostling,   1  Bos. 

Dunleii,  Cowp.  640.  and  PuL  N.  B.  45 ;  B.  v.  Clarke, 

"   (  7  Wm.  IIL  c.  17.  Cowp.  610  ;  R.  v,  Blensdale,  4  T. 


a 


— -„-  V,  Durden,  Cowp.  640  ;  B.  809  ;  Hardyman  v.  Whitaker,  2 

1  &mih,  L.  C.  568 ;   see  Wray  v.  East,  572  n. 

Tokfi,  12  Q.  B.  492  ;  Brook  «.  Mili-  (c)  B.  v.  Drake,  2  Show,  489. 

ken,  8  T.  R.  509  ;  Collins  m  Hop-  (d)  Cowp.  610. 
wood,  15  M.  and  W.  459. 
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each  is  distinct  firom  the  offence  of  the  others,  and  each  is  pun- 
ishable for  his  own  crime.  Under  the  statate  9  Anne,  c.  14, 
killing  a  hare  is  but  one  offence  in  its  nature ;  whether  one  or 
twenty  kill  it,  it  cannot  be  killed  more  than  once.  K  partridges 
are  netted  by  nighty  two,  three,  or  more  may  draw  the  net,  but 
still  it  constitutes  but  one  offenca  But  this  statute  (e)  relates  to 
an  offence  in  its  nature  several;  it  is  a  several  offence  at  common 
law ;  and  the  statute  adds  a  further  sanction  against  that  which 
each  man  must  commit  severally.  One  may  resist,  another 
molest^  another  run  away  with  the  goods ;  all  these  are  distinct 
acts,  and  eveiy  one's  offence  entire  and  complete  in  its  nature ; 
therefore,  each  person  is  liable  to  a  penalty  for  his  separate 
offence."  Under  7  &  8  Greo.  IV.  c.  53,  s.  70,  where  by  any  act  of 
parliament  relating  to  the  revenue  of  excise,  a  penalty  is  imposed 
upon  every  person  committing  the  offence  by  which  such  penalty 
is  incurred,  and  such  offence  shall  have  been  or  shall  be  commit- 
ted by  several  persons  jointly,  such  several  persons  shall  jointly 
and  severally  incur  every  such  penalty,  and  it  shall  be  lawful  to 
proceed  against  such  persons  jointly  or  severally  for  the  recovery 
thereof  as  the  Commissioners  of  Excise  may  deem  expedient. 
In  concluding  this  subject,  attention  may  be  called  to  the  case 
of  R.  V.  Dean  (/),  in  which  Mr.  Baron  Alderson  puts  the  point 
in  a  very  clear  light  His  lordship  says,  "You  must  look  at  the 
statute  to  see  whether  every  person  is  to  be  punished,  or  every 
offence  to  be  punished.  K  every  offence  is  to  be  punished,  there 
is  to  be  one  penalty  only,  however  large  the  number  of  persons 
that  committed  it ;  but  if  there  are  several  penalties  on  each 
person,  it  is  obviously  otherwise." 

Negativing  exemptions,]  The  rule  on  this  subject  is  stated  in 
Bum's  Justice  in  these  terms : — "  Where  the  enacting  clause  of 
a  statute  constitutes  an  act  to  be  an  offence  imder  certain  circum- 
stances and  not  under  others,  then  as  the  act  is  an  offence  only 
sub  modo,  the  particular  exceptions  must  be  expressly  specified 
and  negatived ;  but  where  a  statute  constitutes  an  act  to  be  an 
offence  generally,  and  in  a  subsequent  clause  makes  a  proviso  or 

(e)  S  G«o.  I.  0.  18,  8.  25,  the  of-     execution  of  their  duty,  and  reBCuing 
fence  charged  was  for  assaulting  and     goods  which  had  been  seiied. 
resisting  custom-house  officers  in  the         (/}  12  M.  L  W.  89. 
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ezc6ptioii  ,itL  fjEtYoor  of  particular  cases,  or  in  the  same  clause 
(but  not  in  the  enacting  part  of  it),  by  words  of  reference  or 
otherwise  makes  such  proviso  or  exception,  then  the  proviso  is 
matter  of  defence  or  excuse,  which  need  not  be  specially  set  out 
or  negatived  (g).  And  a  general  averment  is  not  sufficient ;  it 
must  be  aTetred  that  the  defendant  had  not  the  qualifications 
mentioned  in  the  statute  (h).  J£  a  subsequent  statute  makes  an 
exception  to  a  former  one,  it  is  incumbent  on  the  defendant  to 
shew,  by  way  of  defence,  that  he  comes  within  the  exception  (»). 
What  circumstances  ought  to  be  negatived.]  In  all  oases  where 
an  act  made  punishable  by  summary  conviction  may  be  lawful 
if  performed  under  certain  circumstances,  these  circumstances 
ought  to  be  negatived  in  the  conviction  (/),  as  they  are  plainly 
implied  and  form  necessary  ingredients  in  the  otfence  (k).  In  re 
Tomer  (t)  the  conviction  was  quashed,  because  it  merely  stated 
that  the  defendant  absented  himself  from  his  master^s  service, 
and  Williams  J.  said : — **  1  always  thought  that  the  law  was 
properly  laid  down  by  Lord  Mansfield  in  K.  v.  Corden  (w),  that 
if  the  £act  as  chaiged  may  be  consistent  with  the  innocence  of 
the  prisoneiv  no  ofiEence  is  charged.    The  question  then  comes  to 


ig)  1  Bum.  J.  tit.  ConTiotdon,  p. 
972,  29tii  ed.  Ab  to  the  legal  du- 
tmc^on  between  a  provifo  and  an 
exception,  see  Simpson  v.  Ready,  12 
M.  &  W.  786 ;  Charter  v.  Greame,  13 
Q.  B.  226. 

(h)  All  the  authoritiflfl  on  this 
point  are  reviewed  in  B.  v.  Jarvis,  1 
Bwrr,  148;    and  a  full   report  in 

1  East,  643  ;  see,  however,  Cook  v. 
Swift,  14  M.  k  W.  235  ;  Stomp  v. 
Sweetland,  8  Q.  B.  13.  The  want 
of  the  qualification  must  appear  at 
the  time  of  the  oJOTence  committed,  R. 
V.  SOcot,  8  Mod.  281 ;  see  the  fol- 
lowing numerous  oases  on  the  sub- 
ject of  n^ativing  exemptions  col- 
lected m  Paley  Conv.  192  et  seq. 

2  Hawk.  P.  C.  o.  25,  s.  118,  R.  r. 
Bell,  Feet  C.  L.  430  ;  Spieree  v.  Par- 
ker, 1 T.  R.  141 ;  Gill  v.  Scrivens,  7 
T.  R.  27  ;  1  Wm.  Saunders,  262  a, 
6th  ed. ;  R.  V.  Jukes,  8  T.  R.,  542  ; 
R.  V.  Matters,  1  B.  &  Aid.  362  ;  R. 


r.  Clarke,  Cowp.  35  ;  Wells  o.  Ig- 
gulden,  3  B.  &  C.  189;  Steel  v, 
Smitii,  1  B.  &  Aid.  94 ;  Looker  v, 
Halcombe,  4  Bing.  183  ;  Jones  v. 
Axen,  1  Ld.  Raym.  120;  Thibault 
t>.  Gibson,  12  M.  &  W.  96  ;  Charter 
V.  Greame,  13  Q.  B.  227  ;  R.  v. 
Pratten,  6  T.  R.  559 ;  R.  v,  Ma- 
thews, 10  Mod.  27  ;  R.  v.  Marriott, 
1  Str.  66 ;  R.  If.  Ford,  ib.  554  ;  R. 
r.  Hill,  2  Ld.  Rara.  1415  ;  R.  v. 
Theed,  id.  1375  ;  R.  v,  Wheatman, 
Doug.  232 ;  R  v.  Pickles,  1  Burr. 
150 ;  Van  Boven'scase,  9  Q.  B  669. 

(0  R.  V.  HaU,  1 T.  R.  320  ;  R. ». 
Turner,  6  M.  &  S.  206 ;  R.  v.  Marsh, 
4  D.  &  R.  260  ;  see  Thibault  v.  Gib- 
son, 12  M.  &  W.  88. 

U)  Fletcher  v.  Calthorpe,  6  Q.B. 
880. 

(k)  See  Paley  on  Conv.  182, 4th  ed. 

(0  9  Q.  B.  80. 

(m)  4  Bonr.  2279. 
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this,  on  whom  is  the  onus  of  negativing  the  excuse  1  •  .  •  Many 
cases  may  be  put,  in  which  a  party  may  absent  himself  ficom 
service  within  the  general  terms  of  the  statute  consistently  with 
perfect  innocence;  the  onus,  therefore,  is  on  the  complaining 
party"  (n). 

Specifying  particular  mnUy  quantities^  <lSrc]  Another  con- 
sideration to  be  attended  to  in  describing  the  offence  is,  that 
particular  sums  and  quantities  must  be  specified,  in  order  that 
the  accused  may  be  enabled  to  defend  himself  against  a  second 
charge  (o).  An  additional  reason  for  enumerating  particular 
quantities,  &c.,  exists  in  those  cases  where  the  magistrate  is 
directed  to  award  compensation  according  to  the  injury,  or  to 
assess  a  penalty  by  way  of  damages  (p). 

Second  offence.]  K  the  conviction  be  for  a  second  offence  under 
the  Larceny  Act,  24  &  25  Vic.  c.  96,  the  magistrates  should  make 
it  appear  that  it  is  one  for  a  second  offence,  or  else  the  con- 
viction might  be  held  bad,  as  shewing  a  sentence  exceeding  in 
amount  that  which  J.P.s  have  power  to  award  for  Ajlrst  offence. 

Variance,  Summons  for  one  offence  and  conviction  for  another,] 
The  defendant  should  only  be  convicted  for  the  offence  for  which 
he  was  summoned,  and  if  it  appears  from  the  record  that  he  has 
been  convicted  for  another  offence,  the  conviction  will  be  bad. 
The  proviso  contained  in  the  39th  section  of  the  Petty  Sessions 
Act,  that  no  objection  shall  be  taken  or  allowed  in  any  pro- 
ceeding to  any  information  (q),  complaint,  or  summons,  for  any 
alleged  defect  therein  in  substance  or  in  form,  or  for  any  variance 
between  any  information,  complaint^  or  summons,  and  the  evi- 
dence adduced  on  the  part  of  the  informant  or  complainant  is 
only  intended  to  meet  the  case  of  a  variance,  and  does  not  give 


(»)  See  Paley  on  Conv.  184  ;  re 
Geswood,  2  El.  &  BL  962  ;  14  &  15 
Via  c.  92.  8.  16. 

(o)  II.  V.  CatheraU,  2nd  Str.  900  ; 
Cro.  Car.  880 ;  R.  v.  Marshall,  2 
Keb.  594  ;  Newman  v.  Hardwicke, 
8A.&E.  124;  8  N  &  P.  868,  S.C.  ; 
Newman  v.Bendyshe,  2  P.  &  D.  840 ; 
but  see  Wray  r.  Toke,  12  Q.B.  492  ; 
London  and  North  Western  Railway 
Company  v.  Wetherall,  20  L.  J.Q.B. 


887. 

(p)  See  Paley  on  Conv.  190  ;  R.  r. 
Bnmabv,  2  Ld.  Raym.  900  ;  1  Salk. 
181 ;  cWter  v.  Gieame,  13  Q.  B. 
216  ;  see  R.  V.  Rabbits,  6  D.  &  R. 
841  ;  R.  V.  Gamble,  16  M.  Ifc  W. 
384;  R.  v.Amokl,5T.  R.858;  R. 
«.  Dove,  8  B.  &  A.  696, 

(^)  See  post  for  the  note  to  that 
section,  14  k  16  Vio.  c  98,  appendix. 
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power  to  magistrates,  where  a  person  is  smnmoned  for  an  offence 
ponishable  in  one  way,  to  convict  him  of  one  punishable  in 
another  and  different  way  (r).  The  word  "variance"  points  at 
some  difference  between  the  allegation  in  the  summons  or  infor- 
mation, and  the  evidence  adduced  in  support  of  it  («). 

Deteripiion  of  property,  dhc.  in  the  conviction.]  As  regards  the 
description  of  property  in  a  conviction,  it  is  provided  by  the 
Petty  Sessions  Act  (t),  that  it  shall  be  sufficient  in  any  infor- 
mation, or  complaint^  or  proceedings  thereon,  to  describe  the 
property  bebnging  to  or  in  the  possession  of  partners,  joint- 
tenants,  parceners,  or  tenants  in  common,  as  the  property  of 
any  one  of  such  persons  who  shall  be  named,  and  of  another  or 
others  without  naming  them,  as  the  case  may  be;  and  any  work 
or  building  made,  maintained,  or  repaired  at  the  expense  of  any 
county  or  place,  or  any  materials  for  the  making,  altering,  or 
repairing  of  the  same,  as  the  property  of  the  inhabitants  of  such 
comity  or  place  respectively ;  and  any  goods  provided  by  guar- 
dians of  the  poor,  or  their  officers  respectively,  for  the  use  of  the 
poor,  as  the  goods  of  the  guardians  of  the  poor  of  the  imion  to 
which  the  same  belong,  without  naming  any  of  them ;  and  any 
materials  and  tools  provided  for  the  repair  of  highways,  at  the 
expense  of  baronies  or  other  districts  in  which  such  highways 
may  be  situated,  as  the  property  of  the  county  surveyor  or 
surveyors  respectively,  without  naming  him  or  them ;  and  any 
materials  or  tools  provided  for  making  or  repairing  any  turnpike- 
road,  and  any  buildings,  gates,  lamps,  boards,  stones,  posts, 
fences^  or  other  things  erected,  or  provided  for  the  purpose  of 
any  snch  turnpike-road,  as  the  property  of  the  commissioners  or 
trustees  of  such  turnpike-road,  without  naming  them ;  and  any 
property  of  any  persons  described  in  any  act  of  parliament,  or  in 
any  charter  or  letters  of  incorporation,  as  commissioners,  direc- 
tors, trustees,  or  by  any  other  general  designation  whatsoever, 
as  the  property  of  such  commissioners,  directors,  trustees,  or 
persons  described  by  such  other  general  designation,  without 
naming  them ;  and  whenever  it  may  be  necessary  to  mention 

(r)  See  Mwtin  v.  Pridgeon,  23  L.         («)  Id. 
J.  M.  C.  179.  (0  14  k  15  Vie.  o.  98,  s.  88. 
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any  of  finch  persons  or  parties  in  any  8uit»  information,  or  com- 
plaint, it  shall  be  sufficient  to  describe  them  in  manner  aforesaid. 

Of  the  adjudication.]  The  seventh  column  of  the  order-book 
contains  the  adjudication  of  the  magistrates  and  the  particnlars 
of  the  order  (or  conviction),  or  the  dismissal,  as  the  case  may  be. 
The  head  of  the  column,  as  will  be  seen  by  reference,  contains 
printed  instructions  as  to  how  it  is  to  be  filled.  It  is  unnecessary 
to  enter  into  a  detail  of  the  authorities  on  the  subject  of  this 
adjudication,  as  the  order-book  is  the  form  now  used  in  petty 
sessions  by  justices,  except  in  cases  where  a  particular  form  is 
given  by  a  subsequent  statute.  It  is  sufficient  to  say  that  there 
must  be  an  express  a(]yudication  of  the  penalty,  and  this  ia  as 
requisite  in  convictions  upon  those  statutes  which  assign  a  cor- 
poreal punishment  only,  as  well  as  upon  &oee  by  which  the 
penalty  is  pecuniary  (u).  But  it  should  be  observed  that  where 
two  punishments  are  described  in  the  alternative  by  a  statute, 
ex,  gr.  **  if  any  person  shall  assault  another,  he  shall  be  liable  to 
a  fine,  or  to  be  imprisoned,"  it  is  for  the  magistrate  to  det^mine 
which  of  these  is  to  be  inflicted;  for  he  cannot  inflict  both;  and 
when  he  selects  the  former  penalty,  he  should  issue  his  distress 
warrant  before  the  imprisonment. 

The  difmiual,]  The  dismissal  should  be  entered  as  an  order; 
for  instance,  if  the  defendant's  case  be  stronger  than  the  plain- 
tifTs,  then  the  complaint  should  be  dismissed,  and  an  entry  made 
accordingly.  If  the  case  has  been  fully  heard,  it  is  a  dismiss  on 
the  ^merits."  If  the  magistrate  thinks  that  from  any  canse 
whatever,  it  would  not  conduce  to  justice  to  dispose  of  the  case 
upon  the  evidence  before  him,  but  that  an  opportunity  ought  to 
be  given  to  the  complainant  to  re-agitate  the  matter  upon  farther 
or  additional  evidence,  or  in  another  form,  he  may  dismiss  the 
complaint  ^without  prejudice''  to  the  complainant  roiBtituting 
further  proceedings. 

Form  of  judgment  where  two  ofencei  charged,]  If  two  distinct 
offences  be  charged  in  the  information  or  summons,  judgment 
that  the  defendant  is  convicted  of  the  said  offence  woi^d  be  bad 

(•i)  R.  V.  ^ipont,  2  Burr.  11«8  ;     Se«.  Ca.  84«. 
R.  V.  Aflhton,  8  Mod.  175 ;  1  New 
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for  duplicity,  for  it  would  not  appear  of  which  offence  he  is 
oonvicted  (v). 

Act  under  which  conviction  made  to  he  itcUed,]  The  eighth 
colonm  of  the  order-book  directs  that  the  particular  statute 
under  which  the  order  or  conviction  is  made  should  be  stated. 
It  would  be  advisable  also  for  justices  to  state  the  section  as 
wen,  for  if  a  statute  gives  summary  proceedings  for  various 
offences  specified  in  several  sections,  a  conviction  is  bad  which 
leaves  it  uncertain  under  which  section  it  took  place  (w). 

Hofw  fine  to  he  paid,]  The  ninth  column  likewise  requires  a 
statement  to  be  entered,  directing  when  and  how  the  amount  of 
the  fine  is  to  be  paid,  and  the  nature  of  the  warrant  that  is  to 
issue  in  defiuilt  of  payment,  whether  it  is  to  be  a  warrant  of 
distress,  commitment,  or  otherwise ;  for  justices  have  power,  under 
the  Petty  Sessions  (Ireland)  Act,  1851  {x\  in  any  case  where 
they  are  authorized  to  award  any  penal  or  other  sum,  to  fix  the 
time  and  manner  of  payment,  and  to  order  distress  to  be  made 
upon  non-payment  of  the  sum ;  and  in  cases  of  assaults  (y) 
may  order  the  fine  and  costs  to  be  paid  within  such  periods  as 
the  J.  P.  shall  at  the  time  appoint,  and  if  not  then  paid,  they 
may  commit  the  offender  to  gaoL  It  is  to  be  remarked  that 
whether  the  offence  is  in  its  nature  single  or  joint,  the  fine 
ought  to  be  sevred  against  each  defendant^  in  the  case  of  several 
defendants;  otherwise  one  who  had  paid  his  proportionable 
part  might  be  continued  in  prison  till  all  the  others  have  paid 
theirs ;  which  would  be  in  effect  to  punish  him  for  the  offence 
of  another  (z). 

Cf  ordering  imprisonment]  The  tenth  column  of  the  order- 
book  requires  the  time  of  imprisonment  to  be  stated,  and  whether 
it  is  to  be  with  or  without  hard  labour,  or  in  default  of  payment 
of  the  fine,  and  to  what  gaol  or  bridewell  the  party  is  to  be 
committed.     In  every  case  of  an  offence,  where  the  act  shall 

(v)  R.  V.  Salfinoni,  1.  T.  R.  251;  216. 
Kewmaa  v.  Bendyshe,  10  A.  &  £.         (:r)  14  &  15  Vio.  o.  98,  s.  22. 
11;  2  P.  A  D.  S40,  &  C;  tee  Lock-         (y)  24  &  25  Vio.  a  100,  b.  42. 
wood  V.  Attorney-General,  10  M.  &         (z)  2  Hawk,  a  10,  s.  6  ;  Morgan 

W.  464  ;  Wray  v.  Toke,  12  Q.  R  v.  Brown,  4  A.  Ic  E.  515  ;  6  Nev.  & 

492  ;  R.  V.  Drake,  2  Sho.  489.  M.  57,  8.  C. 

(»)  Charter  v.  QraMne,  18  Q.  B. 
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authorize  the  justices  to  order  imprisonment,  they  may  adjudge 
by  their  order  that  such  imprisonment  shall  be  either  with  or 
without  hard  labour,  according  as  they  shall  see  fit  (a).  And  if 
the  person  is  then  undergoing  imprisonment  at  the  time  of  the 
conviction,  the  justices  may  order  that  the  imprisonment  shall 
commence  at  the  expiration  of  the  imprisonment  to  which  such 
persons  shall  have  been  previously  sentenced  (5).  In  offence 
cases,  where  the  order  only  directed  distress  in  defiEiult  of  im- 
prisonment, and  it  be  found  impossible  to  execute  a  warrant  of 
distress,  the  justices  at  petty  sessions  may  order  a  warrant  to 
issue,  to  commit  the  person  against  whom  the  order  has  been 
made  to  gaol  for  such  period  as  might  have  been  directed  by  the 
original  order ;  and  in  like  manner,  where  the  order  shall  have 
only  directed  imprisonment,  and  it  shall  be  found  impossible  to 
execute  a  warrant  of  committal,  it  shall  be  lawful  for  the  justices 
at  petty  sessions  to  order  a  warrant  to  issue,  to  levy  by  distress 
the  penal  sum  they  might  have  awarded  in  the  first  instance ; 
and,  in  all  such  cases,  a  note  of  such  proceeding  shall  be  made 
by  the  justices  in  the  order-book  (c).  Where  the  imprisonment 
is  awarded  in  case  of  non-payment  of  the  sum  ordered,  the  period 
of  imprisonment  is  ascertained  by  reference  to  the  scale  laid 
down  in  the  Petty  Sessions  Act  (cQ,  and  great  care  should  be 
taken  that  the  period  of  imprisonment  in  default  of  payment 
does  not  exceed  the  period  marked  out  by  that  tabla  Where  a 
discretion  is  given  to  the  magistrate  in  awarding  a  corporeal 
punishment,  the  same  degree  of  certainty  is  requisite  as  where 
the  penalty  is  pecuniary ;  and  that  which  is  discretionary  must 
be  distinctly  ascertained  by  the  conviction  (e).  Whatever  ia 
made  by  the  statute  a  constituent  part  of  the  punishment^  and 
not  left  in  the  discretion  of  the  magistrate,  must  necessarily  form 
part  of  the  judgment  expressed  in  the  conviction  (/)•    The  ma- 

(a)  14  &  15  Vio.  o.  98,  b.  22 ;  tinder  luA  agabist  the  provuionB  of  the 

24  &  25  Vic.  c.  96  (Laroeny),  persons  Larceny  Act,  24  &  25  Vie.  &  96, 

summarily  convicted  may  be  impri-  tee  the  scale  of  imprisonment  oon- 

soned  witii  or  without  hard  labour.  tained  in  the  107th  sec  of  the  statute, 

{b)  lb.  see  B.  v.  Beresford ;  Lev.  seealao  under  MalidousLoguziflB  Act; 

J*s  Man,  200,  2nd  ed.  s.  65. 

(e)  14  &  15  Vic.  0.  98,  s.  22.  {e)  Palev  on  Conv.  229 ;  B.  tr.  Pat- 

(d)  Vide,  s.  22.    If  the  penalty  ohett,  5  East.  841. 

has  not  been  paid  under  a  oonviotion  (/)  B.  v.  Hoeeasom,  14  East  606 1 
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gifltrate  ^can  only  impose  the  precise  penalty  directed  by  the 
statute ;  and  has  not,  as  incident  to  his  jurisdiction,  any  power 
to  lessen  it ;  a  judgment  for  too  little  being  as  faulty  as  a  judg- 
ment for  too  much  (^).  The  discretionary  power  of  mitigating 
the  penalty,  therefore,  only  exists  in  cases  where  it  is  expressly 
Tested  in  the  magistrates  by  particular  statutes. 

AnuntrU  ordered  to  be  paid.]  The  next  part  of  the  conviction 
that  it  is  necessary  to  notice,  is  the  provision  required  for  stating 
the  amount  of  the  penalty  ordered  to  be  paid  in  either  civil  or 
penal  casea  In  either  case  the  magistrate  may  state  the  sums  of 
money  in  words  or  figures  (A).  If  the  proceedings  be  of  a  civil 
nature,  such  as  a  dispute  about  wages,  the  conviction  must  shew 
the  sum  awarded  to  the  complainant^  as  well  as  the  costs  for 
either  party. 

Cf  amount  ordered  to  be  paid  in  penal  cases.]  The  amount 
of  the  fine  must  be  set  forth  in  the  column  provided  for  that 
purpose  in  the  order-book,  as  well  as  the  costs  ordered  to  be 
paid  to  the  complainant  or  defendant,  the  justices  having,  under 
the  Petty  Sessions  Act,  the  same  power  of  awarding  costs  in 
penal  as  in  civil  cases.  There  is  also  a  column  provided  for 
inserting  the  amount,  if  any,  awarded  as  compensation  to  the 
party  aggrieved.  Several  statutes  enable  justices  to  award  com- 
pensation to  the  party  aggrieved,  as  amends  for  any  injury  to 
property,  real  or  personal  For  instance,  under  the  Larceny 
Act  (i)  persons  summarily  convicted  of  offences  against  that  act 
shall  forfeit  the  value  of  the  articles  stolen,  or  the  amount  of 
the  iigury  done,  and  the  amount  shall  be  paid  to  the  party  ag- 
grieved ;  and  under  18  &  19  Vic.  c.  126,  magistrates  have  power 
in  certain  cases  of  larceny  to  award  compensation  to  the  prosecutor 
and  his  witnesses,  and  also  in  some  cases  the  restitution  of  pro- 
perty. In  every  case  where  any  sum  shall  be  awarded  under 
the  provisions  of  any  act  as  compensation  for  damage,  or  as  the 
value  of  the  article,  or  as  the  amount  of  any  ii^'ury  done,  such 

see,  Wood  9.  Fenwick,  10  M.  &  W.  285;  R.  v,  Sabunons,  1  T.  R.  252; 

195  ;  Whitehead  v.  The  Queen,  7  Q.  Whitehead  v. The  Queen,  7  Q.B.  582. 

B.  582 ;  R.  v.  Fletcher,  Rusa.  k  Ry.  (A)  14  k  15  Vic.  c.  93,  s.  85. 

58  ;  aee  Paley  Conv.  229.  (0  24  k  25  Vic.  c  96,  a.  106. 
(0  Biophy  9.  Ward,  4  Ir.  J.  N.S, 
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sum  shall  be  paid  to  the  party  or  public  body  aggrieyed,  except 
where  the  party  is  unknown,  and  in  that  case  such  sum  shall  be 
applied  in  the  same  manner  as  a  penalty,  [i.&  under  the  provi- 
sions of  14  &  15  Vic.  c.  90] ;  and  where  several  persons  join 
in  an  offence,  and  are  severally  punished,  each  in  the  amount 
of  the  injury  done,  no  farther  sum  shall  be  paid  to  the  party 
aggrieved,  than  such  value  or  amount,  but  the  rest  shall  be 
applied  as  other  penalties  are  directed  to  be  applied,  viz.  :  to  the 
crown  (J). 

Portion  of  fint  atoarchd  to  complainant']  If  any  portion  of 
the  fine  be  intended  to  be  awarded  to  the  complainant^  the 
amount  should  also  be  stated  in  the  column  of  the  order-book 
provided  for  that  purpose.  Under  the  14  &  15  Vic.  c  90, 
8.  13  (k),  and  the  Petty  Sessions  Act,  1851  (t),  in  every  case 
where  the  act  is  one  under  which  any  penal  sum  shall  be  ordered 
to  be  paid  as  a  penalty  for  an  olfence,  (and  no  sum  shall  be 
awarded  to  the  complainant  as  compensation  for  damage)  it  shall 
be  lawful  for  the  justices  to  award  any  sum  not  exceeding  one 
third  of  such  penal  sum  to  the  prosecutor  or  informer,  and  the 
remainder  of  such  sum  and  all  other  penal  sums  shall  be  awarded 
to  the  crown.  The  words  of  these  statutes  appear  to  be  so  im- 
perative, that  a  magistrate  has  no  power  to  award  a  penalty 
according  to  the  provisions  of  the  act  under  which  the  penalty 
is  incurred,  but  must  follow  those  provisions  which  preclude 
him  from  appropriating  more  than  one  third  to  the  prosecutor 
or  informer.  The  only  exceptions  are  those  under  the  Fishery 
Act,  11  &  12  Vic.  c.  92 ;  and  23  &  24  Vic.  c  139,  relating  to 
the  sale  of  gunpowder  and  fireworks.  Under  the  former  act  all 
penalties  incurred  under  that  statute  are  to  be  recovered  and 
applied  as  in  that  act  provided  (m);  and  under  the  latter  statute 
one  moiety  is  to  go  to  the  crown  and  the  other  moiety  to  the 
informer. 


0)  24  k  25  Vic.  c  96,  a.  106;  id. 
c.  97,  8.  64,  and  14  &  15  Vic,  c.  98, 

22. 

(it)  See  post.  appz. 

(/)  14  &  15  Vic.  c.  98,  8.  22.  cL  8. 

(m)  Vide,  21  t  22  Vie.  c.  100,  b. 
28 ;  so,  if  any  person  be  convicted 


under  the  Larceny  Act,  24  A  25  Vic. 
c.  96,  8.  24,  for  nBhing  in  a  aevenJ 
fishery,  the  penalty  should  be  i^»pEro- 
priated  aoccmling  to  the  direetionB  of 
the  11  k  12  Vic.  o.  92  ;  for  the  106 
8.  of  the  former  act  recogaiiM  this 
mode  of  appropriating  the  pnalty. 
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If  the  penaltj  be  tppropmted  in  the  conviction,  ^'to  be  paid 
aocQxding  to  law/'  such  an  award  of  the  penalty  is  good  in  law. 
It  is  the  form  used  in  the  schedule  to  the  English  statute  11  & 
12  Vic  0.  43  (fi).  If  the  conviction  awards  the  penalty  to  be 
distributed  as  ** the  act  directs"  or  "as  directed  by  the  statute,'' 
and  if  that  act  is  at  variance  with  the  provisions  of  the  Petty 
Sessions  Act  as  to  the  appropriation  of  penalties,  it  is  submitted 
that  the  penalty  would  not  be  properly  appropriated.  It  has 
been  held  that  such  a  mode  of  distributing  the  penalty  is  good 
where  the  statute  applies  the  penalty  with  such  certainty,  that 
the  judgment  can  be  unequivocally  carried  into  effect  by  refer- 
ence to  the  act  above  (o). 

CotU.I  Unless  a  statute  gives  power  to  justices  to  order  the 
payment  of  costs,  they  have  no  jurisdiction  to  award  them  to 
eiUier  party.  But  by  the  Petty  Sessions  Act^  1851,  a  general 
power  is  conferred  on  magistrates,  in  all  cases  except  revenue, 
excise^  post-office^  or  game  cases,  to  order  that  the  defendant 
shall  pay  to  the  complainant,  or  in  case  of  a  dismissal  that  the 
complainant  shall  pay  to  the  defendant^  a  sum  not  exceeding 
twenty  shillings,  for  costs,  the  same  to  be  recoverable  in  the 
same  manner  as  any  penal  or  other  sum  adjudged  by  the  justices 
to  be  paid  (p),  and  this  power  holds  good  under  every  sub- 
sequent statute,  unless  there  be  an  express  provision  to  the 
ccxntraiy.  The  sum  fixed  on  as  the  costs  must  be  ascertained 
by  the  justice  himself  and  not  delegated  to  another  (q). 
The  Petty  Sessions  Act  does  not  apply  to  either  the  Game  Laws 
or  Excise  Laws ;  so  under  either  of  those  proceedings  (r)  the 
justices  have  no  power  to  award  costs  to  either  party ;  for  on 
reference  to  the  different  statutes  relating  to  those  matters,  it 
wiU  be  seen  that  no  such  power  is  conferred,  except  in  the  case 
of  appeals  under  the  Game  Lawa 


^t 


(») 8e« R  «. Hyde,  21L.  J.  N.a  Lock».Selwood,id.786;R.».Clifcrke, 

_-.  C.  94 ;  R.  V,  JohnBon,  8  Q.  B.  5  id.  887.     As  to  coflte  in  action 

102.  against  Justioes,  see  12  Vio.  c.  16. 

(o)  R. V. Seala,  8  East.  578;  Paley  as.  5,  U. 
OB  Conv.  283,  4th  ed.  (r)  As  to  costs  in  Excise  Cases,  see 

» 14  &  15  Vic.  c.  93,  s.  22.  18  &  19  Vic  o.  90. 


y)  Selwood  V.  Mount,  1 Q.  B.  726,- 
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Potoer  of  the  craum  to  remit  penalties^  The  Loid  lientenant 
of  Ireland  may  remit  in  whole  op  in  part  any  sum  of  money 
which  may  be  imposed  as  a  penalty  or  forfeiture  on  a  convicted 
offender,  although  the  same  may  be  in  whole  or  in  part  payable 
to  some  party  other  than  the  crown ;  and  may  likewise  extend 
the  royal  mercy  to  any  person  who  may  be  imprisoned  for  non- 
payment of  any  sum  of  money  («). 

Discharge  of  offender  on  conviction,']  When  any  person  has 
been  convicted  for  a  first  ofiFence  against  the  provisions  of  the 
14  &  15  Vic.  c.  92,  or  the  24  &  25  Vic.  cc.  96  &  97,  he  may  be 
discharged  from  his  conviction  if  the  J.  P.  think  fit,  upon  his 
making  such  satisfaction  to  the  party  aggrieved  for  damages  and 
costs,  or  either  of  them,  as  shall  be  ascertained  by  the  justices. 

Signature  of  justice,']  The  fonn  of  the  order-book  concludes 
with  a  space  left  for  the  signature  of  the  justice,  who  is  to  attest 
the  order  or  conviction  by  his  signature.  If  the  order  has  been 
made  out  of  petty  sessions,  in  those  cases  where  a  justice  has 
jurisdiction  to  make  such  order,  after  the  clerk  has  entered  the 
same  in  the  order-book,  he  is  to  submit  the  book  for  signature 
to  the  justice  or  one  of  the  justices  who  have  made  the  order ; 
and  in  case  the  justice  does  not  sign  it,  the  clerk  is  to  make  a 
special  entry  to  that  effect  in  the  order-book,  opposite  to  such 
case,  and  shall  preserve  the  original  certificate  from  which  the 
entry  is  made,  as  a  record  of  the  proceedings  (t).  In  all  cases 
after  the  order  has  been  made  at  petty  sessions,  the  justices  or 
one  of  them  should  sign  the  order-book,  in  the  column  provided 
for  that  purpose,  opposite  each  case  (w).  For  the  signature  by 
the  adjudicating  justice  is  an  essential  part  of  his  order,  and  the 
order  cannot  be  considered  as  made  until  it  has  been  reduced 
into  writing,  and  signed  by  him  (v).  But  if  the  order,  after  it 
has  been  pronounced  and  entered,  should  be  discovered  to  be 
illegal,  the  magistrate  ought  not  to  vouch  it  by  his  signature ; 
and  the  Court  of  Q.  B.  has  refused  to  compel  him  by  mandamus 
so  to  do  {w), 

(«)  22  Vie.  o.  82,  B.  1,  ante,  p.  118;  (v)  B.  v.  FUntshiro  Jb.  8  D.  4  L. 

see  also  14  &  15  Vie.  o.  92,  a.  22.  587. 

(()  14  &  15  Vio.  o.  98,  8.  21.  (to)  R.  e.  Croagh,  5  Ir.  J.  100,  ante, 

(It)  lb.  p  18. 
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Canaruction  of  convictions,]    The  principles  adopted  by  the 
conrta  in  construiiig  convictioiis  have  been  the  subject  of  fre- 
quent discnssions  and  opposite  opinions,  but,  as  Mr.  Faley  (x) 
obeeiTes,  perhaps  the  safest  rule  is  that  laid  down  by  Lord 
EUenboionghy  "  that  the  court  can  intend  nothing  in  favour  of 
convictions,  and  will  intend  nothing  against  them"  (y).     But  it 
is  to  be  borne  in  mind  that  jurisdiction  must  always  appear  on 
the  face  of  proceedings  before  magistrates  (z).     Therefore  a  con- 
viction for  an  offence  committed  on  the  high  seas,  where,  primd 
facie,  magistrates  have  no  jurisdiction,  must  shew  the  special 
facts  which  give  it  (a).     In  a  modem  case  it  was  held  that  the 
magistrates,  at  the  first  place  on  land  to  which  the  party  was 
carried,  had  jurisdiction  to  try  the  offence,  although  the  boat 
had  been  seized  in  a  part  of  a  river  where  other  justices  had 
jurisdiction  (5).     It  is  submitted,  therefore,  that  where,  under 
the  provisions  of  the  Petty  Sessions  Act,  a  portion  of  one 
county  is  added  to  the  petty  sessions  district  held  in  another 
county,  any  conviction  for  an  offence  committed  in  the  first 
county  should  shew  how  the  justices  come  to   deal  with  the 
offence  in  the  other.     This  course  is  advised  for  safety,  there 
having  been  no  decision  of  a  superior  court  upon  the  point.     If 
the  conviction  contains  all  that  is  necessary,  it  will  not  be  in- 
validated by  stating  what  is  unnecessary  (c).    The  defendant's 
confession  does  not  supply  any  defect  in  the  description  of  the 


(x)  Paky  on  Conv.  148. 

(y)  R.  e.  Huell,  18  East,  141;  see 
Peacock  v.  Bell,  10  Q.  B.  411;  as  to 
ooDStromg  convictions  strictly,  R.  v. 
Wbistler,  Holt,  215 ;  R.  v.  Chandler, 
2  Salk.  878  ;  R.  v.  Peckliam,  Comb. 
489 ;  Looker  v,  Halcomb,  4  Binff . 
188 ;  Fletcher  v.  Cfalthrop,  6  Q.  B. 
880, 891;  R.  v.  Gkndon.  4  Burr.  2281; 
B.V.  Daman,  2B.&Ald.878;  R.«. 
Jukes,  8  T.  R.  544  ;  R.  v.  litUe,  1 
Burr.  618 ;  R.  v.  Green,  Cald.  891; 
R  V.  Pain,  7  D.  &  R.  878 ;  see  con- 
tra,  2  T.  R.  18  ;  1  Str.  46,  2  Ld. 
Baym.  1875 ;  2  Stra.  1240. 

(z)  B.  V.  Fuller,  2  D.  &  L.  98 ; 
HolUngworthv.  Palmer,  4  Ezch.  267; 
B.  wTTotneis,  11  Q.  B.  80 ;  R.  v. 


Manchester  and  Leeds  Railway  Co. 
8  A.  &  E.  418  ;  R.  o.  St.  George, 
24  L.  J.  M.  C.  49. 

(a)  jRe  Peerless.  1  Q.  B.  143, 154  ; 
Paley  Conv.  26.  Kite  and  Lane's 
Case,  1  B.  &  C.  101. 

(6)  JRe  Nunn,  8  B.  &  C.  644. 

(c)  R.  V.  Jefferies,  4  T.  R.  768  ; 
see  R  V.  Priest,  6  id.  589  ;  Charter 
V.  Greame,  13  Q.  B.  227 ;  Stamp  v. 
Sweetland,  8  Q.  B.  23  ;  Atty.-Genl. 
V.  Le  Revert,  6  M.  &  W.  405.  Sur- 
plusage does  not  vitiate  the  rest  which 
18  sound ;  R.  v.  Hall,  1  T.  R.  820  ; 
R.  V,  Drake,  2  Sh.  489  ;  or  an  impos- 
sible date,  if  the  conviction  be  com- 
plete without  it,  R.  9.  Picton,  2  East, 
196.    Paley  on  Conv.  186. 

8 
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offence,  for,  if  the  facts  alleged  do  not  constitute  a  legal  charge, 
his  acknowledgment  of  those  facts  cannot  make  him  subject  to 
punishment  (d). 


CHAPTER  XVII. 

PROCEEDINGS  SUBSEQUENT  TO  THE  CONVICTION. 

Conviction  need  not  be  returned  to  Q,  Si]  It  is  no  longer  neces- 
sary to  return  to  the  quarter  sessions  copies  of  summary  convic- 
tions made  and  entered  at  petty  sessions ;  but  if  either  party  shall 
require  it,  a  certificate  (a)  of  any  order  so  made  (signed  by  the 
justice  who  shall  have  made  the  same,  or  by  any  other  justice  of 
the  same  petty  sessions)  shall  be  delivered  to  him  at  any 
time  (6);  and  such  certificate  shall  operate  to  all  intents  as  a 
good  form  of  conviction  or  order,  as  the  case  may  be^  for  any 
purpose  for  which  any  form  of  conviction  or  order  may  now  by 
law  be  required  (c). 

Certificate  of  dismissal.']  If  upon  the  hearing  of  any  case  of 
assault  or  battery,  upon  the  merits,  under  the  24  &  25  Vic.  c. 
100,  the  justices  shall  deem  the  offence  not  to  be  proved,  or 
shall  find  the  assault  or  battery  to  have  been  justified,  or  so 
trifling  as  not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  are  authorized  by  the  44th  sec  of 
that  statute  forthwith  to  make  out  a  certificate  of  dismissal. 


{d)  See  Fletcher  o.  Calthrop,  6  Q. 
B.  889  ;  re  Turner,  id.  80  ;  Tarry  v, 
Newman,  15  M.  k  W.  645. 

(a)  For  form  see  Sch.  la.  14  k  15 
Vic.  98  ;  for  stamp  duties,  see  21  & 
22  Vic.  c.  100,  sch.  C.  For  form  of 
certificate  in  cases  of  disputed  debts, 
see  22  Vic.  c.  14,  sch.  A.  Justices 
are  bound  to  grant  such  a  certificate, 
when  it  comes  within  the  prorisionB 
of  the  act ;  and  the  granting  of  such 
a  cc^rtificate  is  a  ministerial  and  not 
a  judicial  act.    Hancock  v.  Somes, 


28,  L.  J.  M.  C.  196. 

(6)  See  B.  9.  Midlam,  8  Burr. 
1720. 

(e)  Ck>nyiction8  are  required  by  the 
24  &  25  Vic.  c.  96  (Laroeny  Act), 
to  be  returned  to  Q.  S.;  see  s.  112, 
but  as  the  prorisions  of  the  Petty  Ses- 
sions Act  are  incorporated  into  the 
Larceny  Act,  this  clause  need  not 
be  followed  in  Ireland ;  see  note  to 
this  section  to  this  effect  by  Mr. 
Graves,  Q.C.  who  was  entnuted  with 
the  preparation  of  the  act. 
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which  is  made  to  operate  as  a  release  from  all  further  pioceed- 
ings,  civil  or  criminal,  in  respect  of  the  same  offence  (d). 

In  larceny  ccues,]  Kthe  proceedings  should  have  been  had 
under  the  18  &  19  Vic.  c.  126,  which  gives  justices  at  petty 
sessions  power  to  adjudicate  in  certain  cases  of  larceny,  if  the 
charge  be  dismissed,  a  certificate  of  such  dismissal  is  to  be 
delivered  to  the  party  charged  (^),  and  the  justices  are  to  transmit 
the  proceedings  (whether  a  conviction  ensue  or  not)  to  the  next 
quarter  sessions,  there  to  be  kept  among  the  records  of  the 
court ;  and  every  person  who  obtains  a  certificate  of  dismissal,  or 
is  convicted  under  the  act>  is  released  from  all  further  or  other 
criminal  proceedings  for  the  same  cause. 

If  there  should  be  any  mistake  or  error  in  the  certificate,  the 
Court  of  Queen's  Bench  will  not  allow  the  defendant  to  avail 
himself  of  the  variance  as  any  ground  of  objection,  because 
these  errors  may  and  ought  to  be  corrected  in  the  convictions 
formally  returned  (/);  but  the  corrected  statement  must  be 
conformable  to  the  facts  as  they  really  took  place  (g). 

It  is  to  be  observed  that  an  order  of  justices  cannot,  like  a 
conviction,  be  returned  to  sessions  in  an  amended  form  (h). 

It  should  be  remarked  that  the  Irish  statutes  have  conferred 
no  power  to  amend  an  order  or  judgment  on  the  court  of  quarter 
sessions.  Upon  appeal,  the  court  may  confirm,  vary,  or  reverse 
the  judgment,  but  cannot  amend  it  (t). 


(<Q  Hie  wotdforthwUh  in  this  seo- 
tion  meaoB  upon  the  application  of 
the  party  entitled  to  the  conviction ; 
Coatar  v.  Hetherinffton,  5  Jur.  N.  8. 
985.  Therefore  when  a  J.  P.  on  tbo 
17th  ol  Februaiy  dismiBsed  a  case  for 
awault,  on  the  ground  that  the  caae 
waa  not  proved,  and  application  for 
a  certificate  was  made  on  the  22nd, 
bat  on  account  of  the  absence  of  the 
magistrate  was  not  obtained  until  the 
S4th,  held,  that  the  certificate  was  a 
good  defence  to  an  action  for  the  as- 
sault. 

(e)  Sec.  1. 

(/)  See  B.  V.  Allen,  15  East,  333; 
12  East,  67;  R.  v.  Barker,  1  East, 
186;  Lindsay  v.  Leigh,  11  Q.  B.  455; 
Gray  v.  CocJkion,  16  East,  18;  Sel- 


wood  V.  Mount,  9  C.  &  P.  75 ;  Bas- 
ten  V.  Carew,  5  D.  &  R.  558 ;  3  B.  & 
C.  649  ;  R.  v.  Justices  of  Hunting- 
don, 5  D.  &  R.  588. 

(g)  15  East,  346  ;  R.  v.  Simpson, 
10  Mod.  382.  See  further  on  this 
subject,  Chaney  v.  Payne,  1  Q.  B. 
712  ;  R.  V.  Chaney,  6  Dowl.  281 ; 
Charter  v.  Greame,  13  Q.  B.  216 ; 
Paley  on  Conv.  249. 

(A)  Paley  Conv.  250  ;  R.  v.  Jus- 
tices of  Cheshire,  5  B.  &  Ad.  439  ; 
Wilkins  V.  Wright,  2  C.  &  Mee.  191; 
R.  V.  Js.  of  Radnorshire,  9  Dowl.  90. 

(t)  See  14  &  15  Vic  c.  93.  s.  89, 
where  it  is  stated  that  no  objection 
is  to  be  allowed,  on  i^peal,  for  any 
alleged  defect  in  substance  or  in  form 
to  any  conviction  or  order. 

8» 
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If  the  magistrate,  after  receiving  due  notice  of  appeal,  neglects 
or  refuses  to  grant  a  certificate  of  the  conviction,  whereby  the 
party  is  prevented  from  prosecuting  his  appeal,  he  would  be 
liable  in  an  action  for  the  special  damage  (j). 


CHAPTER   XVIII. 

OF  DISTRESS. 


It  is  now  proposed  to  consider  how  a  conviction  is  to  be  enforced 
by  a  distress,  the  power  and  duties  of  magistrates  to  commit 
having  been  discussed  in  a  previous  chapter  (a). 

The  power  gi\^en  hy  statute.]  The  power  to  enforce  a  convic- 
tion by  distress  of  the  offender's  goods  is  a  compulsory  power 
derived  from  statute,  and  is  not  any  necessary  consequence  of  a 
conviction  (b).  It  is  provided  by  the  Petty  Sessions  (Ireland) 
Act,  1851  (c),  that  in  every  case  where  the  justices  shall  award 
any  penal  or  other  sum  to  be  paid,  they  may  order  that>  in 
default  of  the  said  sum  being  paid  at  the  time  and  in  the  manner 
directexi  by  their  order,  the  goods  of  the  person  against  whom 
the  order  shall  be  made  shall  be  distrained  for  such  sum,  or  for 
so  much  of  such  sum  as  shall  remain  unpaid  at  the  time  fixed, 
and  also  for  the  costs  of  such  distress.  This  provision,  however, 
does  not  apply  to  any  proceedings  under  the  revenue  of  excise 
or  custom  acts,  or  under  the  game  laws  (d), 

Wh£n  toarrant  to  he  issued  in  offence  cases.]  The  justices,  in 
all  cases  of  summary  jurisdiction,  when  they  shall  make  an 
order  on  the  conviction  of  any  person  for  an  offence,  shall  issue 
the  proper  warrant  for  its  execution  forthwith,  upon  the  non- 
payment of  any  penal  sum,  or  the  non-performance  of  any 
condition,  at  the  time  and  in  the  manner  fixed  by  the  order  for 
that  purpose ;  or,  at  furthest,  upon  the  next  court  day  after  the 

U)  See  Proaer  v.  Hyde,  1  T.  R,         (6)  Paley  Conv.  254  ;  4th  ad. 

414.  (e)  14  k  16  Vic.  c.  98.  s.  22. 

(a)  Ante,  p.  103,  et  seq.         *  (d)  14  &  16  Vic.  c.  98,  b.  42. 
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expiration  of  the  time  so  fixed  for  the  payment  or  performance 
of  the  condition,  as  the  case  may  be,  unless  the  penal  sum  shall 
have  been  remitted  by  the  crown  or  other  competent  authority 
in  the  interval  (e).  It  is  also  provided  that  where,  in  offence 
cases,  the  order  shall  have  only  directed  imprisonment^  and  it 
shall  be  found  impossible  to  execute  a  warrant  of  committal,  it 
shall  be  lav^ul  for  the  magistrates  at  petty  sessions  to  order  a 
warrant  to  issue,  to  levy  by  distress  of  the  goods  of  such  person, 
such  penal  sum  as  might  have  been  awarded  by  the  original 
Older  (/) ;  but  no  time  is  fixed  by  the  statute  or  by  any  autho- 
rity, within  which  the  justices  may  issue  a  distress  warrant  on  a 
conviction,  where  it  has  been  found  impossible  to  execute  the 
warrant  of  committal ;  therefore,  no  positive  directions  on  this 
subject  can  be  safely  given  until  the  matter  has  received  a 
judicial  decision  or  a  legislative  declaration. 

In  civil  cases.]  Whenever  an  order  shall  be  made  in  any  case 
of  a  civil  nature,  and  the  same  shall  not  be  obeyed,  the  justice 
shall  issue  the  proper  warrant  for  its  execution  at  any  time  after 
the  time  fixed  for  compliance  with  its  directions,  where  required 
80  to  do,  by  the  person  in  whose  favour  such  order  shall  have 
ben  made,  or  by  some  person  on  his  behalf  (g). 

No  distress  on  appeal!]  However,  it  is  provided  by  the  Petty 
Sessions  Act  (h\  that  in  every  case  where  the  party  being 
entitled  to  appeal  against  any  such  order  shall  have  duly  given 
notice  of  appeal  (i),  and  entered  into  a  proper  recognizance  to 
prosecute  the  appeal,  it  shall  not  be  lawful  for  any  justice  to 
issue  any  warrant  to  execute  the  said  order  until  such  appeal 
shall  have  been  decided,  or  until  the  appellant  shall  have  failed 
to  perform  the  condition  of  such  recognizance,  as  the  case  may 
be ;  unless  where  any  act  shall  expressly  authorize  or  direct  the 
levy  of  any  sum  to  be  made,  notwithstanding  the  appeal 

After  appeal,]  After  the  appeal  has  been  decided  (j\  if  the 
ori^^mal  order  has  been  confirmed,  the  justice  who  made  the 
original  order,  or  any  J.  P.  of  the  same  petty  sessions,  shall  issue 

(e)  14  h  15  Vio.  o.  98,  b.  28.  (J)  Id. 

if)  Id.  B.  22.  cL  4  ;  in  such  case  (A)  14  4 15  Vic  o.  93,  b.  28. 

ihey  are  to  make  a  note  of  the  pro-  (t)  See  id.  b,  24. 

oeeding  in  the  orderbook.  0)  See  id,  b.  24,  d.  7. 
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the  proper  warrant  for  the  execution  of  the  same,  as  if  no  appeal 
had  been  brought  (k).  If  the  court  of  appeal  has  varied  the 
original  order,  the  warrant  is  to  be  forthwith  issued  for  the 
execution  of  the  order  made  by  the  court  of  quarter  sessions  (/). 
But  if  the  warrant  has  been  issued  before,  and  suspended  by 
the  appeal,  it  is  better,  after  the  decision  of  the  appeal,  to  apply 
to  the  magistrate  in  order  that  a  legal  warrant  may  be  issued,  in 
conformity  with  the  amended  order  made  upon  appeal 

Levying  costs!]  As  before  mentioned  (w),  in  every  case  where 
magistrates  award  any  penal  or  other  sum  to  be  paid,  they  may 
order  the  goods  of  the  person  to  be  distrained  for  such  sum,  and 
also  for  the  costs  of  the  distress  (n).  If  no  costs  are  adjudged 
by  the  conviction,  the  issuing  a  warrant  to  distrain  for  costs 
would  be  such  an  excess  of  jurisdiction  as  would  render  the 
magistrate  liable  to  an  action  for  exceeding  his  jurisdiction  (o). 
Magistrates  may  enforce  payment  of  costs  awarded  upon  appeal, 
in  like  manner  as  any  costs  awarded  by  the  original  order  (p). 

A  demand  not  necessary,]  From  the  wording  of  the  statute 
referred  to,  it  will  be  seen  that  no  demand  is  necessaty  before 
the  issuing  of  the  warrant  to  distrain  (g) ;  but  it  will  often  occur 
that  where  a  line  is  imposed,  which  in  default  of  payment  is  to 
be  levied  by  distress,  and  the  defendant  is  a  respectable  person, 
its  immediate  payment  (particulariy  if  large)  is  not  forthwith 
required.  In  such  a  case,  if  it  be  not  paid  within  the  time 
fixed,  the  fairei*  course  is  to  apply  to  the  justice  for  a  summons, 
calling  upon  the  defendant  to  shew  cause  why  a  distress  war- 
rant should  not  issue  to  enforce  payment  of  the  amount  ordered, 
which  should  be  done  before  the  next  court  day  after  the  time 
fixed  for  the  payment  (r). 

Form  of  loarrant,]    The  form  of  the  warrant  to  distrain  is 


(h)  See  Wootton  v.  Harvey,  6  East, 
75 ;  KendaU  v.  WiUdnBon,  4  £1.  & 
Bl.  680. 

(l)  14  &  15  Vic.  c.  98,  B.  24,  cL  7. 

(m)  Ante,  p.  163. 

(»)  14  &  15  Vic  c.  93, 8.  22,  d.  2. 

(o)  Leary  v.  Patrick,  15  Q.  B.  266, 
where  the  justice  detained  the  de- 
fendant until  the  warrant  of  distress 


was  executed,  it  was  hold  that  he 
was  liable  to  an  action  for  &lae  im- 
prisonment. 

(p)  14  k  16  Vic.  a  98,  s.  24. 

(9)  See  also  Barnes  v.  White,  1  C. 
B.  192,  205,  210  ;  Arnold  v.  Dims- 
dale,  2  El.  &  BL  580  ;  Ely  v.  Moule, 
5  Exch.  918. 

(r)  14  &  15  Vic.  0.  93,  s.  28. 
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giren  in  the  Petty  Sessions  (Ireland)  Act,  1851  («),  and  should 
he  followed  in  all  cases  within  the  act  (t).  This  warrant  recites 
the  complaint,  the  order  of  the  justice,  the  non-payment  of  the 
penalty  and  costs,  as  the  case  may  be,  and  commands  the  officer 
to  whom  it  is  directed  to  leyy  the  amount  directed.  A  warrant 
of  distress,  founded  upon  and  reciting  a  defective  order  or  con- 
viction, is  had  (u).  It  shoidd  be  warranted  by  the  conviction  (v)^ 
and  all  those  facts  must  appear  upon  the  face  of  it  which  are 
necessary  to  give  jurisdiction  to  the  justices  over  the  subject 
mattiei  (10).  It  was  held  to  be  no  objection  to  a  warrant  of  dis- 
tresfl^  that,  after  setting  out  the  conviction,  it  ordered  the  money 
levied  to  be  paid  to  the  justices,  in  order  that  they  might  dispose 
of  the  same  as  directed  by  the  conviction  (x). 

By  un&om  isguecL]  This  warrant  may  be  issued  by  the  justice 
or  justices  who  made  the  conviction,  or  by  any  justice  of  the 
same  county  or  place  (y),  and  it  must  be  signed  by  the  justice 
iflsmng  it  (0). 

To  whom  directed.]  All  warrants  of  distress  in  proceedings 
punishable  upon  summary  conviction  which  shall  be  issued  in 
any  petty  sessions  district^  shall  be  addressed  to  the  sub-inspec- 
tor or  head-constable  of  constabulary  who  shall  act  for  the  place 
where  the  petty  sessions  for  such  district  shall  be  held ;  and  all 
warrants  of  distress  in  other  cases  shall  be  addressed  either  to 
the  sab-inspector  or  head-constable  of  constabulary  in  manner 
aforesaid,  or  to  such  other  person  or  persons  (not  being  the  com- 
plainant or  a  party  interested),  as  the  justices  issuing  the  same 
ahall  see  fit  (a). 


(i)  See  sdiedule,  form  E. 

(0  See  re  Geewood,  2  EL  &  Bl. 
952  ;  re  Bailey,  8  id.  607  ;  re  Hyde, 
2  EL  &  Bl.  952  ;  re  Allison,  10  Ex. 
661. 

(it)  Day  9.  Ejng,  5  A.  &  E.  859. 

(«)  B.  V.  Wyatt,  2  Lord  Baym. 
1189 ;  Roffen  v.  Jones,  8  B.  &  C. 
409  ;  Dam^  v.  Fhilips,  5  Tyr.  298. 

(»)  Paley  Conv.  267  ;  Day  r. 
Kinff,  6  A.  &  E.  869 ;  Johnson  v. 
Beid,  6  M.  &  W.  124  ;  re  Peerless, 
1  Q.  K  148 ;  see  Harris  v.  Stuart, 
7  C.  &  P.  779. 


(«)  Wray  v.  Toke,  12  Q.  B,  492. 

iy)  14  k  16  Vic  c.  98,  m.  22,  28, 
24. 

(e)  Id.  8.  86.  The  Christian  names 
of  justices  signing  proceedings  under 
this  act  need  not  be  gi^en  at  full 
length,  R.  v.  Worthenbury,  7  Q.  B. 
656. 

(a)  14  k  16  Vic.  o.  93,  s.  26  ;  see 
14  &  16  Vic.  a  90,  s.  4.  It  has  been 
held  b7  Napier,  Attomey-Gleneral, 
and  Whiteside,  SolidtorCreneral,  on 
consultation,  that,  notwithstanding 
the  above  proyisions,  the  warrant  on 
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By  whom  executed,]  If  the  person  against  whom  the  warrant 
has  been  issued  has  goods  in  any  place  for  which  the  sub-in- 
spector or  constable  shall  act,  and  to  whom  the  warrant  is 
addressed,  it  shall  be  lawful  for  such  constable  to  execute  the 
same  (6).  K  the  warrant  has  been  directed  to  more  than  one 
person,  in  several,  or  disjunctive  terms,  it  may  be  executed  by 
any  one ;  but  if  to  two  or  more  jointly,  it  seems  that  they  must 
all  execute  it  (c).  When  the  party  named  in  the  warrant  em- 
ploys others  to  assist  him,  he  should  be  so  near  as  to  be  acting 
in  the  execution  of  the  warrant  at  the  time  of  its  execution  (d). 
It  is  provided  by  the  Fines  and  Penalties  Act  (tf),  that  no  warrant 
or  process  shall  be  issued  to  any  sheriff  to  levy  the  amount  of 
any  forfeited  recognizance,  or  of  any  other  fine  or  penalty  what- 
soever, but  only  to  the  constabulary  or  Dublin  metropolitan 
police,  as  the  case  may  be. 

Haw  executed.]  It  is  laid  down  by  Mr.  Serjeant  Hawkins  (A 
that,  upon  the  warrant  of  a  justice  for  the  levying  of  a  for- 
feiture, where  the  whole  or  any  part  belongs  to  the  Queen,  the 
officer  is  justified  in  breaking  open  outer  doors  for  the  execution 
of  the  warrant ;  but  there  seems  to  be  no  such  power  by  law  in 
other  cases  where  no  part  of  the  penalty  is  vested  in  the  crown  (g). 
If  the  offender  be  &feme  covert,  and  the  act  of  parliament  autho- 
rize the  recovery  of  the  penalty  by  distress  and  sale  of  the 
offender's  goods,  the  goods  of  the  husband  are  not  liable  to  be 


an  order  made  for  poor-rate  on  the 
complaint  of  the  collector,  ought  to 
be  given  for  execution  to  the  col- 
lector. The  same  may  be  predicated 
of  grand  jury  cess,  as  it  would  ap- 
pear. The  Finee  and  Penalties^  Act, 
14  &  15  Vic.  c.  90,  8.  4,  directs  that 
all  warrants  issued  from  any  court  in 
Ireland,  not  being  the  superior  courts, 
and  not  being  within  the  police  dis- 
trict of  I>ul£n  metropolis,  shall  be 
addressed  to  the  sub-inspector  of 
constabulary,  who  shall  act  for  the 
place  in  which  such  court  shall  be 
situate. 

(6)  14  &  15  Vic.  c.  98,  s.  26,  cL  1. 
For  certifying  or  badcing  this  war- 


rant for  execution  to  some  other 
district  or  coimty,  see  id.  ss.  27,  28. 

(c)  White's  case,  Pahn.  52  ;  1 
East.  P.  C.  320,  YeL  26  ;  Boyd  r. 
Durand,  2  Taunt.  161. 

(cO  Paley  Conv.  259. 

(e)  14  k  15  Vic.  c.  90,  s.  8. 

(/)B.  2,al4,  8.5;  citeB2  Jones, 
283,  284  ;  Ryan  v,  Shilcock,  7  Ex. 
72. 

(g)  See  Paley  Conv.  260 ;  1  Smith, 
L.  C.  notes  to  Semayne*B  case  ;  Foos 
V,  Racine,  4  M.  &  W.  419 ;  Lace- 
nock  V.  Brown,  2  B.  &  Aid.  592 ; 
Theobald  v.  Crichimore,  1  K  &  A. 
227  ;  Parton  v.  Williams,  2  id.  880. 
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distrained  for  the  penalty  (h).  The  constable  distraining  has  no 
right  to  impound  the  goods  on  the  premises,  and  ought  not  to 
remain  longer  than  a  reasonable  period  for  the  purpose  of 
removing  them  (») ;  and  he  should  not  distrain  more  goods  than 
are  sufficient  to  satisfy  the  requisites  of  the  warrant.  If  a  dis- 
tress has  been  made  of  the  ofifender's  goods,  and  the  amount 
realized  upon  sale  is  not  sufficient  to  satisfy  the  penalty,  it  would 
eeem  that  no  second  distress  should  be  made  (j). 

Payment,  dse,  ofperuUty.]  If  the  party  against  whom  a  war- 
rant of  distress  issues,  pay  or  tender  to  the  constable  or  person 
having  the  execution  of  it,  the  sum  mentioned  in  the  warrant, 
together  with  the  expenses  of  the  distress  up  to  the  time  of 
such  payment  or  tender,  or  shall  produce  the  receipt  of  the 
officer  of  the  court  for  the  same,  the  constable  or  other  person 
should  cease  to  execute  the  warrant  (k).  If  the  party  be 
imprisoned,  he  may  pay  to  the  keeper  of  the  prison  the  amount 
of  the  penalty  and  costs,  and  he  is  then  forthwith  to  ha  dis- 
charged, if  he  be  in  custody  for  no  other  matter  (l). 

DiUresB  to  be  aold,  d^c]  In  every  case  where  a  distress  shall 
be  made,  the  person  charged  with  the  execution  of  the  warrant 
shall  sell  the  distress  within  the  period  specially  fixed  by  the 
warrant ;  or  if  no  period  shall  be  fixed,  then  within  three  days 
from  the  making  of  the  distress,  unless  the  sum  for  which  the 
warrant  was  issued  and  also  the  reasonable  charges  of  taking 
and  keeping  the  distress  shall  be  sooner  paid ;  and  in  every  case 
the  person  selling  the  distress  shall  render  to  the  owner  the 
surplus,  if  any  (m).  The  officer  who  sells  ought  to  sell  for  ready 
money,  for  if  he  sells  upon  credit  he  is  immediately  responsible 
for  the  same  (n). 


(A)  11  Co.  61  &. ;  see  alBp  R.  v. 
Johiumn,  5  Q.  B.  885  ;  Paley  Conv. 
260 ;  fee  ante,  p.  123,  in  case  of  an 
infant. 

(t)  Peppercorn  v.  Hdman,  9  M. 
4  W.  618. 

O*)  1%e  nme  may  be  suggested  of 
m  aearcfa  warrant ;  if  the  warrant  has 
been  ezecnted  and  no  goods  found,  a 
second  aearcfa  should  not  be  nuwle 
under  the  old  warrant,  but  a  new 
oneshookl  be  obtained  on  fresh  infor- 


mation laid,  to  give  the  J.  P.  juris- 
diction to  issue  it 

{k)  14  k  15  Vic.  c.  93,  s.  32,  cl.  8. 

(0  14  &  15  Vie.  c.  93,  ss.  22  &  32. 
If  there  is  no  distress,  or  it  be  im- 
possible to  execute  a  distress  war- 
rant, the  J.  P.  at  petty  sessions  may 
order  a  warrant  of  committal  to  is- 
sue ;  see  id.  s.  22,  cl.  4. 

(m)  Id.  s.  32,  ol.  2. 

(n)  Morley  v.  Stacker,  6  Mod.  83. 
**  To  be  levied  by  distress,''  means 
8*» 
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Impounding  distreiKB.']  The  decision  and  regolation  of  certain 
matters  relating  to  the  impounding  of  animals  distrained  are 
subject  to  the  provisions  of  14  &  15  Vic.  c.  92,  s.  19.  The 
magistrates  of  each  petty  sessions  district  are  empowered  by  that 
act  to  establish  pounds  in  their  district,  and  to  appoint  pound- 
keepers,  who  are  to  receive  from  the  person  by  whom  the  animal 
is  impounded  the  fees  fixed  by  the  act.  The  rate  of  sustenance 
the  pound-keeper  is  to  receive  from  the  person  impounding  is 
also  to  be  fixed  by  the  justices  at  petty  sessions.  By  the  12 
&  13  Yic.  c.  92,  s.  5,  persons  impounding  animals  are  obliged 
to  provide  them  with  a  sufficient  quantity  of  wholesome  food 
and  water,  under  a  penalty  of  twenty  shillings;  and  by  section  6, 
any  other  person  may,  when  the  animal  shall  have  been  twelve 
hours  without  food,  enter  the  pound  and  supply  it,  without 
being  liable  to  an  action  for  so  doing,  and  shall  be  entitled  to 
recover  from  the  owner  the  reasonable  price  of  such  food,  before 
removal  of  the  cattle  from  the  pound.  But  the  statute  14  &  15 
Yic.  c.  92,  imposes  it  as  a  duty  upon  the  pound-keeper  also  to 
supply  the  animals  with  necessary  food  and  water.  And  now, 
any  person  who  has  impounded  or  confined  any  animal,  and 
provided  food  and  water,  as  in  12  &  13  Vie.  c.  92,  enacted,  may 
recover  from  the  owner  of  the  animal  a  sum  not  exceeding 
double  the  value  of  the  food  and  water ;  or,  instead  of  proceed- 
ing for  the  recovery  of  the  value  of  the  food,  after  seven  clear 
days  from  the  time  of  impoimding,  he  may  sell  the  animal 
openly  at  any  public  market,  after  giving  three  days  public 
notice  thereof,  for  the  most  money  he  can  get,  and  apply  the 
produce  in  discharge  of  the  value  of  the  food  and  water  so 
supplied,  and  the  expenses  of  the  sale,  and  render  the  surplus, 
if  any,  to  the  owner  of  the  animal  (o). 

Where  animals  to  be  impounded,]  Where  animals  have  been 
taken  imder  a  distress  warrant,  or  otherwise  (except  in  cases  of 
distress  for  rent),  they  are  not  to  be  impounded  in  any  other 
place  than  in  the  nearest  licensed  pound  of  the  county  (p), 

distress  and  sale,  id. ;  Paley  Conv.  Irish,  which  enacts  that  where  oaiile 

2C4  ;  K.  V.  Speed,  1  Salk.  879.  have  been  taken  as  a  distress,  they 

(o)  17  &  18  Vic.  'c.  60,  s.  1.  should  be  impounded  in  the  pound 

00  See  also  6  Geo.  IV.  c.  43,  s.  8,  next  and  nearest  to  the  land. 
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imleai  where  an  aasault  shall  be  threatened  or  made  upon  the 
person  impounding,  or  where  any  rescue  shall  be  attempted,  and 
the  impounding  in  any  other  place  shall  be  necessary  for  the 
detention  of  the  animal  or  the  safety  of  such  person  (q).  The 
person  by  whom  the  animal  is  impounded  is  at  the  time  to  give 
notice  to  the  pound-keeper  and  the  owner  of  the  animal,  specify- 
ing the  parish  and  townland  in  which  the  animal  has  been 
seiiedy  and  the  reason  for  impounding  the  animal,  and  the  pound 
in  which  it  has  been  lodged  (r). 

ffow  sums  to  be  acccunUd  /or.]  Whenever  any  warrant  to 
levy  any  penal  or  other  sum  by  distress  shall  be  addressed  to  the 
conatabnlaiy,  the  sums  levied  under  it  shall  be  accounted  for 
under  the  provisions  of  the  Fines  Act  (Ireland),  1851  (b)  ;  but, 
whenever  any  such  warrant  shall  be  addressed  to  any  other  per- 
son than  the  constabulary,  such  person  shall  pay  over  the  sum 
levied  under  it  to  the  person  who  shall  appear  to  be  entitled  to 
the  same,  or  in  such  other  manner  and  subject  to  such  account 
of  the  same  as  the  justices  shall  direct  {i). 

Diiire$8  may  be  9old  by  auction  withotU  licence,]  In  every  case 
where  any  sub-inspector  or  member  of  the  metropolitan  police 
force  shall  be  empowered  to  distrain  any  goods  under  a  warrant 
of  distress,  he  is  authorized  to  sell  or  cause  the  same  to  be  sold 
by  auction  by  any  head  constable  of  the  constabulary  force,  or 
by  any  member  of  the  metropoKtan  police  force,  as  the  case  may 
be^  without  procuring  any  licence  to  act  as  an  auctioneer ;  and 
may  deduct  out  of  the  amount  of  such  sale  all  reasonable  costs 
and  charges  actually  incurred  in  effecting  the  same  (u). 

JUtum  ofwarranL]  The  form  of  the  warrant  provides  for  the 
time  of  its  return  (v)  ;  and  whenever  the  person  to  whom  the 
warrant  shall  be  addressed,  transmitted,  or  endorsed  for  execu- 
tion, shall  be  unable  to  find  the  goods  of  the  person  against 

(q)  14  &  15  Vic  92,  a.  19,  cl.  6.  action  at  the  suit  of  the  owner,  Wil- 

(r)  Id.  cL  7.     For  punishment  for  der  v.  Speer,  8  A.  &  E.  547. 

rescuing  distresfles,  or  otherwise  of-  («)  Vide  appendix  for  statute  14  & 

fending  therein,  see  id.     If  the  ani-  15  Vic.  a  90. 

noals  should  be  injured  by  reason  of  (^)  14  &  15  Vic.  c.  93,  s.  32,  cl    1. 

the  insufficiency  or  unwholesomeness  (u)  Id.  cl.  4. 

of  the  pound,  it  would  seem  that  the  (v)  See  form  £,  schedule  to  14  & 

pound-keeper  would  be  liable  to  an  15  Vic.  c.  i^3. 
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whom  the  warrant  shall  have  been  issued,  he  shall  return  the 
warrant  to  the  justices  by  whom  the  same  shall  have  been  issued, 
within  the  time  fixed  by  the  warranty  or  within  a  reasonable 
time,  when  no  such  time  has  been  so  fixed ;  together  with  a  cer- 
tificate (t^),  stating  the  reasons  why  the  same  has  not  been  exe- 
cuted ;  and  the  J.  P.  may  issue  the  same  warrant  again,  or  any 
other  from  time  to  time  (x).  If  any  sub-inspector,  head,  or  other 
constable,  or  other  person  shall  wilfully  n^lect  to  return  any 
unexecuted  warrant  at  the  time  required  by  the  justices,  or  shall 
commit  any  wilful  default  in  respect  to  the  execution  of  the 
same,  he  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  (y). 

Distress  repletnsable,]  As  to  the  right  of  replevying  goods 
taken  for  a  penalty,  it  would  be  foreign  to  the  scope  of  this  work 
to  enter  into  a  treatise  on  the  subject  Suffice  it  to  say  that  the 
result  of  the  modem  authorities  seems  to  be  that  they  are 
replevisable  (z). 

Priority  of  toarrant.]  A  warrant  to  distrain,  issued  by  magis- 
trates, but  not  executed  by  the  parties  to  whom  the  warrant  is 
directed,  does  not  take  priority  over  a^  fa,  issued  subsequently, 
and  executed  before  any  seizure  under  the  warrant  to  distrain  (zz). 


(it)  See  fonn  Ga,  id. 

(x)  Id.  s.  38. 

(Sf)  See  14  &  15  Vic.  o.  90,  s.  8, 
d.  2,  which  renders  any  member  of 
the  conetabulary  by  whom  any  war- 
rant shall  be  executed  liable  to  a 
penalty  not  exceeding  twenty  pounds, 
if  he  neglects  to  pay  over  the  amount 
received  or  levied  thereunder,  or  to 
account  for  such  levies,  at  such  times 
and  in  such  forms,  and  with  such 
vouchers  as  directed  by  that  act. 

(z)  See  George  v.  Chambers,  11  M. 
k  W.  149,  where  all  the  early  autho- 
rities are  considered.    See  also  Jones 


V.  Johnson,  5  Exch.  862 ;  875  S.  C. 
in  error,  7  Exch.  452 ;  Allen  v.  Sharp, 
2  Exch.  852  ;  Monell  v,  Martin,  3 
M.  k  G.  581 ;  Shannon  v.  Shannon, 
1  Sch.  &  Lef .  827  ;  Attorney-General 
V.  Brown,  1  Swanst  265  ;  Paley  on 
Con  V.  264.  A  replevy  may  be  main- 
tained against  magistrates  who  issue 
a  warrant  of  distress  against  the 
goods  of  a  party,  and  they  may  be 
the  only  parties  made  defendcmts. 
Jones  9.  Johnson,  29  L.  J.  M  C.  11. 
(w)  Whitestone  r.  Smith,  C.  P. 
Mich.  T.  1861,  M.  S. 
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CHAPTER  XIX. 

APPEAL. 

Thb  courts  to  which  appeals  are  taken  are  the  courts  of  quarter 
BeadoDs  throughout  Ireland;  and  when  the  order  is  made  in 
the  Dublin  metropolitan  district^  the  appeal  lies  to  the  Recorder. 
The  justices  and  chairman  preside  by  virtue  of  their  commission, 
and  the  chairman  of  the  county  is  their  chairman  under  the 
proTisionB  of  the  Civil  Bill  Act  (a).     The  chairman  may  proceed 
to  hear  appeals,  although  no  other  J.  P.  for  the  county,  riding, 
or  place  be  in  attendance  (6).     Borough  justices  would  appear  to 
have  no  jurisdiction  to  preside  on  appeals  taken  from  orders 
made  out  of  their  boroughs.     Where  an  appeal  is  determined  at 
Q.S.  by  magistrates,  some  of  whom  are  interested  in  the  matter, 
the  proceeding  is  null,  and  the  proper  course  is  to  quash  it  on  a 
certiorari  (c).    No  objection  appears  to  exist  against  magistrates 
presiding  in  the  court  of  appeal  where  they  have  been  the  jus- 
tices acting  below. 

Where  the  right  eAiHs,]  It  is  the  universal  rule  of  our  law, 
that  an  appeal  exists  only  where  it  is  given  by  express  enact- 
ment (d);  it  should  therefore  be  very  easy  to  decide  whether  a 
person  has  that  right  or  not.  Unfortunately,  however,  for  the 
practitioner,  modem  legislation  has  given  rise  to  many  doubts, 
and  has  rendered  it  difficult  to  decide,  in  many  instances,  whether 
the  right  has  been  taken  away  where  it  had  been  previously 
conferred,  or  whether  it  has  given  that  privilege  where  before  it 
did  not  exist 

By  the  14  &  15  Vic.  c.  93,  s.  24,  a  general  power  of  appeal  is 
given  in  every  case  of  summary  jurisdiction,  except  in  procecd- 

(aU4  &  16  Vic.  c.  57,  8.  2.  v.  HanBon,  4  B.  &  Aid.  621.  Tlie  rule 

(jb)  Id.  of  law  is,  that  although  a  certiorari 

(c)  Hopkiiu  tn  re,  1  £1.  &  BL,  2  ed.  lies  unlera  expressly  t^en  away,  yet 

100.  an  appeal  does  not  lie  unless  ezpress- 

{d)  R.  V,  Stock,  8  Ad.  &  EL  406  ;  ly  given  by  statute,  id.     R.  v.  Surrey 

R.  9.  Recorder  of  Bath,  9  id.  871 ;  Js.  2T.  R.  604. 

U.  V.  Cashionbury,  8D.  &  R.  86  ;  R. 
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ings  under  any  acts  relating  to  the  revenue,  excise,  customs, 
stamps,  taxes,  or  post-office,  or  relating  to  the  preservation  of 
game,  where  an  order  shall  be  made  by  the  justices  for  payment 
of  any  penal  or  other  sum  exceeding  twenty  shillings  (e),  or  for 
any  term  of  imprisonment  exceeding  one  month,  or  for  the  doing 
of  anything  at  a  greater  expense  than  forty  shillings,  or  for  the 
estreating  of  any  recognizance  to  a  greater  amount  than  twenty 
shillings,  but  in  no  other  case. 

This  provision  purports  to  regulate  the  power  of  appeal  under 
every  prior  statute,  conferring  a  summaiy  jurisdiction  upon 
justices,  only  excluding  proceedings  under  the  Bevenue,  Excise, 
Game,  &c.  Acts,  mentioned  in  the  43rd  section ;  but  much  doubt 
has  been  caused  by  the  23rd  section  of  14  &  15  Vic  c.  92  (/\ 
which  deals  with  a  large  class  of  cases  punishable  upon  summary 
conviction,  as  it  purports  to  regulate  appeals  under  that  act, 
which  was  passed  on  the  same  day  as  the  Petty  Sessions  Act 
The  23rd  section  of  the  Summary  Jurisdiction  Act  gives  an 
appeal  from  an  order  of  justices  for  the  doing  of  anything  at  a 
greater  expense  than  twenty  shillings,  whilst  the  24th  section  of 
the  Petty  Sessions  Act  uses  the  words  forty  shillings.  By  reason 
of  the  negative  words  in  the  latter  section  annexed,  it  would 
appear  that  the  right  to  appeal  in  cases  apparently  coming  within 
the  23rd  section  of  the  Summary  Jurisdiction  Act^  does  not 
exist;  however,  this  inconsistency  may  be  explained  by  con- 
struing the  words  in  this  section  as  applying  to  cases  within  that 
particular  act,  leaving  the  provisions  of  the  Petty  Sessions  Act 
as  to  appeals,  to  apply  to  all  other  cases. 

The  effect  of  the  Petty  Sessions  act  is  to  give  an  appeal  in 
some  cases  where  before  the  right  of  appeal  did  not  exist ;  e.g. 
imder  the  Poor  Law  Act,  1  &  2  Vic.  c.  56,  s.  106,  no  appeal 


(e)  This  sum  relates  to  the  amount 
the  party  is  to  pay  by  way  of  penalty 
as  compensation,  and  not  to  costs, 
R.  V.  Warwickshire,  6  EL  &  Bl.  841. 
Tlie  right  to  appeal  is  to  depend  upon 
the  comparative  gravity  of  the  of- 
fence, and  not  on  the  amount  of 
costs,  which  do  not  depend  upon  the 
nature  of  the  offence,  but  vaiy  ac- 
cordiug  to  the  distance  of  the  resi- 


dence of  the  parties,  the  number  of 
witnesses,  the  number  of  adjourn- 
ments, and  other  similar  matters, 
ib.  120. 

(/)  The  Summary  JuriMlietion 
Act,  1851  ;  by  inoorporating  this 
section  into  the  22  Vic  c  114  (R4^ 
covery  of  Small  Debts),  greater  con- 
fusion has  arisen. 
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is  giTen  to  a  party  from  the  conyiction  of  justices,  when  the 
peirson  is  committed  in  a  penalty  under  five  pounds;  on  the 
other  hand,  it  deprives  parties  of  their  right  to  appeal  in  many 
cases  irheie  an  appeal  is  given  upon  a  conviction  for  a  penalty 
under  twenty  shillings.  Where  any  statute  passed  subsequently 
to  the  14  &  15  Vic.  c  93,  gives  a  right  to  appeal  in  certain 
cases  and  in  none  other,  its  precise  provisions  must  be  followed ; 
bat  if  it  should  be  silent  as  to  that  power,  or  not  imperative 
as  to  the  precise  method  to  accomplish  an  appeal,  the  right 
would  exist  as  conferred  by  the  provisions  of  the  14  &  15  Vic. 
c  93. 

Larceny  and  Malieiotu  Injuries  Acts,]  Some  doubt  also  sug- 
gests itself  on  considering  the  sections  in  the  Larceny  and  the 
Malicious  Injuries  to  Property  Acts  (^)  which  deal  with  appeals. 
It  will  be  seen  on  examining  both  statutes  that  the  power  of 
appeal  and  the  mode  of  procedure  directed  to  be  adopted  varies 
£rom  the  provisions  of  the  Petty  Sessions  Act,  although  it  is 
declared  by  the  former  statutes  (h)  that  all  the  provisions  of  the 
Petty  Sessions  Act  shall  be  as  appUcable  to  prosecutions  under 
those  acts  as  if  incorporated  therein.  An  appeal  is  only  given 
in  express  words  under  the  Larceny  and  Malicious  Injuries  Acts 
where  the  penalty  inflicted  by  two  J.  P.'s  in  Ireland  exceeds 
£5;  or  one  month*s  imprisonment  There  are  also  certain 
notices  required  to  be  given,  varying  from  the  course  directed  to 
be  pursued  by  the  Petty  Sessions  Act  in  all  cases  of  appeal ;  and 
the  sessions  to  which  the  appeal  is  to  be  made  is  different  if  the 
conviction  be  had  within  twelve  days  and  more  than  seven  from 
the  holding  of  the  next  quarter  sessions.  The  discrepancy  in 
the  course  to  be  pursued  where  the  accused  is  fined  in  a  sum 
exceeding  £5  may  be  reconciled  by  giving,  in  that  event,  effect  to 
the  directions  of  both  the  Larceny  and  Malicious  Injuries  Acts, 
as  well  as  to  the  Petty  Sessions  Act ;  and  where  the  party  is 
fined  in  a  sum  less  than  that  amount,  yet  in  such  a  sum  as  would 
give  him  a  right  to  appeal  under  the  Petty  Sessions  Act,  he  shall 
have  his  right  to  appeal  preserved  under  the  provisions  of  that 

{g)  24  &  25  Vic.  c.  96,  b.  110  ;  id.  (fi)  Id.  c.  96,  b.  120 ;  id.  c.  97,  8. 76. 

c.  97,  a.  68. 
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statute.  By  adopting  this  view,  no  violence  will  be  done  to  the 
language  of  any  of  those  statutes,  their  respective  provisions  will 
be  reconciled,  and  the  subject  will  not  be  deprived  of  a  right  to 
appeal  already  conferrred  upon  him,  and  which,  it  is  submitted, 
should  not  be  abridged  or  annulled  by  anything  short  of  a  clear 
and  explicit  declaration  to  that  effect. 

A  more  extensive  power  of  appeal  is  conferred  under  these 
recent  statutes  than-  before  existed.  When  the  conviction 
for  any  offence  against  their  provisions  has  been  made  by  one 
stipendiary  magistrate  sitting  alone  in  petty  sessions,  a  right 
to  appeal  has  been  given  (t)  to  the  accused,  irrespective  of  the 
amount  of  penalty  or  imprisonment  that  has  been  awarded.  In 
such  a  case  the  requisites  as  to  procedure  pointed  out  by  the 
Larceny  and  Malicious  Injuries  Acts  and  the  Petty  Sessions 
Acts  are  to  be  followed. 

Cottier  Tenant  Act.]  Under  the  19  &  20  Vic.  c.  65  (the  Cot- 
tier  Tenant  Act),  any  person  aggrieved  by  any  order  made  by 
justices  imder  the  provisions  of  that  act  may  appeal  against  the 
order,  notwithstanding  the  order  for  payment  was  under  the  sum 
of  twenty  shillings,  or  the  thing  to  be  done  be  under  the  expense 
of  forty  shillings. 

Disputed  dehtSy  cj&c]  In  cases  of  disputed  debts  under  two 
pounds,  either  party,  complainant  or  defendant^  may  appeal  from 
the  decision  of  the  justices  at  petty  sessions  (/),  as  likewise  any 
person  convicted  under  23  &  24  Vic.  c.  84,  for  selling  adulterated 
food  or  drink  (Jc) ;  but  the  act  does  not  provide  an  appeal  in  case 
of  a  dismiss. 

No  appeal  from  a  dismusJ]  There  is  no  power  given  by  the 
Petty  Sessions  Act  to  the  complainant  in  any  case  to  appeal  itojn 
a  dismiss  ;  and  it  would  appear  that  the  only  case  in  which  a 
complainant  can  appeal  is  when  an  order  has  been  made  in  his 
favour  for  a  sum  exceeding  twenty  shillings,  but  which  he  con- 
ceives is  less  than  he  is  legally  entitied  to  (I).     It  is  to  be  hoped 

(»)  24  &  25  Vic.  c  96,  b.  110  ;  id.  Act. 

c.  97,  8.  68.  {I)  In  caaea  of  disputod  debts  un- 

(9')  22  Vic.  0.  14,  8.  5.  der  two  pounds,  the  oompUmanthas 

(£)  See  8.  11  ;  all  the  prooeedingB  an  appeal  from  a  Hiamif^  ^de  22 

as  to  appeals  under  this  act  are  to  be  Vic  c.  14,  s.  5. 

the  same  as  under  the  Petty  Sessions 
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that  this  anomaly  may  soon  be  amended  by  some  statutory  pro- 
vision giying  a  right  of  appeal  in  all  cases  of  a  dismiss.  So,  also, 
under  the  Larceny  Act,  24  &  25  Vic.  a  96,  no  appeal  is  given 
from  a  dismiss. 

Appeal  in  gamt  cases^  and  excise  eases  relating  to  game,]  Under 
the  10  WilL  IIL  c.  8  {m\  no  appeal  is  given  by  that  statute ; 
but  by  14  &  15  Via  c.  90  (Fines  and  Penalties),  every  person 
may  appeal,  without  any  exception,  against  an  order  of  justices 
for  the  payment  of  any  penalty  exceeding  the  sum  of  forty  shil- 
lings. I^  therefore,  the  statute  provides  no  right  of  appeal,  and 
the  penalty  be  under  that  sum,  the  defendant  cannot  appeal ; 
but  if  the  statute  does,  and  the  penalty  be  under  forty  shillings, 
the  requisites  must  be  followed  which  the  particular  statute  pro- 
vides in  that  behal£ 

The  right  to  prosecute  an  appeal  is  restricted  by  certain  sta- 
tutory provisions,  which  require  particular  notices  and  forms  to 
be  complied  with  before  a  person  desirous  of  appealing  can  put 
himself  in  a  position  to  prosecute  his  appeal 

There  must  be  a  notice  of  appeal.]  If  a  statute,  not  coming 
under  the  operation  of  the  Petty  Sessions  (Ireland)  Act,  1851, 
should  not  prescribe  a  notice  as  a  preliminary  to  an  appeal,  still 
there  must^  on  principles  of  common  law,  be  reasonable  notice 
given  to  the  respondents  before  the  appellants  are  entitled  to  be 
heard,  though  any  mode  of  giving  the  information  on  which  the 
respondents  could  act  may  be  sufl&cient  (n).  Lord  Campbell,  C. 
J.  says, '' According  to  the  principles  of  natural  justice  and  com- 
mon sense,  a  person  convicted  must  not  appear  to  acquiesce  in 
the  conviction,  and  then  reverse  it  on  appeal  behind  the  back  of 
the  other  side,  that  other  side  knowing  nothing  whatever,  and 
having  no  reason  to  suppose  that  there  would  be  any  appeal''  (o). 
Where  a  notice  is  required  to  be  given  according  to  the  provi- 
sions of  a  statute,  and  those  conditions  have  not  been  performed, 
the  sessions  have  no  power  to  enter  and  respite  the  appeal  (p), 

(m)  Post  App.  k  tit.  Game.  It  (n)  lU  Blaes,  5  EL  &B1.  291 ;  see 
win  be  remembered  that  the  pro-     post,  p.  186. 

vision  in  s.  24,  Petty  Sessions  Act,         (o)  lb. ;  see  also  B.  v.  Durham, 
giving  an  appeal  where  the  penalty     8rd  £ng.  C.  L.  B.  980. 
exoeeds  20s.  does  not  apply  to  Game         (p)  K.  v,  Lancashire  Js.  27  L.  J. 

M.  G.  161 ;  80  L.  Times,  149. 


186  SUMMARY  JURISDICTION. 

It  should  also  be  mentioned  that  in  cases  not  coming  within  the 
operation  of  the  Petty  Sessions  Act,  unless  the  act  of  parliament 
specifies  the  form  and  maimer  in  which  the  notice  is  to  be 
given, — as  directing  that  it  shall  be  given  in  writings — a  parol 
notice  may  clearly  be  given  (q). 

It  is  provided  by  the  14  &  15  Vic  c.  93,  (r)  that  the  appel- 
lant shall,  in  every  case,  serve  notice  in  writing  of  his  intention 
to  appeal,  upon  the  clerk  of  petty  sessions,  within  three  days 
from  the  date  of  the  order  against  which  the  appeal  shall  be 
made. 

Notice  to  respondent  by  P,  S»  olerk.]  In  every  case  of  an  appeal 
from  a  summary  conviction  for  any  offence,  and  when  the  appel- 
lant shall  have  entered  into  a  recognizance  to  prosecute  such 
appeal,  the  clerk  shall  forthwith  cause  a  notice  of  such  appeal 
having  been  entered  into  to  be  duly  served  upon  the  complain- 
ant, who  shall  be  the  respondent  in  such  appeal,  and  the  said 
service  shall  be  effected  in  like  manner  as  summonses  are  now 
by  law  required  to  be  served  ($) ;  and  by  the  said  notice  the 
respondent  shall  be  required  to  attend  with  the  necessary  wit- 
nesses on  the  hearing  of  the  appeal ;  the  stamp  duty  on  the 
notice  and  the  expenses  of  service  to  be  borne  and  paid  by  the 
appellant  as  part  of  the  costs  of  the  appeal  (t). 

Notice  by  appellant  to  respondent.]  The  Petty  Sessions  Act  (u) 
further  requires  that  the  appellant  shall  give  notice  in  writing 
to  the  opposite  party  of  his  intention  to  prosecute  his  appeal,  at 
least  seven  clear  days  before  the  commencenent  of  the  sessions 
to  which  the  appeal  shall  be  made.  Where  an  appeal  against  a 
conviction  is  given  generally  by  statute,  it  is  an  implied  condition 
that  notice  of  the  appeal  shall  be  given  by  the  appellant  to  the 
prosecutor  (v).  Under  the  Larceny  and  Malicious  Injuries 
Acts  (w),  where  the  amount  of  penalty  exceeds  £5,  or  the  impri- 

(?)  R.  V.  Suirey  Jb.  5  B.  &  Aid.         (v)  R.i;.  Durham,  8  Eng.  C.  L.  R. 

539  ;  R.  V,  Salop  Js.  4  id.  626  ;   R.  980.  As  to  practioe  at  Q.  S.  andraoof 

V.  Huntmgdonshire  Js.  19  L.  J.  M.  of  notice,  Bee  R.  v.  Middlesex  Js.  2 

C.  127.  D.  N.  S.  719  ;  R.  v.  Surrey  Js.  2 

(r)  Sec  24,  vide  Appx.  New  a  C.  246. 

{8)  Vide  14  &  15  Vic.  0.  98,  s.  12.         (w)  24  &  25  Vic.  o.  96,  s.  110. ;  ib. 

{t)  21  &  22  Vic.  c.  100.  B.  8,  cL  6.  c.  97,  b.  68. 

(tt)  14  &  15  Vic.  0.  98,  s.  24,  d.  5. 
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sonment  ac^ndged  shall  exceed  one  month,  or  where  the  convic- 
tion is  made  by  a  stipendiary  magistrate  sitting  alone,  there 
must  alao  be  given  to  the  complainant  a  notice  in  writing  of  snch 
appeal,  and  of  the  cause  and  matter  thereof  within  three  days 
after  such  conviction. 

Notice  by  party  aggrieved,]  Where  the  notice  is  required  to  be 
by  the  party  aggrieved,  the  notice  most  state  on  the  face  of  it 
that  tbe  person  bringing  the  appeal  is  aggrieved  by  the  judg- 
ment (x). 

Joint  notice,]  Where  several  are  convicted,  and  give  a  joint 
notice  of  appeal,  the  sessions  are  bound  to  hear  the  appeal, 
though  it  should  turn  out  that  there  were  separate  convictions  ; 
the  variance  is  immaterial  (y). 

Excise  COM.]  Besides  the  notices  of  appeal  required  by  7  &  8 
Geo.  rV.  c  53,  and  4  Yic  c.  20,  amending  the  former  statute  as 
to  the  seven  days  notice  of  appeal  before  the  appeal  is  to  be 
heard  and  determined,  it  is  provided  (z)  that  when  the  appeal  is 
taken  against  any  conviction  for  a  penalty,  the  appellant  shall, 
within  three  days  after  the  giving  of  the  judgment,  lodge  with 
the  excise  officer  the  amount  of  the  penalty  in  which  he  has 
been  convicted. 

IlUcit  diMlaHon,]  Persons  aggrieved  by  any  judgment  of  the 
justices  on  informations  under  the  1  &  2  Will.  lY.  c.  55  (zz),  or 
under  the  17  &  18  Vic.  c  89,  and  20  &  21  Vic  c.  40,  may 
appeal  therefrom  to  the  quarter  sessions  which  shall  be  holden 
next  after  the  expiration  of  twenty  days  from  the  giving  of  such 
judgment)  upon  giving  the  notices,  and  upon  the  terms,  condi- 
tions, and  regulations  prescribed  for  appeals  by  the  7  &8  Greo.  TV. 
c.  55,  4  4  5  WilL  IV.  c.  51,  and  4  Vic.  c  20. 


(jr)R.  r.  JuBtioeB  of  the  West 
Riding  of  Torkahire,  7  B.  &  C.  678 ; 
R.  V.  Justioet  of  Einex,  7  D.  &  B. 
S58 ;  R.  V.  Justices  of  Yorkshire,  4 
B.  &  Ad.  685  ;  R.  v.  Colbeck,  12  A. 
&  E.  161 ;  R.  V.  Recorder  of  Dublin, 
6  Ir.  L.  R.  440.  See  as  to  notices 
of  appeal  under  7  ft  8  Geo.  IV.  c.  53, 
an  act  to  consolidate  and  amend  the 
laws  relating  to  the  collection  and 
management  of  the  revenue  of  ex- 
cise, Appendix,  &  4  Vic.  c.  20 ;  R. 


V.  Leonard,  Q.B.  Ireland,  Trinity 
Term,  1856. 

(y)  R.  V.  Oxfordshire  Js.  7th  Eng. 
Jur.  195  ;  4  Q.  B.  177  ;  12  L,  J.  M. 
C.  40  ;  R.  r.  White,  4  I.  R.  771  ; 
R.  V.  Sussex  Js.  15  East,  206. 

(z)  7  &  8  Geo.  rV.  c.  53,  s.  83. 

(zz)  An  act  for  consolidating  and 
amending  the  laws  for  suppressing 
the  illicit  making  of  malt  and  dis- 
tillation of  spirits  in  Ireland. 
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Disputed  debts.]  In  cases  of  disputed  debts  under  two  pounds, 
besides  other  requisites  to  be  followed,  the  complainant,  if  he 
appeals  £rom  the  decision  of  the  justices,  is  bound  to  deposit  the 
sum  of  £ye  shillings,  as  and  for  costs  upon  the  hearing  of  the 
appeal  (a).  The  appeal  under  this  act  is  to  the  chairman  of  the 
quarter  sessions  in  the  civil  court  (6) ;  therefore  all  proceedings 
relating  to  appeals  to  that  side  of  the  court  are  subject  to  the 
provisions  of  the  Civil  Bill  Acts  as  to  amendments  and  the 
like. 

Tiine  ofservi^.']  Where  an  act  is  to  be  done  "  within"  a  cer- 
tain number  of  days  from  "  the  date,"  or  "  the  day  of  the  date,"  of 
an  instrument,  &c.,  the  day  on  which  the  instrument  is  executed, 
order  made,  or  the  like,  is  excluded  from  the  computation. 
Hence,  under  the  provisions  of  the  Petty  Sessions  Act  for  serving 
notices  of  appeal,  if  the  order  bear  date  on  the  17th  of  any 
month,  the  notice  of  appeal  must  be  served  on  or  before  the 
20th  (c).  But  where  the  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be  in- 
cluded in  the  reckoning.  Thus,  if  the  notice  of  appeal  be  given 
on  the  17  th,  it  would  appear  that  the  recognizance  of  appeal 
required  by  the  statute  (d)  ought  to  be  entered  into  on  or  before 
the  19th  of  the  month  (c).  If  the  act  is  to  be  done  within  so 
many  days  at  leasts  or  so  many  clear  days,  such  days  are  to  be 
exclusive  both  of  the  first  and  last  days  (/).  Where  a  statute 
required  notice  of  appeal  to  be  served  within  six  days  after  the 
cause  of  complaint  had  arisen,  and  where  the  last  of  the  six  days 
was  a  Sunday,  and  the  notice  was  not  given  till  the  Monday  fol- 
lowing, it  was  held  to  be  too  late  (g).  Where  by  statute  an 
appeal  is  given  to  a  party,  he  giving  notice  of  appeal  within  six 


la)  22  Vic.  c.  14,  s.  5. 

(6)  See  for  regulations  aa  to  the 
BesBions  to  which  the  appeal  is  to  be 
made,  22  Vic.  c.  14,  a.  5,  poet  ap- 
pendix, tit.  Debts. 

(c)  See  Watson,  v.  Pears.  2  Camp. 
294.  As  to  meaning  of  words, 
"  forthwith"  and  **  immediate,"  see 
ante,  p.  86,  143. 

(d )  Vide  14  &  15  V|c  c.  98,  a.  24, 
a  2. 


(e)  See  Castle  v.  Buzditt,  8  T.  R. 
623 ;  Glassington  v.  Bawlinga,  8  East, 
470  ;  4  £sp.  224. 

(/)  Zouch  V.  Empsey,  4  B.  4  Aid. 
522  ;  R.  V.  Js.  of  Middlesex,  14  L. 
J.  189,  M.  C.  ;  Mitchell  v.  Foster, 
12  Ad.  &  E.  472. 

(^)  R.  V,  Middlesex  J's.  12,  L.J. 
M.  C.  59;  2  D.  N.  S.  719.  See  also 
Peaoock  v.  R.  4  C.  B.  N.  S.  264. 
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days  after  the  order  made  or  given,  the  time  for  notice  runs  from 
the  mftVJTig  of  the  order,  and  not  from  the  service  of  the  other  (h). 
Bef&rejirst  day  ofsesnonsJ]  Where  quarter  sessions  are  held 
on  fixed  days  at  fixed  places,  the  notice  of  appeal  and  the  time 
therein  mentioned  should  he  reckoned  with  reference  to  the  first 
day  of  the  sessions  (»). 

Notice  <m  Sunday,]  The  notice  ought  not  to  he  served  upon 
a  Sunday,  and  if  the  last  day  for  serving  the  same  should  happen 
to  he  a  Sunday,  the  notice  ought  to  he  given  on  the  Saturday, 
for  it  will  not  he  in  time  if  given  upon  the  Monday.  In  Asprel  v. 
Lancashire  Justices  (J)  a  notice  of  appeal  was,  according  to  the 
regular  eouise  of  post,  delivered  on  a  Sunday,  and  if  delivered 
on  Monday  there  would  not  have  heen  fourteerf  days  before  the 
first  day  of  the  sessions ;  held  that  the  notice  of  appeal  was  void. 
Under  the  provisions  of  statute  20  &  21  Yic.  c.  43,  s.  2  (*),  Sun- 
day is  to  he  computed  in  the  three  days  allowed  in  that  section 
for  an  application  to  justices  to  state  a  case,  although  it  he  the 
last  day  (Q.  The  appellant  should  therefore  apply  to  the  magis- 
trates on  the  Saturday,  when  Sunday  appears  to  he  the  last  of 
the  three  days. 

Service  ofnoHee.]  Where  notice  of  appeal  is  required  to  he 
given  to  the  justices  (as  in  convictions  under  the  excise  acts),  it 
is  sufficient  service  of  the  notice  to  leave  it  at  his  dwelling- 
house  (i»).  This  would  seem  to  he  good  service  in  all  cases  of 
notice  of  appeal  Service  of  a  notice  of  appeal  through  the 
post  office  would  not  he  good  service  unless  permitted  by  the 

statute  under  which  the  appeal  is  taken  (n).    Where  two  jus- 
Til)  B.  V.  Derbyahire  Ji.  7  Q.  B.  198. 
(t)  B.  V,  Suffolk  J's.  2  New  Sess. 

Cat.  554.     Under  the  Ezciae  Act,  4 

Via  c.  20,  8.  80,  the  appeal  is  to  be 

within  leven  days  from  the  day  the 

appeal  is  to  be  finalW  heard  and  de- 

tennined  ;  and  in  Sadlier  Ap.,  the 

Commianoneri  of  Excise  respondents, 

heard  before  Serjt  Howley,  Cashel, 

May,  1859,  the  notice  was  held  good, 

it  being  given  more  than  seven  days 

before  tlw  day  fixed  and  pablidy  no- 
tified for  crown  cases  to  be  heard, 

sKhongh  the  notice  was  not  given 

seven  days  before  the  first  day  of  the 


(j)  16  Jur.  106  ;  Hardy  «.  Ryle. 
9  B.  &  C.  608.  See  also  k  v.  Mid- 
dlesex Js.  2  Dow.  N.  S.  719. 

{k)  See  post,  ch.  22. 

{l)  Peacock  Ap.  Reg.  respt.  4  Com. 
B.  R.  264. 

(i»)  R.  V  York  JTfl.  1  New  Sees. 
Ca.674;S.  C.  7Q.B.  154. 

(n)  The  editor  has  not  discovered 
any  statute  which  allows  this  mode 
of  serving  notice  of  appeal  from  the 
orders  of  justices,  although  Mr.  Pal^ 
mentions  two,  whidi  are  only  appU- 
cable  to  England. 
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tices  have  made  the  conviction,  notice  of  appeal  must  he  given 
to  each  (o).    Kotice  of  appeal  signed  hy  the  attorney  is  good  (p). 

Erroneous  dismissal  for  notice  not  being  suffidenL]  Wheie  the 
court  of  quarter  sessions  dismisses  an  appeal  upon  an  ohjection 
taken  to  the  sufficiency  of  the  notice,  the  court  will  ,if  the  notice 
be  good,  direct  a  mandamus  to  go,  commandiog  the  justices  to 
enter  continuances  and  hear  the  appeal,  as  the  decision  on  the 
validity  of  the  notice  was  only  preUminaiy  to  the  right  of  the 
appellant  to  be  heard  (q). 

£ecognizance.]  The  party  appealing,  under  the  general  provi- 
sions of  the  Petty  Sessions  Act,  must  also,  within  three  days 
after  the  notice  of  appeal  has  been  served  on  the  petty  sessions 
clerk,  enter  into  a  recognizance  (r)  with  two  solvent  sureties 
conditioned  to  prosecute  such  appeal  («).  K  the  party  appealing 
be  an  infant  or  a  married  woman,  as  they  cannot  legally  bind 
themselves,  they  must  procure  others  to  be  bound  for  them  (t). 
Under  the  Ck>mpanies,  Lands,  and  Eailways  Ck)nsolidation  Acts, 
parties  and  corporations  aggrieved,  and  desiring  to  appeal,  must 
enter  into  a  recognizance,  and  the  Petty  Sessions  Act  requires 
all  parties  appealing  to  do  so.  It  has  been  doubted  whether  a 
corporation  could  enter  into  a  recognizance  (u),  but  in  Keys  v. 
the  Belfast  and  Ballymena  E.  Co.,  the  defendants  entered  into  a 
recognizance  under  thejprovisions  of  the  Common  Law  Procedure 
Act  (v),  under  their  common  seal,  in  double  the  sum  recovered. 


(o)  R.  V.  Cheshire  Xs.  11  A.  &  E. 
189  ;  service  on  the  attorney  of  the 
magistrate  is  bad,  R.  v,  Kimbleton, 
6  A.  &  £.  603. 

{p)  R.  V,  Middlesex  Xs.  New  Sen. 
Ca.  802. 

iq)  R.  V.  Surrey  J*s.  2  New  Sess. 
Ca.  245  ;  Bittlestone  v.  Symons,  R. 
491.  Where  a  false  entry  has  been 
made  on  the  records  of  the  court  of 
sessions ;  see  ante,  p.  146.  The  jus- 
tices at  sessions  may  alter  their  judg- 
ment during  the  continuance  of  ihe 
sessions ;  R.  v.  Leicestershire  J*b.  1 
M.  &  &  442. 

(r)  For  form,  see  schedule  14  &  15 
Vic.  c.  93 ;  see  also  as  to  recognizance 
of  appeal  in  cases  of  disputed  debts, 


22  Vic.  c.  14,  8.  5,  and  under  the 
Larceny  Act  and  ihe  Malicious  In- 
juries Act.  This  fonn  will  ansrwer 
for  the  recognizance  in  all  appeak, 
although  di&rent  forms  are  provided 
in  other  acts  ;  but  a  depaiture  will 
not  vitiate  the  recognizance  if  it  be 
good  in  substance,  ss.  86,  42.  Ma- 
gistrates appear  to  have  no  power, 
under  the  Petty  Sessions  Aot^  to 
amend  a  defective  reoognizanoe. 

(a)  lb.  s.  24  ;  see  R.  V.  Aahton,  1 
New  S.  C.  283. 

(0  Bennetv.  Watson,  8  M.  &  8. 1. 

(u)  See  Moor,  R.  68,  Gnat  on 
Corporations,  496. 

(v)  16  &  17  Vic  o.  118,  s.  172. 
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in  order  to  prosecute  an  appeal  to  the  Exchequer  Chamber.  As 
it  would  appear,  therefore,  that  a  corporation  can  enter  into  a 
recognizance  under  their  common  seal,  it  may  be  held  that  in  all 
cases  of  appeal  firom  a  decision  of  justices,  such  a  recognizance 
must  be  given,  although  it  may  subject  the  corporation  or  com- 
pany to  much  inconvenience. 

The  amount.]  The  amount  of  the  recognizance  is  to  be  double 
the  amount  of  the  sum  and  costs  ordered  to  be  paid,  where  pay- 
ment only  has  been  ordered,  or  of  such  reasonable  amount  as  the 
justices  shall  see  fit^  where  imprisonment  has  been  ordered  (w). 
Although  the  statute  is  not  clear  upon  the  subject,  the  better 
opinion  seems  to  be  that  both  sureties  should  be  severally  bound 
in  double  the  amount  (x). 

Lodging  amount  of  penalty.]  Under  the  Larceny  and  Mali- 
cious Injuries  Acts  (y)  provision  is  made  whereby  persons  con- 
victed for  offences  against  the  provisions  of  those  statutes, 
where  a  penalty  or  other  sum  shall  have  been  adjudged  to  be 
paid,  can  deposit  with  the  petty  sessions  clerk  such  a  sum  as 
such  justices  shall  deem  to  be  sufficient  to  cover  the  sum  so  ad- 
judged to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  appeal,  in  lieu  of  entering  in  to  a  recog- 
nizance. 

Ettreating.]  If  the  party  bound  to  prosecute  an  appeal  against 
an  order  to  imprison,  shall  abscond,  or  when  the  party  bound  to 
prosecute  an  appeal  against  an  order  for  payment  of  any  sum 
shall  have  no  goods  to  distrain,  the  justices  at  petty  sessions 
may  make  an  order  to  estreat  the  recognizance  to  such  amount 
as  they  shall  see  fit^  and  thereupon  issue  a  warrant  (z)  for  the 
levy  of  the  same  upon  the  goods  of  the  several  persons  bound 
by  the  recognizance  (a).  In  case  the  respondent  has  been  served 
with  a  notice  of  appeal,  and  shall  fail  to  comply  with  it,  he  is 
liable  to  a  fine  not  exceeding  five  pounds,  or  such  greater  sum 
as  the  appellant  may  have  been  adjudged  to  pay  upon  his  con- 

(w)  14  9b  15  Yio.  c  98,  b.  24.  act,  may  be  amended  and  oorrected 

\x)  Under  12  ft  18  Yio.  c.  104,  b.  by  the  chairman. 

29  (Poor-rate  Act),  errjOTS  in  recogni-  <y)  24  k  25  Vic.  c.  96  ;  id.  c.  97. 

anoet,  &o^  where  they  do  not  affect  <z)  For  fonn,  see  schedtde  Ea.,  14 

the  sobstantial  merits  of  the  question  ft  15  Vic.  c.  98. 

to  be  tried  upon  appeal  under  that  (a)  Id.  s.  24. 
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viction,  to  be  recovered  and  levied  upon  a  prosecution  by  the 
constabulary,  as  in  other  cases  in  the  Petty  Sessions  (Ireland) 
Act,  1851  (h).  The  justices,  however,  have  power  to  remit  the 
whole  or  any  part  of  the  penalty,  if  upon  the  hearing  they  are 
of  opinion  that  the  respondent  had  any  sufl&cient  excuse  for  his 
non-comphance  (c). 

To  what  sessions.]  Under  the  Petty  Sessions  Act,  the  appeal 
is  directed  to  be  made  to  the  next  quarter  sessions  to  be  held  in 
the  same  division  of  the  county  where  the  order  shall  have  been 
made  by  any  justice  or  justices  of  any  petty  sessions  district^  or 
to  the  recorder  of  any  corporate  or  borough  town,  at  his  next 
sessions,  when  the  order  shall  have  been  made  by  any  justice  or 
justices  of  such  corporate  or  borough  town,  unless  when  any 
such  sessions  shall  commence  within  seven  days  from  the  date 
of  the  order  (</),  in  which  case  the  appeal  may  be  made  to  the 
next  succeeding  sessions  of  such  division  or  town  (e).  Under 
the  22  Vic.  c.  14,  s.  6,  in  cases  of  disputed  debts,  unless  there 
are  not  three  clear  days  between  the  making  the  order  and  the 
holding  of  the  sessions,  the  appeal  is  to  lie  to  the  next  succeed- 
ing sessions.  Under  the  23  &  24  Vic.  c.  84,  s.  7  (/),  if  the 
conviction  is  made  within  six  days  before  any  general  sessions 
are  held,  the  person  feeling  himself  aggrieved  may,  on  entering 
into  a  recognizance,  be  at  liberty  to  appeal  to  either  the  next  or 
next  following  sessions,  on  giving  six  days  notice  to  the  com- 
plainant. And  under  the  Larceny  and  the  Malicious  Ii^aries 
Acts  (g),  where  the  conviction  is  for  an  amount  exceeding  five 
pounds  or  one  month's  imprisonment ;  or  where  the  conviction 
has  been  made  by  one  stipendiary  magistrate  sitting  alone ;  any 
person  who  shall  think  himself  aggrieved,  may  appeal  to  the 
next  quarter  sessions  which  shall  be  holden  not  less  than  twelve 
days  after  the  day  of  such  conviction. 

(b)  21  &  22  Vic.  c.  100,  b.  8.  month,  the  appeal  shall  be  to  the 

(c)  lb.  next  following  sessions.    Watson  v. 
{d)  Thus,  if  the  order  be  dated  on      Pears,  2  Gamp.  294 ;  Russell  v.  Led- 

the  8th  day  of  any  month,  and  the  sam,  U  M.  &  W.  674, 582. 

next  sessions  begin  on  the  16th  of         (e)  14  &  15  Vic  o.  93,  s.  24. 

that  month,  the  appeal  shall  be  to         </)  << An  Act  to  Prevent  the  Adul- 

such  sessions.     But  if  the  sessions  teration  of  Food.** 

should  begin  on  the  15th  day  of  the         (^)  24  &  25  Vic  c  96  ;  id.  c  97. 
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When  the  appeal  is  from  the  adjudication  of  J.  P.  sitting  at 
petty  sessions,  in  a  district  comprising  an  annexed  townland  of 
an  adjoining  county,  and  the  ofifence  has  hcen  committed  in  that 
townland,  the  appeal  should  he  to  the  quarter  sessions  of  the 
county  in  which  the  court  is  situate.  K  the  adjudication  does 
not  come  under  the  provisions  of  the  Petty  Sessions  Act,  and 
the  magistrates  have  improperly  dealt  with  the  offence  out  of 
the  county  where  the  matter  arose,  it  is  submitted  that  the 
appeal  taken  for  want  of  jurisdiction  should  be  to  the  quarter 
sessions  of  the  county  where  the  adjudication  took  place,  and 
not  to  the  coimty  where  the  offence  was  committed;  but  as 
yet  there  has  been  no  judicial  decision  on  this  subject.  Under 
59  Geo.  in.  c.  92,  magistrates  may  act  in  an  adjoining  county  in 
all  matters  and  things  whatsoever,  concerning  or  in  any  wise 
relating  to  any  or  either  of  said  counties,  provided  they  bo  per- 
sonally resident  in  one  of  such  counties  (h),  and  under  tliis 
statute  the  party  is  to  appeal  to  the  quarter  sessions  of  the 
county  in  which  he  resides. 

If  in  any  statute  subsequent  to  the  Petty  Sessions  Adt,  the 
right  to  appeal  should  be  Hmited  to  tlie  "  next"  quarter  sessions 
after  the  conviction,  it  is  to  be  understood  that  the  appeal  must 
be  within  a  reasonable  time,  of  which  the  sessions  seem  to  be 
the  proper  judge  (i). 

Farm  of  appeal,]  The  form  of  appeal  is  provided  by  the 
Petty  Sessions  Act  (/),  which  contains  a  certificate  of  the  order 
against  which  the  party  appeals.  This  certificate  or  form  is  to 
be  signed  by  the  justice  who  made  the  order,  or  some  other 
justice  of  the  same  petty  sessions  (k).  The  petty  sessions  clerk 
is  also  to  certify  that  notice  of  appeal  was  duly  given  to  him, 
and  that  the  appellant  has  duly  entered  into  his  recognizance  to 
prosecute  the  same. 

TranmUmon  of  the  recognizance.]    ^Vllen  an  appeal  has  been 

(%)  ^ide  ante,  p.  20  and  note  {h).  8P4 ;  R.  r.  Hendon,  2  D.  &  R.  249 

(t)  R.  V.  Oxfordahire  Js.,  1  M.  &  R.  v.  Sussex  Js.,  15  East,  206 ;  R.  v. 

a  448  ;  Paley  on  Ck>nv.  815,  4th  ed.  ThackweU,  6  D.  &  R.  61;  Paley  on 

"  Next^  Msrions  after  the  conviction  Conv.  315,  4th  ed. 

means  the  next  **  practicable  "  ses-         {j)  Vide  14  &  15  Vic.  o.  93,  ach. 

riona,  R. «.  Eaaex  Ja.,  1  B.  &  A.  310;  form  H. 

R.  V.  Southampton  Ja.,  6  M.  &  S.         ik)  Id.  24,  a.  d.  3. 
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entered  into  according  to  the  preceding  requisites,  the  clerk  of 
the  petty  sessions  is  to  transmit  the  recognizance  and  all  other 
proceedings  in  the  case  to  the  clerk  of  the  peace,  or  to  the 
proper  officer  of  the  recorder's  court,  at  least  seven  days  (f) 
before  the  commencement  of  the  sessions  to  which  the  appeal 
shall  be  made,  or  as  soon  after  as  shall  be  practicable  (m).  The 
mode  of  transmitting  these  recognizances  and  other  documents 
is  pointed  out  by  the  act  (n).  Where  there  is  no  more  con- 
venient mode  for  the  petty  sessions  clerk  to  adopts  and  if  the 
justices  permit  it,  the  documents  may  be  sent  through  the 
General  Post-Office  to  the  clerk  of  the  peace  ;  the  petty  sessions 
clerk  is  to  prepay  the  parcel,  and  the  post-master  is  to  give  a 
receipt  according  to  the  terms  of  the  act.  Upon  the  clerk  of 
the  peace  receiving  the  documents  he  is  to  give  a  receipt  to 
the  post-master,  and  then  enter  the  appeal  to  be  heard  in  the 
usual  way  (o). 

Court  to  entertain  tJi£  appeal.']  WTien  the  foregoing  requisites 
have  been  complied  with,  it  is  provided  {p)  that  the  court  of 
quarter  sessions  or  the  recorder,  as  the  case  may  be,  shall  enter- 
tain the  appeal.  In  practice,  the  appeal  ought  to  be  entered 
-with  the  clerk  of  the  peace  before  the  sitting  of  the  court  of 
quarter  sessions.  If  the  parties  do  not  appear  when  the«  appeal 
is  called  on  for  hcanng  after  it  has  been  so  entered,  the  appeal 
will  be  struck  out  of  the  list.  The  case  will  not  be  restored  to 
the  list  unless  a  satisfactory  reason  is  given  why  the  parties 
were  not  ready  when  the  case  was  called  on ;  and  it  will  require 
a  very  satisfactory  affidavit  to  account  for  the  absence  of  the 


(Z)  When  an  act  is  required  to  be 
done  so  many  days,  at  least,  before  a 
given  event,  the  time  is  to  be  reck- 
oned, excluding  both  the  day  of  the 
act  and  that  of  the  event  ;  R.  v, 
Shropshire  Js.,  8  A.  &  E.  178 ;  3  N. 
8.  C.  641.  Thus,  if  the  sessions  com- 
mence on  the  20th,  the  trausmiss 
ought  to  be  made  on  or  before  the 
12th  of  the  month. 

(m)  14  &  15  Vio.  c.  93,  8.  24,  el.  4, 

{n)  Vide  14  &  15  Vic.  c.  93,  s.  24. 

post ;  the  mode  is  the  same  as  in 


cases  of  indictable  offences,  vide  b. 
19. 

(o)  A  case  might  arise  of  the  post- 
master having  suppressed  the  papers 
and  embezzl^  the  amount  of  post- 
age ;  in  such  an  event  no  appeal 
would  be  entered,  but  it  is  subniitted 
that  a  party  should  not  lose  hia  right 
to  appeal  by  either  the  fraud  or  la^es 
of  those  over  whom  he  has  no  control, 
and  if  the  notices  be  regular  the  court 
ought  to  entertain  the  appeal. 

(1>)  14  &  15  Vic  o.  93,8.  24,  d.  6. 
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party  when  his  opponent  objects  to  the  case  being  restored  to 
the  list  (q). 

If  appeal  not  entered  for  hearing.]  The  Petty  Sessions  Act  (r) 
does  not  confer  any  express  power  upon  the  justices  at  sessions 
to  entertain  an  appeal  when  the  appellant  does  not  apj)ear  and 
enter  the  case  for  hearing;  but  that  power  has  been  exercised  at 
some  quarter  sessions  when  the  justices  were  desirous  of  award- 
ing costs  to  the  defendant  in  the  appeal,  when  he  had  come 
forward  in  pursuance  of  the  notice  served  upon  him  to  support 
the  order  of  the  justices  at  potty  sessions,  it  being  considered 
that  the  compliance  of  the  statutable  requirements  down  to  and 
including  the  service  of  the  above  notice,  was  virtually  an  entry 
by  the  appellant,  so  as  to  enable  the  court  to  entertain  the 
appeal,  for  the  purpose  of  dismissing  it  and  awarding  costs.  By 
the  12  &  13  Vic.  c.  45,  which  applies  only  to  England,  any 
court  of  general  or  quarter  sessions,  upon  proof  of  notice  of  any 
appeal  to  the  same  court  having  been  given  to  the  party  entitled 
to  receive  the  same,  though  such  appeal  was  not  afterwards  i>ro- 
secutcd  or  entered,  may,  if  it  so  think  fit,  at  the  same  sessions 
for  which  such  notice  was  given  order  to  the  party  receiving  the 
same  such  costs  as  by  the  said  court  shall  be  thought  reasonable 
and  just.  They  are  also  empowered  to  order  the  appellant  to 
pay  the  whole  or  any  part  of  the  costs  incurred  by  the  respondent 
in  disputing  the  grounds  of  the  appeal  in  the  notice,  which,  in 
the  opinion  of  the  court  determining  the  appeal,  are  frivolous 
and  vexatious.  It  is  to  be  regretted  that  no  corresj^nding  pro- 
vision is  contained  in  the  Irish  statute,  though,  as  the  legislature 
had  the  English  Act  before  them  at  the  time  of  passing  of  the 
Petty  Sessions  (Ireland)  Act,  1857,  the  ruling  at  quarter  sessions 
above  referred  to  would  appear  to  be  a  sound  one,  and  one  that 
should  be  exercised  in  case  of  persons  brought  to  support  a  deci- 
sion of  the  justices  at  petty  sessions,  when  the  appellant  himself 
does  not  appear,  after  putting  his  adversary  to  the  costs  of  appear- 
ing, and  also  as  a  wholesome  check  on  Mvolous  appeals  («). 

(9)  Copinziger*s  C.  C.  665.  215  ;  see  post,  p.  198,  for  grounds  of 

(r)  14  k  15  Vio.  c.  98,  8.  24,  d.  6.      appeal 
(•)  Ley.  J*B.  Manual,  2nd  ed.  214, 
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If,  when  tlio  case  is  called  on,  the  respondent  does  not  appear, 
and  the  appellant  is  ready  to  go  on,  upon  the  appellant  proving 
the  service  of  the  notices  of  appeal,  and  all  the  other  matters 
requiciite  to  constitute  a  valid  appeal,  the  court  will  quash  the 
conviction  or  order  appealed  from  (t) ;  and  by  the  21  &  22  Yic. 
c.  100,  s.  8  (w),  in  case  any  respondent,  after  hating  been  served 
with  the  notice  of  appeal,  by  the  clerk  of  the  petty  sessions  in 
}iur8uance  of  that  statute,  shall  not  appear  with  the  necessary 
witnesses  upon  the  hearing  of  the  appeal,  he  shall  be  liable  to  a 
fine  not  exceeding  five  pounds,  unless  he  can  she\^  a  sufficient 
excuse  for  his  non-compliance  with  such  notice.  K  the  respond- 
ent appears,  and  the  appellant  does  not,  the  order  or  conviction 
will,  as  a  matter  of  course,  be  confirmed. 

0/  tlie  adjoummtnt  of  the  appeal,]  When  both  parties  have 
appeared,  but  owing  to  some  fatahty  one  of  them  is  not  prepared 
to  jiroceed  with  the  case,  then  an  application  may  be  made  to 
the  court  to  postpone  or  adjourn  the  hearing  of  the  appeal  till 
the  next  sessions  (v).  The  hearing  of  an  a])peal  which  has  been 
regularly  and  properly  brought  and  entered,  may  be  a(^oumed 
by  the  court  to  a  subsequent  sessions,  it  being  a  i)Ower  necessarily 
incident  to  the  sessions,  to  adjourn  the  consideration  of  an  ap_ 
})eal  properly  lodged  befoi-e  them  {w) ;  unless  where  a  particular 
statute  requiies  the  appeal  to  be  heard  at  a  particular  quarter 
sessions ;  in  such  a  case,  it  must  be  perfected  at  such  sessions  (x). 
If  the  appeal  be  taken  in  a  civil  case,  the  court  has  power  under 
the  Common  Law  Procedure  Amendment  Act,  1856  (y\  when 
deemed  right  for  the  purposes  of  justice,  to  order  an  adjournment 
or  such  time,  and  subject  to  such  terms  and  conditions  as  to 
costs,  and  otherwise  as  the  court  may  think  fit. 

Not  to  he  adjourned  teithaut  cause,']  The  justices  at  quarter 
sessions  should  not  adjourn  the  hearing  of  an  appeal  which  has 

(0  Id.  another ;  Keen  v,  R.  in  Error,  3  New 

(u)  See  ante,  p.  18C,  and  post,  tit.  Sess.  Ca.  25 ;  10  Q.  B.  928. 

Petty  Sessions  Clerk.  (a)  Bowman  v.  Blyth,  7  EI.  &  Bl. 

(v)  Coppinger,  C.  C.  668.  26  ;  the  general  power  of  adjoum- 

(tr)   H.  V.  Wiltshire  Js.,  13  East,  luent  possessed  hy  oourta  of  Q.  8. 

852  ;  It.  V.  Kimbolton,  6  A.  &  E.  does  not  apply  in  nucb  acaae,  id. 

610  ;  R.  V.  Surrey  Js.,  10  Eng.  Jur.  (y)  See  19  &  20  Vic.  c  102,  a.  22; 

72.   It  is  a  continuing  court,  and  can  this  sec  applies  to  all  oourti  <^  CSvil 

rt;spite  a  case  from  one  sessions  to  Judicature,  s.  98« 
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been  properly  brouglit  before  them,  unless  there  is  some  just 
reason  why  it  should  be  adjourned ;  Lord  Ellenborough  (z)  says 
"  There  are  two  conditions  annexed  to  tliis  right  of  appeal ; 
one  of  them,  which  is  the  giving  notice,  has  not  been  complied 
with  in  this  case ;  of  course,  therefore,  the  appeal  has  never  been 
duly  entered,  and  if  so,  it  could  not  bo  adjourned,  for  the  ses- 
sions cannot  acquire  to  themselves  a  jurisdiction  by  an  act  of 
their  own.  The  power  of  adjournment  is  only  incident  wh<»ii  the 
sessions  cannot  conveniently  hear  the  appeal  after  it  has  been 
duly  entered." 

Proof  on  appeal]  With  respect  to  the  general  practice  of  the 
hearing  of  appeals,  there  cannot  be  any  fixed  or  settled  nile,  as 
the  justices,  in  their  respective  counties,  may  make  such  niles  aa 
to  them  may  seem  the  most  convenient  and  in  accordance  with 
justice  (a).  However,  it  is  the  general  practice  of  the  different 
courts  of  quarter  sessions,  upon  the  hearing  of  appeals,  to  require 
in  the  first  instance  that  the  appellant  or  his  attorney  should 
prove  his  notices  ;  and  here  it  should  be  remarked  that  where  a 
respondent  acts  upon  a  notice  of  appeal,  he  cannot  afterwards 
call  upon  the  appellant  to  prove  it.  Upon  an  appeal  having 
been  called  on  for  hearing,  the  appellant  appeared  and  stated 
that  he  was  ready  to  go  on  ;  an  application  was  made  on  behalf 
of  the  respondent  for  an  adjournment  of  the  appeal  to  the  next 
sessions,  which  was  granted,  and  the  respondent  then  handed 
the  notice  of  appeal  to  the  clerk  to  enable  him  to  draw  up  the 
order.  At  the  next  sessions  the  respondent  required  the  service 
of  the  notice  of  appeal  to  be  proved  ;  the  appellant  was  unable 
to  do  so,  and  the  justices  declined  hearing  the  appeal,  and  con- 
firmed the  order  below.  The  Court  of  Queen's  Bench,  however, 
granted  a  writ  of  mandamus  to  the  justices,  commanding  them 
to  enter  continuances,  so  as  to  enable  them  to  hear  this  appeal ; 
that  inasmuch  as  the  respondent  had  acted  upon  the  notice,  it 

(2)  See  B.  V.  Oxfonkhire  Js.,  1  M.  general  law  ;  R.  v.  West  York  Jb.,  6 

k  S.  448.  Eng.  Jur.  1068  ;  R.  v.  Montgomery- 

(a)  Goppinger,  C.  C,  667.  The  rules  shire  Js.,  2  New  Sees.  Ca.  78  ;  R.  v. 

of  practice  of  the  court  of  Quarter  Derbyshire  Js.  16  £.  Jur.  1071;  R.  v. 

Sesaioiis  must  not  be  contrary  to  the  Saffiron  Hill  Liberty,  1  £1.  k  Bla.  93. 
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was  not  necessary  to  give  any  further  proof  of  it,  and  that  the 
appeal  ought  to  have  been  heard  (6). 

As  soon  as  the  notices  of  appeal  have  been  proved  or  admitted, 
the  clerk  of  the  peace  reads  the  conviction,  and  if  any  objections 
arise  on  the  face  of  the  document,  the  appellant^  his  counsel,  or 
attorney  proceeds  to  open  them  to  the  court  seriatim.  Should 
these  objections  be  over-ruled,  or  should  none  be  taken,  the 
respondent  opens  his  case  upon  the  merits,  and  calls  his  -wit- 
nesses, and  he  is  not  confined  to  such  witnesses  as  were  eximiined 
below.  Tliis  power,  however,  is  curtailed  as  far  as  prosecutions 
in  excise  matters  are  concerned,  by  the  7  &  8  Geo.  IV.  c*  63, 
8.  84,  amended  by  4  &  5  WilL  IV.  c.  51,  s.  24,  which  enacts 
that  no  witnesses  are  to  be  examined  in  matters  of  excise  except 
those  who  were  examined  before  the  magistrates  below,  or  ten- 
dered for  examination  and  refused  by  them. 

Grounds  of,  when  to  be  stated.]  It  will  have  been  observed  tliat> 
under  the  Petty  Sessions  Act,  the  grounds  of  appeal  are  not  re- 
([uired  to  be  stated.  This  confers  great  latitude  upon  the  appel- 
lant, but  wherever  a  statute  passed  subsequently  to  the  Petty 
Sessions  Act  requires  the  grounds  of  appeal  to  be  stated  in  the 
notice  to  the  respondent,  that  provision  must  be  observed,  and, 
it  will  not  be  competent  for  the  appellant  to  travel  into  any 
other  matters  or  objections  than  those  raised  by  his  notice  of 
appeal.  By  the  Larceny  and  Malicious  Iiguries  Acts  (c),  the 
appellant,  in  all  cases  of  appeals  under  those  statutes,  is  required 
to  embody  in  the  notice  of  appeal  served  on  the  respondent  the 
cau^  and  the  matter  of  the  appeal.  It  is  submitted  that  the 
appellant  should  not  be  held  very  closely  to  the  grounds  set 
forth  in  the  notice.  Under  the  English  act  regulating  the  quar- 
ter sessions  procedure  ((£),  it  is  provided  that  no  objection  on 
account  of  any  defect  in  the  form  of  setting  forth  any  ground  of 
appeal  shall  be  allowed,  and  no  objection  to  the  receipt  of  legal 
evidence  offered  in  support  of  any  ground  of  appeal  shall  pre- 
vail, unless  the  court  shall  be  of  opinion  that  such  ground  of 

(6)  See  Coppinger,  C.  C.  667,  and     o.  97,  ■.  68. 
oases  cited.  (d)  12  k  13  Vic.  a  45,  s.  3. 

(c)  24  &  25  Vic.  c.  96,  b.  110 ;  id. 
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appeal  is  so  imperfectly  or  incorrectly  set  forth  as  to  bo  insuffi- 
cient to  enable  the  party  receiving  the  same  to  inquire  into  the 
subject  of  such  statement,  and  to  prepare  for  trial ;  and  if  tlie 
court  18  of  opinion  that  any  objection  to  any  ground  of  appeal 
ought  to  prevail,  it  may  amend  the  grounds  of  appeal  on  such 
tezma  as  to  the  court  shall  appear  just  and  reasonable.  Where 
a  statute  (e)  required  a  party  to  give  notice  in  writing  of  his 
appeal,  and  of  the  ground  thereof;  and  he  gave  notice  of  appeal, 
stating  as  a  ground  that  he  was  not  guilty  of  the  offence^  this  was 
held  to  be  a  sufficient  notice,  as  it  meant  that  all  the  ingredients 
of  the  offence  were  disputed  (/).  Where  an  act  required  the 
party  appealing  to  send  with  the  notice  of  appeal  a  statement  of 
the  grounds  of  appeal  fourteen  days  at  least  before  the  first  day 
of  the  sessions  at  which  such  appeal  is  intended  to  be  tried,  and 
provided  that  "it  should  not  be  lawful  for  the  appellant,  on  the 
hearing  of  the  appeal,  to  go  into  or  give  evidence  of  any  other 
grounds  of  appeal  than  those  set  forth  in  such  statement,''  it  was 
held,  the  trial  of  the  appeal  having  been  adjourned  to  the  next 
s^sions,  that  the  appellant  might  serve  a  fresh  statement  of 
grounds  of  appeal,  raising  several  fresh  objections,  and  that  the 
trial  of  the  appeal  having  been  adjourned,  the  sessions  to  which 
it  was  adjourned  were  "  the  sessions  at  which  such  appeal''  was 
**  intended  to  be  tried ;"  and  that  the  appellants  were  entitled  to 
deliver  £resh  grounds  of  appeal  fourteen  days  before  those 
sessions  (g). 

If  the  court  thinks  the  case  opened  and  proved  requires  an 
answer,  the  appellant  then  opens  his  case  in  the  same  manner, 
and  the  respondent  has  a  general  reply  upon  the  whole  case. 

Where  two  or  more  defendants  have  been  convicted  and  fined 
in  separate  amounts  for  the  same  offence,  it  is  not  competent,  if 
separate  appeals  have  been  taken,  to  examine  one  of  the  appel- 
lants as  a  witness  upon  the  hearing  of  the  other  'appeals,  until 
there  has  been  a  decision  on  one  of  them,  so  as  to  render  that 
party  a  competent  witness. 

(«)  5  Geo.  lY.  c.  3d,  Eng.  Ellis  &  Ellis,  492.  Q.  B. ;  R.  v.  Der- 

(/)  B.  V.  Newcastle  J  B.  1  R  and  byahire  justices  decides  same  po»- 

AdoL  983.  tion,  6  A.  &  £.  612  ;  note  6  to  R.  v. 

(g)  B.  V,  Inhabitants  of  Kendal,  1  Kimbolton. 
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Power  to  vary,  ^c.  the  original  order.'\  The  court  has  power 
to  confirm,  vary,  or  reverse  the  order  made  by  the  magistrates, 
as  certified  in  the  form  of  appeal  {h).  The  power  to  vary  an 
order  on  appeal  conferred  by  the  statute  (t)  has  been  frequently 
exercised  at  quarter  sessions,  by  diminishing  the  sum  of  money, 
penalty,  or  term  of  imprisonment  imposed ;  but  much  doubt 
exists  as  to  the  extent  to  which  orders  may  be  varied  in  other 
respects,  as  there  are  no  decisions  marking  the  limits  of  the 
authority  of  the  appellate  court.  If  the  order  appealed  from 
cannot  be  sustained,  it  would  appear  to  be  improper  to  make  a 
new  order,  even  though  the  evidence  would  sustain  it,  the  effect 
of  which  would  be  to  turn  the  appellate  court  into  a  court  of 
original  jurisdiction.  Perhaps,  also,  an  order  totally  defective 
ought  not  to  be  amended,  nor  should  an  order  be  altered  in  a 
matter  where  the  magistrates  at  petty  sessions  are  entrusted  with 
a  discretion.  If  they  have  failed  to  exercise  it,  or  exercised  it 
improperly,  the  court  of  appeal  ought  not  to  use  that  discretion 
which  has  not  been  originally  entrusted  to  them.  On  the  other 
hand,  it  seems  reasonable  to  give  more  effect  to  the  word  "vary," 
beyond  mere  diminution  of  the  matter  ordered.  Where  an  order 
contains  all  the  necessary  elements  to  give  it  validity,  the  cor- 
rection of  an  error,  mistake,  or  redundancy,  so  as  to  leave  the 
order  valid,  would  appear  to  be  in  furtherance  of  the  object  of 
the  legislature  in  making  use  of  this  word,  which  seems  intend- 
ed to  give  some  discretion  to  be  exercised  by  the  appellate  court 
in  upholding  orders  not  entirely  satisfactory  as  originally  made  (J). 

Costsi]  The  power  of  sessions  to  award  costs  on  determining 
an  appeal  is  not  incidental  to  their  jurisdiction,  and  exists  only 
where  given  by  statute.  The  court  of  appeal  has  power,  under 
the  provisions  of  the  Petty  Sessions  Act,  to  award  to  either  party 
any  sum  not  exceeding  forty  shillings,  for  the  costs  of  such 


{k)  14  &  15  Vic,  c.  93,  8. 24.  cl.  6. 
The  adjudication  of  the  justices  is  not 
complete  until  it  has  been  reduced  to 
writing,  and  signed  by  them  ;  R.  v. 
FUntshire  Js.  15  L.  J.  M.  C.  50. 

{i)  14  &  15  Vic.  c.  98,  a.  24. 

{j)  See  the  powers  conferred  by  the 


Civil  BiU  Act.  14  &  15  Vic.  c  57. 
B.  106.  on  assistant-barristers  as  to 
amending  variances  ii^  any  proceed- 
ing in  their  court ;  also  their  powers 
in  respect  to  any  proceedings  brought 
before  them  unaer  the  Poor  Law 
Act,  12  &  13  Vic.  c.  104,  a.  29. 
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appeal  (k).  If  the  requisite  notices  have  not  been  given,  and 
the  other  conditions  of  the  statute  have  not  been  fulfilled,  the 
court  has  no  power  to  entertain  the  appeal,  for  their  jurisdiction 
depends  upon  these  essential  preliminaries  being  complied  with ; 
and  consequently,  if  the  appellant  fails  to  bring  himself  properly 
before  the  court,  the  justices  have  no  power  under  the  Petty 
Sessions  Act,  s.  24,  cl.  6,  to  entertain  the  appeal  or  to  award 
costs.  But  if  the  appellant  has  such  a  locus  standi,  it  would 
seem,  from  the  wording  of  that  clause,  that  if  he  should  with- 
draw from  his  appeal  on  the  eve  of  its  being  heard,  or  neglect  to 
attend  to  prosecute  it,  the  court  has  power  to  confirm  the  order 
below,  and  to  award  costs.  If  either  party  has  been  ordered  to 
pay  costs,  the  justices  at  petty  sessions  may  enforce  their  pay- 
ment in  the  same  manner  as  any  costs  awarded  by  the  original 
order  (/).  Where  the  costs  of  appeal  are  ordered  to  be  paid  l)y 
a  particular  party,  but  the  sum  is  not  ascertained  during  the  sit- 
ting of  the  court,  but  is  afterwards  taxed  by  the  clerk  of  the 
peace,  this  taxation  is  not  irregular  (m).  In  an  excise  case  (n)  it 
was  held  that  the  quarter  sessions  could  not  give  costs  against 
the  Crown.  The  18  &  19  Vic.  c.  90,  s.  2,  which  gives  costs 
against  the  Crown  in  certain  cases,  is  confined  to  such  inform- 
ations, &c.  as  are  mentioned  in  sec.  1,  and  to  which  the  Attor- 
ney-General must  be  a  party.  In  cases  of  disputed  debts,  the 
chairman  of  quarter  sessions  has  the  power  of  awarding  upon 
appeal  the  same  costs  as  if  the  proceedings  were  had  on  an  ori- 
ginal civil  bill,  under  14  &  15  Vic.  c.  57  (o).  As  the  Petty 
Sessions  Act  defines  the  amount  of  costs  that  may  be  awarded 
on  appeal,  it  is  submitted  that,  under  the  Larceny  and  Malicious 
Iiguries  Acts  (p),  the  appellate  court  is  restricted  to  the  samt^ 


(Jt)  14  &  15  Vic.  c.  98,  B.  24.  cl.  6. 
See  21  &  22  Vic.  c.  100,  a.  8.  wliich 
imposes  the  costs  of  the  notice  and 
service  on  the  appellant.  The  provi- 
sions of  14  &  15  Vic.  c.  93,  as  has 
been  frequently  stated,  do  not  apply 
to  the  acts  relating  to  her  Majesty's 
levenoe  of  excise  or  customs,  stamps, 
taxes,  or  post-office,  or  relating  to  the 
preservation  of  game,  see  s.  42. 

CO  14  &  15  Vic.  c.  93,  s.  24,  cl.  7. 


(m)R.  ».  Westmoreland  Js.  12  L. 
J.  M.  C.  113.  Forty  shillings  is  the 
utmost  costs  that  can  be  awarded ; 
vide  supr. 

(n)  R.  t?.  Beadle.  26  L.  J.  M.  C.  1 1 1 . 

(o)  22  Vic.  c.  14,  s.  5  ;  see  ante,  p. 
196,  for  jwisdiction  of  tiie  chairman 
at  quarter  sessions  to  avoid  costs  on 
adjournments. 

Ip)  24  &  25  Vie.  c.  96,  id.  c.  97. 
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amount,  by  reason  of  the  provisions  of  the  Petty  Sessions  Act 
being  incorporated  into  those  statutes.^ 

No  second  appeaW]  If  the  appeal  is  dismissed  for  informality, 
occasioned  by  the  party  not  having  given  notice  in  time,  or  not 
having  entered  into  a  recognizance  as  required  by  the  particular 
statute  i;rithin  the  time  specified,  the  right  to  appeal  is  gone, 
if  the  appeal  should  be  made  to  the  next  sessions.  Where, 
however,  a  party  has  under  a  particular  statute  a  given  time 
within  which  his  appeal  may  be  brought,  if  any  irregularity 
occurs  he  may  correct  it,  if  he  keeps  within  the  prescribed  time, 
and  provided  he  does  not  bring  on  the  appeal  for  hearing  at  a 
sessions ;  for  if  he  does,  and  that  his  appeal  is  dismissed  for 
irregularity,  he  cannot  appeal  again,  though  the  time  limited  by 
the  particular  statute  has  not  expired  {q). 

Judicial  notice  of  petty  sessions  districts.']  The  court  of  quarter 
sessions  ought  to  take  judicial  notice  of  the  different  petty  ses- 
sions districts  in  their  county.  Lord  Denman,  C.  J.,  says  (r), 
"Upon  appeal  it  was  objected  that  there  was  no  such  petty 
sessional  division,  and  consequently  that  the  order  was  on  the 
face  of  it  made  without  jurisdiction.  The  court  of  quarter  ses- 
sions properly  held  that  they  would  not  require  or  indeed  receive 
evidence  as  to  petty  sessional  divisions  in  their  county,  but 
would  take  judicial  notice  of  them;"  therefore,  where  there 
should  be  an  appeal  from  a  conviction  made  upon  complaint  of 
an  offence  committed  in  a  townland  of  one  county,  which  has 
been  added  to  a  petty  sessions  district  of  another  county,  and 
where  it  is  alleged  the  magistrate  had  no  jurisdiction  to  try  the 
offence  at  that  petty  sessions,  the  court  of  quarter  sessions  should 
take  judicial  notice  what  county  the  townland  belongs  to. 

Certijkaie  of  decision.]  When  the  court  has  decided  the 
appeal,  the  clerk  of  the  peace  or  the  proper  officer  of  the  recor- 
der's court,  as  the  case  may  be,  certifies  the  decision  at  the  foot 
of  the  form  of  appeal,  and  returns  it>  with  the  proceedings,  to 
the  justices  of  the  petty  sessions  at  which  the  order  has  been 

(o)  Coppinger,  C.  C.  667  ;  R.  v.  (r)  R.  v.  Whittles,  3  N.  a  Ca.  897. 

YorkBhire  Js.,  3  T.  R.  776. 
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madei  This  is  to  be  done  within  seven  days  after  the  ap{)eal 
has  been  decided  (s). 

OerUjieate  of  appeal  not  prosecuted.]  If  the  appeal  has  not 
been  prosecuted,  the  officer  is  to  give  a  certificate  to  that  effect 
upon  the  recognizance,  and  return  it  to  the  justices  at  petty 
sessions,  ¥rithin  seven  days  after  the  termination  of  the  sessions 
at  which  the  appeal  ought  to  have  been  prosecuted,  without 
making  any  charge  for  the  certificate  (t). 

Mandamus  to  re-hear  urill  not  lie.]  It  has  been  decided  that 
the  Court  of  Queen's  Bench  will  not  grant  a  mandamus  to 
re-hear  an  appeal  which  the  justices  have  gone  into  and  decided, 
though  erroneously  (i*). 

Order  confirmed  on  appeal,  no  action.]  By  12  Vic.  c.  16,  s.  G, 
where  a  warrant  of  distress  or  warrant  of  commitment  shaU  be 
granted  by  a  justice  of  the  peace  upon  any  conviction  or  order, 
which,  either  before  or  after  the  granting  of  such  warrant,  shall 
have  been  confirmed  upon  appeal,  no  action  lies  against  the 
magistrate  who  granted  the  warrant  for  anything  done  under  it 
by  reason  of  any  defect  in  such  conviction  or  order. 
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By  statute  20  &  21  Vic.  c.  43,  entituled  "An  Act  to  Improve 
the  Administration  of  the  Law  so  far  as  respects  Summary  Pro- 
ceedings before  Justices  of  the  Peace,*'  provision  has  been  madci 
for  obtaining  the  opinion  of  any  of  the  superior  courts  of  law  in 
Dublin  on  any  question  of  law  where  either  party  is  dissatisfied 
with  the  decision  of  the  justices,  and  that,  whether  the  proceeding 
be  affirmed  or  dismissed  (a). 


(0  14  k  15  Vic.  c  93,  B.  24,  cL  6. 
Ab  to  the  liffhts  of  the  partiee  not 
beinff  aflfectea  by  the  n^ligence  of 
the  3eA,  see  Maxwell  v,  Madauran, 
Huda.  EL  Franoh.  819. 

(0  14  &  15  Vic.  c.  93,  8.  24,  cl.  6. 


(tt)  R.  V.  Carnarvon  Js.,  4  B.  & 
Aid.  86 ;  Paley  on  Conv.  327,  4th 
ed.  vide  post,  tit.  Certiorari. 

(a)  See  Davys  v,  Douglas,  2S  L. 
J.  M.  C.  193. 
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Accordingly,  by  section  2  of  that  statute,  it  is  enacted  that 

After  the  hearing  and  determination  by  a  justice  or  justices  of 
the  peace  of  any  information  or  complaint  which  he  or  they  have 
power  to  determine  in  a  summary  way,  by  any  law  now  in  force 
or  hereafter  to  be  made,  either  party  to  the  proceeding  before  the 
said  justice  or  justices,  if  dissatisfied  with  the  said  determination 
as  being  erroneous  in  point  of  law  (6),  may  apply  in  writing  within 
three  days  after  the  same  to  the  said  justice  or  justices,  to  state 
or  sign  a  case  setting  forth  the  facts  and  the  grounds  of  such 
determination,  for  the  opinion  thereon  of  one  of  the  superior 
courts  of  law,  to  be  named  by  the  party  applying ;  and  such 
party,  hereinafter  cjilled  "  the  appellant,'*  shall,  within  three  days 
after  receiving  such  case,  transmit  the  same  to  the  court  named 
in  his  application,  first  giving  notice  in  writing  of  such  appeal, 
with  a  copy  of  the  case  so  stated  and  signed,  to  the  other  party 
to  the  proceeding  in  which  the  determination  was  given  herein- 
after, called  "  the  respondent.*' 

Seri^we  of  notice  on  justice  to  state  a  case.]  The  application  in 
writing  to  the  magistrates  in  this  section  referred  to,  should  be 
served  upon  each  of  the  justices  who  have  determined  the  mat- 
ter, by  delivering  it  personally,  or  by  leaving  it  at  their  places 
of  residence.  The  apphcation  or  notice  may  be  in  the  following 
form  : — 

To  A.  B.  and  C.  D.  Esqrs.  two  of  her  Majesty's  justices,  prac- 
tising in  and  for  the  county  of 

In  the  matter  of  an  information  (or  complaint)  wherein  E.  F. 
was  informant  (or  complainant)  and  the  undersigned,  G.  H.  was 

defendant,  heard  before  and  determined  by  you  at ^  in  the 

said  county  of ,  on  the  ■         day  of instant. 

Gentlemen, 

1  hereby  give  you  notice  that,  pursuant  to  the  provisions  of 
the  20  &  21  Vic.  c.  43,  intituled  "An  Act  to  Improve  the 
Administration  of  the  Law,  so  far  as  respects  Summary  Proceed- 
ings before  Justices  of  the  Peace,"  I,  being  dissatisfied  with  your 
determination  of  the  said  information  (or  complaint),  do  require 
you  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds 

(b)  Justices,  on  a  summons  for  not  the  above  section,  and  the  court  held 
pajiiig  a  highway  rate,  having  re-  it  was  not  a  proper  mode  of  proceed- 
fused  to  enforce  the  payment  on  the  ing.  Walker  v.  Great  Weetem  Rail- 
ground  that  the  land  assessed  was  way  Company,  29  L.  J.  M.  C.  107  ; 
exempt,  an  appeal  was  taken  under  see  R.  v.  T^ewman,  id.  117. 
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of  yonr  determinatioii  upon  the  hearing  of  the  said  information 
(or  complaint)  in  order  that  I  may  take  the  opinion  thereon  of 
her  Majesty's  Court  of  Queen's  Bench  (or  Common*  Pleas  or 
Exchequer  of  Pleas). 

I  am,  Gentlemen, 

Yours,  &c., 


Dated  the day  of ,  18—. 

In  the  Queen's  Bench  {or  C.P.  or  E.) 


G.  H. 

(Place  of  ahode). 


Unless  the  dissatisfied  party  applies  within  three  days  after 
the  determination  to  the  justices,  to  state  and  sign  a  case,  the 
court  ahove  has  no  power  to  entertain  the  matter. 

Three  dayB  notice^  Sunday  is  to  he  computed  in  the  three 
days  allowed  in  this  section  for  an  application  to  justices  to  state 
a  case,  although  it  he  the  last  day  (c).  For  where  an  act  gives 
a  particular  numher  of  days,  saying  nothing  of  Sundays,  tliese 
are  consecutive  days.  Sunday  counts  as  one  of  them  although 
it  is  the  last  day  (rf).  The  appellant  should  therefore  apply  to 
the  justices  on  the  Saturday,  when  Sunday  appears  to  be  the 
last  of  the  three  days.  Persons  convicted  for  selling  adulterated 
articles  of  food  or  drink  under  the  23  &  24  Vic.  c.  84,  have  by 
section  8  of  that  statute  five  days  instead  of  three  days  to  apply 
to  the  justices  of  the  peace  to  state  a  case. 

Form  of  cam  to  he  given  by  J,P.^  It  may.be  advisable  also  to 
give  a  form  of  case  to  be  submitted  by  the  justices  upon  their 
receiving  the  above  notice,  when  they  do  not  consider  the  appli- 
cation frivolous. 

In  the  matter  of  an  information  {or  complaint)  wherein  A.  B. 
was  informant  {or  complainant)  and  CD.  defendant. 

This  is  a  case  stated  for  the  opinion  of  the  Court  of (at 

the  instance  of  the  defendant)  pursuant  to  the  provisions  of  an 
act  to  improve  the  administration  of  the  law,  so  far  as  respects 
summary  proceedings  before  justices  of  the  peace  (20  &  21  Vic. 
c.  43). 

At  a  petty  sessions  holden  in  and  for  the  petty  sessions  district 

(c)  Peacock,  app.;  the  Queen  re-  Weekly  R.  66  ;  Rowberry  v.  Mor- 
■poQdent ;  i  Com.  B.  R.  N.  S.  264.      gan,  9  Exch.  730. 

(d)  R.   V.  Leicefttcnhire   Js.,    8 
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of         ,  county  of y  on  —  the  —  day  of         ■,  before 

us,  the  undersigned  justices  of  the  peace  acting  in  and  for  the 
said  county  of  ,  in  the  petty  sessions  district  aforesaid,  one 
CD.  (the  above-named  defendant)  was  charged  in  and  by  a 
certain  information  {or  complaint  or  summons)  for  that  [here 
state  the  subject  matter  of  information,  complaint  or  summons], 
and  the  said  parties  respectively  being  then  present,  the  charge 
was  duly  heard  before  us,  and  upon  such  hearing,  we  adjudged 
{or  ordered)  [state  the  judgment  of  the  court]. 

And  whereas,  the  said  C.  D.  hath,  pursuant  to  the  provisions 
of  the  before-mentioned  statute,  given  us  notice  and  required  us 
to  state  and  sign  a  case  setting  forth  the  facts  and  grounds  of  our 
determination  upon  the  hearing  of  the  said  information  {or  com- 
plaint) in  order  that  he  might  take  the  opinion  of  the  said  Court 
of 

Now,  wo,  the  said  justices,  pursuant  to  the  said  notice  and  the 
provisions  of  the  said  statute,  do  hereby  state  and  sign  such  case 
as  aforesaid  as  follows : — 

At  the  hearing  of  the  said  information  {or  complaint^  &c.)  it 
was  proved  on  the  part  of  the  informant  {or  complainant)  that, 
[if  the  question  reserved  turns  upon  the  iact,  whettier  or  not  the 
evidence  brings  the  case  within  the  operation  of  the  statute  upon 
which  the  proceedings  are  foimded,  or  whether  or  not  it  renders 
the  defendant  legally  liable,  or  is  in  itself  legally  admissible,  set 
out  so  much  of  it  as  is  necessary  to  raise  the  point]. 

And  whereas,  it  was  contended  on  the  part  of  the  defendant 
[here  state  the  legal  objections  as  taken  by  the  defendant]. 

And  whereas,  upon  the  said  hearing,  we  being  of  opinion  that 
[here  state  the  grounds  upon  which  the  justices  decided,  as  that 
the  evidence  brought  the  case  within  the  operation  of  the  statute; 
or  that  it  rendered  the  defendant  legally  liable  under  the  statute ; 
or  that  the  said  evidence  was  admissible,  and  they  admitted  it 
accordingly]  we  gave  judgment  against  the  defendant  as  aforesaid. 

And  hereupon  the  judgment  of  the  court  is  required  as  to 
whether  we,  the  said  justices,  were  correct  in  point  of  law  in  our 
determination  as  aforesaid,  or  as  to  what  should  be  done  in  the 
premises. 

Given  under  our  hands  and  seals,  this  day  of , 

18—. 


E.  F.  [Ss,] 
G,  H,  [Ss.] 


Amending  case,^  Where  magistrates  stated  a  case  for  the 
opinion  of  the  court  under  the  before  mentioned  section,  the 
court  declined,  before  the  case  came  on  for  argument,  to  send  it 
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back  to  be  amended  (e).  But  where  the  justices  omitted  to  set 
oat  a  mateiial  document,  which,  as  appeared  by  affidavit^  was  in 
evidence  before  them,  the  court  sent  the  case  back  for  amend- 
ment on  motion,  before  the  case  came  on  for  argument  (/).  The 
court  will  not  remit  a  case  to  the  magistrates  to  be  amended, 
where  the  object  of  such  amendment  is  merely  the  ascertainment 
of  a  question  of  fact,  and  not  the  supplying  a  defect  in  the  case 
stated  for  the  purpose  of  raising  a  question  of  law  (^). 

NoUce  to  the  reapondent']  It  will  be  perceived  that  the  same 
section  also  provides  that  the  appellant  or  party  applying  is, 
within  three  days  after  receiving  such  case,  to  transmit  it  to  the 
court  named  in  his  application,  first  giving  notice  in  writing  of 
such  appeal,  with  a  copy  of  the  case  so  stated  and  signed  to  the 
respondent  Compliance  with  this  provision  of  the  section  is  a 
condition  precedent  to  the  court  hearing  the  appeal  (/t).  But  if 
the  appellant  has  done  all  that  he  could  do  to  comply  with  the 
statute,  it  is  sufficient,  although  the  notice  may  not  actually  have 
reached  the  respondent ;  for  the  authorities  decide,  that  a  con- 
dition precedent  has  been  held  to  be  complied  with,  where  it 
was  impossible  to  perform  it  {i).  The  provisions  contained  in 
the  section  "that  the  appellant  shall,  within  three  days  after 
receiving  the  case,  transmit  the  same  to  the  court  named,"  is  a 
condition  precedent  to  the  jurisdiction  of  the  court  to  hear  the 
appeal,  and  it  cannot  be  waived ;  and,  therefore,  where  it  had 
not  been  complied  with,  the  court,  notwithstanding  strong  cir- 
cumstances shewing  waiver,  struck  out  the  case  (/).  The  notice 
to  be  given  to  the  respondent  may  be  in  the  following  form  : — 

Notice  to  the  Respondent. 
To  A.  B. 

Take  notice,  that  I,  the  undersigned  C.  D.,  being  the  defen- 
dant in  an  information  {or  complaint)  laid  against  me  by  you  on 

the  —  day  of ,  and  heard  and  determined  by  E.  F.  and 

G.  H.,  Esquires,  two  of  her  Majesty's  justices  of  the  peace,  acting 

(0  Christie  v.  Guardifuui  of  St.  {h)  WoodhouBe  v.  Woods,  29  L. 

Luke^  27  L.  J.  M.  C.  163.  J.  M.  C.  149. 

(/)  Yorkshire,  Tiie,  &c  Co.  v,  Ro-  (t)  Id. 

thenm  Board  of  Health,  id.  235,  C.P.  {j)  Morgan  v.  Edwards,  29  L.  J. 

{g)  Tottenham  v.  Nowlan,  9  I.  M.  C.  108. 
C.  L.  R.  Appx.  zzvi. 
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in  and  for  the  county  of ,  in  the  petty  sessions  district 

of ,  and  upon  which  information  {or  complaint)  I  was  con- 
victed (or  an  order  was  made  u]X)n  me),  liave  required  the  said 
justices,  pursuant  to  the  20  &  21  Vic.  c.  43,  intituled  "An  act 
to  improve  the  administration  of  the  law  so  far  as  respects  sum- 
mary proceedings  l>eforo  justices  of  the  peace,"  to  state  and  sign 
a  case  setting  forth  the  facts  and  grounds  of  the  determination 
upon  the  hearing  of  the  said  information  (or  complaint)  in  order 

that  I  might  take  the  opinion  of  the  Court  of ;  and  further 

take  notice,  that  I  have  duly  entered  into  recognizance  with 
sufficient  sureties  [as  the  case  may  be]  as  required  by  the  said 
statute  ;  and  further  take  notice,  that  in  pursuance  of  my  appli- 
cation to  the  said  justices,  they  have  stated  and  signed  a  case 

for  the  opinion  of  the  said  Court  of ,  a  copy  of  which  is 

annexed  hereto. 
Dated,  &c. 

Yours,  &c., 

C.  D. 
(Place  of  abode). 

SufficUncy  of  service  of  notice^  Where  the  respondent  did  not 
appear  on  the  appeal  in  the  court  above,  it  was  shewn  by  affi- 
davit that  the  respondent  not  being  to  be  found,  that  the  notice 
of  appeal  and  the  copy  of  the  case  stated  had  been  served  upon 
her  attorney  within  three  days  after  the  appellant  received  the 
case,  and  that  the  notice  and  copy,  afterwards  and  before  the 
hearing  of  the  appeal,  came  to  her  hands,  and  the  court  held 
such  service  a  sufficient  compliance  with  the  provisions  of  the 
act  (h) 

By  the  3rd,  4th,  5th,  &  6th  sections,  it  is  provided  that — 

III.  Security  and  notwe  to  he  given  by  the  appellant,']  The 
appellant,  at  the  time  of  making  such  application,  and  before  a 
case  shall  be  stated  and  delivered  to  him  by  the  justice  or  jus- 
tices, shall  in  every  instance  enter  into  a  recognizance  (/)  before 
such  justice  or  justices,  or  any  one  or  more  of  them,  or  any 
other  justice  exercising  the  same  jurisdiction,  ^ith  or  without 
surety  or  sureties,  and  in  such  sum  as  to  the  justice  or  justices 

{k)  S3rred  v.  Canithers,  27  L-  J.  M.  into  it  simultaneously  with  making 

C.  273  ;  8  E.  &  BL  469.  the  application,  Chapman  v.  Bobin- 

(l)  This  recognizance  may  be  en-  son,  28  L.  J.  M.  C.  30.    For  foim 

terod  into  at  any  time  during  the  of  recognizance  lee  post,  Appendix, 

three  days  allowed  for  applying  for  a  tit.  Recognizance, 
case,  and  the  appellant  ne^  not  enter 
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shall  seem  meet,  conditioned  to  prosecute  without  delay  such 
appeal,  and  to  submit  to  the  judgment  of  the  superior  court,  and 
pay  such  costs  as  may  be  awarded  by  the  same  ;  and  the  appel- 
lant shall  at  the  same  time,  and  before  he  shall  be  entitled  to 
have  the  case  delivered  to  him,  pay  to  the  clerk  to  the  said  jus- 
tice or  justices  his  fees  for  and  in  respect  of  tlie  case  and  recog- 
nizances, and  any  other  fees  to  which  such  clerk  shall  be  entitled, 
which  fees,  except  such  as  are  already  provided  for  by  law,  shall 
be  according  to  the  schedule  to  this  act  annexed  marked  (A), 
until  the  same  shall  be  ascertained,  appointe<l,  and  regiilated  in 
the  manner  prescribed  by  the  statute  eleventh  and  twelfth 
Victoria,  chapter  forty-three,  section  thirty ;  and  the  appellant, 
if  then  in  custody,  shall  be  liberated  upon  the  recognizance 
being  ftirther  conditioned  for  his  appearance  before  tlie  same 
justice  or  justices,  or,  if  that  is  impracticable,  before  some  other 
justice  or  justices  exercising  the  same  jurisdiction  who  shall  be 
then  sitting,  within  ten  days  after  the  judgment  of  the  superior 
court  shall  have  been  given,  to  abide  such  judgment,  unless  the 
determination  appealed  against  be  reversed. 

IV.  [Justices  may  refuse  a  case  where  tJi^  think  the  ajypUcation 
frivolous.^  If  the  justice  or  justices  bo  of  opinion  that  the 
application  is  merely  frivolous,  but  not  otherwise,  he  or  they 
may  refuse  to  state  a  case,  and  shall,  on  the  request  of  the  ai)pel- 
lant,  sign  and  deliver  to  him  a  certificate  of  such  refusal ;  ])ro- 
vided  that  the  justice  or  justices  shall  not  refuse  to  state  a  case 
where  application  for  that  purpose  is  made  to  them  by  or  under 
the  direction  of  her  Majesty's  Attorney- General  for  England  or 
Ireland^  as  the  case  may  be. 

V.  [Where  the  justices  refuse,  the  Q,  B,  may  order  a  case  to  he 
Btaied,]  AVhere  the  justice  or  justices  shall  refuse  to  state  a  case 
as  aforesaid,  it  shall  be  lawful  for  the  ai)pellant  to  apply  to  the 
Court  of  Queen's  Bench,  upon  an  affidavit  of  the  facts,  for  a  rule 
calling  upon  such  justice  or  justices,  and  also  upon  the  respond- 
ent, to  shew  cause  why  such  case  should  not  be  stated  ;  and  the 
said  court  may  make  the  same  absolute  or  discharge  it,  with  or 
without  payment  of  costs,  as  to  the  court  shall  seem  meet,  and 
the  justice  or  justices,  upon  being  served  with  such  rule  absolute, 
shall  state  a  case  accordingly,  upon  the  appellant  entering  into 
such  recognizance  as  is  hei-einbefore  provided. 

The  court  refused  a  rule  to  justices  under  this  section,  ordering 
them  to  state  a  special  case  for  the  opinion  of  the  court,  where  the 
objection  was  that  they  had  improperly  received  evidence ;  to 
enable  the  court  to  interfere,  it  must  appear  that  the  determination 
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of  the  justices  was  wrong  (11).  Where  a  publican  applies  to'magis- 
trates  sitting  at  P.  S.  for  a  renewal  of  his  licence  under  17  &  18 
Vic.  c.  89,  and  18  &  19  Vic.  c.  62,  which  application  is  refused 
upon  the  ground  that  the  applicant's  house  had  not  been  properly 
conducted  during  the  previous  year,  it  has  been  held  that  this  is 
not  a  case  in  which  the  superior  court  will  direct  the  magistrates 
to  state  a  case  under  this  section,  it  being  neither  an  informaHon 
or  complaint  within  the  meaning  of  this  statute,  but  a  matter  of 
fact,  to  be  ascertained  by  the  justices  (m). 

VI.  [Superior  court  to  determine  the  questions  on  the  case.'l  The 
court  to  which  a  case  is  transmitted  imder  this  act  shall  hear 
and  determine  the  question  or  questions  of  law  arising  thereon, 
and  shall  thereupon  reverse,  affirm,  or  amend  the  determination 
in  respect  of  which  the  case  has  been  stated,  or  remit  the  matter 
to  the  justice  or  justices,  with  the  opinion  of  the  court  thereon, 
or  may  make  such  other  order  in  relation  to  the  matter,  and  mat/ 
make  such  orders  as  to  coats  as  to  the  court  may  seem  fit  ;  and  all 
such  orders  shall  be  final  and  conclusive  on  all  parties :  provided 
always  that  no  justice  or  justices  of  the  peace  who  shall  state 
and  deliver  a  case  in  pursuance  of  this  act  shall  be  liable  to  any 
costs  in  respect  or  by  reason  of  such  appeal  against  his  or  their 
determination. 

It  is  not  the  duty  of  the  court  to  give  an  opinion  on  a  ques- 
tion submitted  by  the  parties,  appellant  and  respondent^  upon 
the  discussion  of  a  case  submitted  by  magistrates  which  does  not 
contain  that  question  (n).  No  objection  can  be  relied  upon  in 
the  court  above  which  was  not  taken  before  the  justices  (o).  The 
court  will  not,  upon  the  points  raised  in  a  special  case,  review 
the  decision  of  magistrates  as  to  the  sufficiency  of  the  evidence 
to  prove  the  charge ;  but  when,  in  a  special  case,  the  magistrates, 
after  asking  the  advice  of  the  court  as  to  the  points  made  before 
them,  proceed  to  ask  advice  "  as  to  what  should  be  done  in  the 
premises,"  this  brings  the  whole  case  before  the  court  (p). 

{It)  R.  v.  Maodeefield  Js.,  2  L.  T.  Jur.  N.  S.  100,  Bug. 
N.  S.  352,  Q.  B.  (o)  Mottennan,  App.  the  Eastern 

(w)  In  re  DiUon,  11  I.  C  L.  R  R.  C.  Reap.  7  C.  B.  N.  a  68 ;  Purids 

232.  V.  Huxtable,  28  L.  J.  M.  C.  221. 

(n)  The  poor  of  Westminster,  &o.  {p)  Doyle,  App.,  Morris  Reap.  6. 

App.,  overseers  of  Battersea  Resp.  6.  Ir.  Jur.  N.  S.  60. 
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Amendment  hy  court  on  appecU.]  The  Court  of  Queen's  Bench 
in  England  has  declined  to  exercise  their  power  to  amend  an 
Older  under  the  6th  sec,  where  it  would  deprive  the  appellant 
of  his  power  to  appeal  to  the  quarter  sessions  under  the  statute 
upon  which  the  proceedings  below  were  instituted  (q). 

It  has  been  decided  under  this  6th  section,  that^  on  the  hear- 
ing of  an  appeal,  if  the  respondent  does  not  appear,  the  appel- 
lanty  in  order  to  entitle  him  to  the  judgment  of  the  court,  must 
ahew  that  the  decision  of  the  magistrates  was  wrong  (r). 

Costs.]  In  all  cases  of  appeal  under  this  act  on  informations, 
the  court  has  power  under  the  6th  section  to  award  costs  to  the 
successful  party,  including  cases  in  which  the  Crown  is  directly 
or  indirectly  a  party  to  the  information.  Therefore,  on  appeal 
against  a  conviction  on  an  information  by  an  excise-officer,  under 
the  4  &  6  Wm.  TV.  c.  85,  s.  17,  the  court  can  award  costs  to 
the  respondent^  the  excise-officer  (s). 

Where  a  conviction  under  a  local  act  was  quashed  upon  appeal 
Under  this  act^  the  court  ordered  the  party  prosecuting  to  pay 
the  costs  {t). 

Case  mxiy  he  sent  hack  to  he  amended!]  The  court  has  power 
Under  section  7,  if  they  think  fit,  to  cause  the  case  to  be  sent 
back  for  amendment,  and  it  shall  be  amended  accordingly,  and 
judgment  given  upon  the  amended  case. 

Power  of  superior  courts  mxiy  he  exercised  hy  judge  at  chambers.] 
J5y  section  8,  the  authority  and  jurisdiction  by  this  act  given  to 
a  superior  court  may  be  exercised  by  a  judge  sitting  in  chambers, 
and  as  well  in  vacation  as  in  term  time ;  and  it  has  been  held 
that  a  judge  in  chambers  can  grant  an  order  upon  justices  to 
state  a  case  under  the  provisions  of  this  statute  (w). 

Practice.]  In  the  argument  of  cases  stated  under  this  statute 
the  same  course  is  to  be  adopted  as  in  law  arguments ;  the 
junior  counsel  for  the  appellant  opens  the  arguments ;  then  the 
junior  on  the  other  side  opens  the  respondent's  case,  and  is  fol- 


(q)  ShftckeU  v.  West,  6  Jar.  N.  S. 
96,  Eng.  8.  C.  29  L.  J.  M.  C.  45. 

(r)  Syred  v.  CarutherB,  27  L.  J. 
M.  C.  273  ;  £1.,  BL  &  EL  469. 

(«)  Moore  v.  Smith,  28  L.  J.  Q.  B. 


126. 

(t)  Venablee  v.  Hardman,  4  Jur. 
N.  8.  1108,  Q.B  ;  28  L.  J.M.C.  83. 

(u)  ExparU  Smith,  27  L.  J.  M.  C. 
186. 


212  SUMMARY  JURISDICTION. 

lowed  by  his  senior ;  the  senior  counsel  for  the  appellant  replies 
upon  the  whole  case  (v). 

After  decision  justices  may  issu4  toarrants,'\  After  the  decision 
of  the  superior  courts,  the  justices,  by  section  9,  in  relation  to 
whose  determination  the  case  has  been  stated,  or  any  other  J.  P« 
exercising  the  same  jurisdiction,  shall  have  the  same  authority 
to  enforce  any  conviction  or  order  made  by  such  superior  court» 
as  the  justices  who  originally  decided  the  case  woidd  have  had 
Xa^  enforce  his  determination,  if  the  same  had  not  been  appealed 
against.     Accordingly  it  is  enacted  that 

[After  the  decision  of  superior  court,  Justices  may  issue  warrants.^ 
After  the  decision  of  the  superior  court  in  relation  to  any  case 
stated  for  their  opinion  under  this  act,  the  justice  or  justices  in 
relation  to  whose  determination  the  case  has  been  stated,  or 
any  other  justice  or  justices  of  the  peace  exercising  the  same 
jurisdiction,  shall  have  the  same  authority  to  enforce  any  con- 
viction or  order  which  may  have  been  affirmed,  amended,  or 
made  by  such  superior  court,  as  the  justice  or  justices  who  ori- 
ginally decided  the  case  would  have  had  to  enforce  his  or  their 
determination  if  the  same  had  not  been  appealed  against ;  and 
no  action  or  proceeding  whatsoever  shall  be  commenced  or  had 
against  the  justice  or  justices  for  enforcing  such  conviction  or 
order,  by  reason  of  any  defect  in  the  same  respectively. 

By  section  10,  no  certiorari  shall  be  required  for  the  removal 
of  any  convi(;tion,  order,  or  other  determination  in  relation  to 
which  a  case  is  stated  under  this  act. 

Court  may  make  rules.']  By  section  11,  power  is  given  to  the 
superior  courts  of  law  to  make  and  alter  rules  to  regulate  the 
practice  and  proceedings  under  this  act  [w). 

Recognizances,  how  to  he  enforced,]  By  section  13,  in  all  cases 
where  the  conditions  in  the  recognizances  shall  not  have  been 
complied  with,  the  justices  who  shall  take  the  same,  or  any 
other  justice,  shall  certify  upon  the  back  of  the  recognizance  in 
wliat  respect  the  conditions  have  not  been  observed,  and  trans- 
mit the  same  to  the  clerk  of  the  peace  of  the  county,  &c.,  where 
such  recognizance  shall  have  been  taken,  to  be  proceeded  upon 

(v.)  R.  V.  Brophy,  9  Ir.  C.  L.  app.  (w)  Up  to  the  time  of  thiB  work 

11.     See  as  to  the  practice  in  Enff-  going  to  press,  no  rules  have  been 

land  on  the  hearing  of  the  case,  EUis  pubushed  by  tiie  superior  oourtB  in 

V.  Kelly,  6  £ng.  Jurist,  N.  ti.,  1119.  Ireland  in  relation  to  this  act 
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in  like  manner  as  other  recognizances  forfeited  at  quarter  sessions 
may  now  by  law  be  enforced ;  and  such  certificate  shall  be  deemed 
sufficient  pritnd  facie  evidence  of  the  said  recognizance  ha^'ing 
been  forfeited. 

Appellant  not  to  appeal  to  Q,  S.]  Finally,  by  section  14  it  is 
enacted  that  any  person  who  shall  appeal  under  this  act  shall  be 
taken  to  have  abandoned  his  right  to  appeal  to  the  quarter  ses- 
sions, conclusively,  to  all  intents  and  purposes. 

Fees  to  be  taken  by  petty  sessions  clerk.]  The  following  is  the 
table  of  fees  given  in  the  schedule  to  the  act  which  the  petty 
sessions  clerk  is  entitled  to  demand  imder  section  3  (x) : — 

s.  d. 
For  drawing  Case  and  Copy,  where  the  case  does  not 

exceed  five  folios  of  ninety  words  each      -         -         -  10  0 
^Tiere  the  Case  exceeds  five  folios,  then  for  every  addi- 
tional folio -  1  0 

For  the  Recognizance  to  be  taken  in  pursuance  of  the  act  5  0 

For  every  Enlai^ement  or  Renewal  thereof  -        -        -  2  6 

l^or  Certificate  of  Refusal  of  Case        -        -         -        -  2  0 
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The  writ  of  habeas  corpus  ad  suf/jiciendvm  (a)  issues  in  criminal 
cases,  and  is  deemed  a  prerogative  writ,  which  the  Queen  may 
send  to  any  place,  she  ha\'ing  a  right  to  be  informed  of  the  state 
and  condition  of  every  prisoner,  and  for  what  reason  confined  (6). 
It  is  also,  as  regards  the  subject,  deemed  his  writ  of  right,  to 
which  he  is  entitled  ex  debito  justitias^  and  is  in  the  nature  of  a 
writ  of  error  to  examine  the  legality  of  the  commitment  (c). 

rhity  of  judges  to  issue  the  unit']  The  obligation  of  judges  to 
issue  this  writ,  and  of  gaolers  to  act  in  obedience  to  it,  is  enforced 
in  Ireland  by  the  21  &  22  Geo.  III.  c.  11  (Irish),  commonly 

{x)  Vide  post,  chap.    "  Petty  Sea-  all  such  things  as  the  court  shall  con- 

nona  Clerk,**  and  21  k  22  Vic.  c.  100,  rider  of  the  party  in  that  behalf." 

for  feet  payable  to  the  clerk.  (6)  See  Cro.  Jac.  543,  2  Gab.  C. 

(a)  So  termed  from  the  language  L.  181. 

of  the  wiity  *'  to  undergo  and  receive  (c)  Bac.  Ab.  4th  vol.  Hab.  Corp.  A. 
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called  the  Habeas  Corpus  Act.  The  writ  is  granted  by  any  of 
the  superior  courts  in  term  time,  or  by  the  Chancellor  or  any  of 
the  twelve  judges  in  vacation. 

How  obtained.]  The  writ  is  never  obtained  as  of  course  in  the 
offices  ;  but  an  application  must  be  made  to  the  court  or  judge  {d). 
In  term  time  the  motion  is  made  by  coimsel ;  in  vacation  upon 
the  documents  laid  before  the  judge.  If  it  be  made  to  the  court  in 
term,  it  is  grounded  on  an  affidavit  of  the  circumstances  (e).  If 
made  to  a  judge  in  vacation,  under  the  Habeas  Corpus  Act>  there 
should  be  a  request  in  writing,  signed  by  the  party,  or  some  one 
on  his  behalf  and  attested  by  two  witnesses  (/).  This  should 
also  be  accompanied  with  a  copy  of  the  committal,  or  an  affida- 
vit that  a  copy  has  been  demanded  and  refused ;  and  in  such 
case  the  writ  will  issue  almost  as  a  matter  of  course,  every  pre- 
sumption being  made  against  the  legality  of  the  commitment  (g). 
The  writ  will  not,  it  is  said,  be  granted  on  the  mere  affidavit  of 
the  prisoner  (which,  however,  should  be  had  if  possible)  (h) ; 
but  the  application  must  be  supported  by  additional  evidence. 
The  practice  which  has  hitherto  prevailed  in  this  country  of 
granting  a  conditional  order  for  a  habeas  corpus  is  now  altered, 
and,  in  future,  assimilating  the  practice  to  that  in  England,  a 
peremptory  order  will  issue  in  the  first  instance,  absolute  as  to 
the  issuing  the  writ,  and  conditional  as  to  the  attachment  (t). 

Application  for  a  rule,]  The  application  may  be  for  a  rule 
calling  on  the  keeper  of  the  prison  to  shew  cause  why  a  writ  of 
Jtabeas  corpiLs  should  not  issue  to  bring  up  the  body  of  the  pri- 
soner, and  why,  in  the  event  of  the  rule  being  made  absolute,  he 
should  not  be  discharged  without  the  writ  of  habeas  corjms  actu- 
ally issuing,  and  without  his  being  personally  brought  before  the 
court ;  and  this  is  a  convenient  course,  as  it  saves  expense  (J). 
And  in  the  case  of  ex  parte  Cross  {k\  the  court  granted  a  rule 


{d)  3  Bl.  0)m.  132  ;  Bac.  Abr. 
Hab.  Corp.  B.  6 ;  Hayes,  C.  L.  878. 

(c)  1  Ch.  Oriml.  L.  125. 

(/)  1  Hayee,  C.  L.  878. 

(^)  HobhouBe's  case,  3  B.  &  Aid. 
420. 

(/a)  In  rt  Parker,  5  Mee.  k  W. 
82. 


(t)  In  re  Matthews,  5  Ir.  J.  N.S. 
225. 

0*)  iS'a;j)arfeEggington,2EL&Bl. 
717  ;  see  rt  Geswood,  2  £1.  &  Bl. 
952  ;  Clark  v.  Smith,  8  C.  B.  984  u 
ex  parte  Jacklin,  2  D.  &  Lowndes, 
103  ;  5  C.  B.  108. 

{k)  2  H.  &  N.  854. 
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calling  on  a  coimuitting  magistrate  to  shew  cause  why  a  writ  of 
haJbeoM  corpui  should  not  issue  to  bring  up  a  prisoner,  in  order 
tbat  the  validity  of  the  warrant  might  be  discussed  on  shewing 
caiise.  But  if  no  cause  be  shewn,  the  writ  must  issue  before  the 
prisoner  can  be  discharged.  The  rule  above  mentioned  is  not 
^Hcable  to  cases  of  committals  on  summary  conviction,  but 
^y  to  those  for  safe  custody  (J). 

I^rooudings  an  return.]     Upon  delivery  of  the  writ,  the  war- 

i^t  of  commitment  is  returned  along  with  the  prisoner,  and  if 

'*  appears  illegal,  the  court  quashes  the  commitment  (m).    The 

^^poaitions  upon  which  the  commitment  is  foimded  are  gene- 

'"^y  ordered  to  be  returned,  that  the  court,  by  examining  them, 

^^y  be  aware  of  the  amount  of  the  offence,  although  it  may  not 

^  fully  or  correctly  stated  in  the  warrant  of  commitment  (n). 

Form  of  return,]     On  the  back  of  the  writ  write, 

^    "  The  execution  of  this  writ  appears  in  a  certain   schedule 
^^reunto  annexed. 

"  So  answers 

"  E.  F.,  Governor  of  X.  Gaol/^ 

On  the  same  or  on  a  separate  parchment  write, 

"  I,  E.  F.,  keeper  of  her  Majesty's  gaol  of  X.,  in  the  vnii  to 
^liis  schedule  annexed  named,  do  certify  and  return  to  our  So- 
vereign Lady  the  Queen,  that,  before  the  coming  to  me  of  the 
^^d  writ  [that  is  to  say]  on  &c.,  C.  D.,  in  the  said  writ  named, 
'^'as  committed  to  my  custody  by  virtue  of  a  certain  warrant  of 
Commitment,  the  tenor  of  which  is  as  follows  [here  insert  a  copy 
^i/  it].  And  these  are  the  causes  of  the  detaining  of  the  said  C.  1)., 
"^hose  body  I  have  ready,  as  by  the  said  writ  I  am  commanded. 

"  E.  F.,  Governor." 

Ambifftunu  return,]  K  there  is  any  ambiguity  or  uncertainty 
in  the  return,  the  prisoner  will  be  discharged  (o) ;  but  if  the 
:^tum  shews  one  good  cause  of  detention  and  another  bad,  the 
defendant  will  be  remanded  (p). 


Mch. 


(I)  In  re  Graham  k  others,  Q.  B. 

T.  1861,  M.8. 
(m)  See  Carth.  508. 
(»)  B.  V.  Stewart,  Batty,  189. 
(o)  NaBh*B  case,  4  B.  &  Aldersoii, 


295;  Van  Boven'B  case,  9  Q.  B.  669; 
Deybel^B  case,  4  B.  &  Aid.  248 ; 
Souden's  case,  4  B.  &  Aid.  294. 

(p)  R.  V,  Rogers,  8  D.  &  R.  607; 
re  Cobbett,  7  Q.  B.  187. 
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Controverting  the  return^  A  fact  directly  stated  on  a  convic- 
tion is  not  to  be  controverted  {q).  There  are  certain  questions 
vrhich  are  wholly  and  exclusively  within  the  province  of  the 
tribunal  from  which  the  commitment  issued,  such  as  the  weight 
of  evidence,  the  innocence  or  guilt  of  the  defendant,  the  adjudi- 
cation of  contempt,  and  the  finding  of  those  facts  which  are 
referred  by  statute  to  the  decision  of  the  magistrates,  which  may 
not  be  contradicted  upon  the  return  (r).  On  the  other  hand, 
there  are  certain  extrinsic  and  collateral  matters  which  may  be 
controverted  by  affidavit  upon  the  return  («).  In  a  recent  case 
it  has  been  decided  that  it  may  be  shewn  by  affidavits  that  there 
was  no  evidence  before  the  justice  of  such  facts  as  were  essential 
to  his  jurisdiction  ;  but  if  there  was  any  evidence  to  justify  the 
finding,  the  courts  will  not  interfere  {t).  On  the  other  hand,  it 
has  been  held  that  it  is  not  comjietent  for  the  defendant  to  shew 
by  affidavit  that  the  offence  of  which  he  has  been  convicted  was 
not  committed  within  the  jurisdiction  of  the  convicting  magis- 
trate ;  for  that  would  be  trying  a  matter  which  ought  to  be 
decided  by  the  magistrate,  and  with  respect  to  which,  if  he 
decided  wrong,  he  would,  in  an  action  against  him,  be  bound  to 
prove  that  he  had  jurisdiction  (m). 

Wli^re  certiorari  alw  necessary. '\  When  a  person  is  in  custody 
under  an  order  of  justices  sitting  in  petty  sessions,  the  proper 
course  of  proceeding  is  not  to  apply  to  the  superior  court  for  a 
certiorari  to  remove  the  order  of  sessions  for  the  purpose  of 
quashing  it,  but  to  apply  for  a  writ  of  habeas  corpusy  upon  the 
return  to  which  the  several  documents  in  the  case  will  necessarily 
be  before  the  court  (v).     If  the  defect  be  not  on  the  fiace  of  the 


(q)  Brit  tain  r.  Kinnaird,  1  B.  fe 
Bingham,  482 ;  R.  v.  Somersetehire 
Js.  5  B.  &  C.  816 ;  Brenan'a  case.  10 
Q.  B.  492 ;  Crawford's  case,  13  id. 
613  ;  ex  parte  Newton,  16  C.  R  97. 

(r)  I'aley  Ck)nv.  346 ;  Dimes'  case, 
14  Q.  B.  554. 

(<)  See  ex  parte  Beeching,  4  B.  & 
C.  136  ;  rt  Clarke.  2  Q.  B.  619  ;  re 
Dimes,  14  Q.  B.  654 ;  ex  parte  Eg- 
gington.  2  El.  &  Bl.  717;  ex  parte 
Dakins,  16  C.  B.  77  ;  George  v. 
Somera,  16  C.  B.  539.    It  is  only  by 


reference  to  the  affidavits  that  the 
court  can  fairly  judge  as  to  whether 
the  return  is  evasive,  and  it  is  rea- 
sonable that  all  the  affidavits  in  the 
case  should  be  referred  to.  In  rt 
Matthews,  5  Ir.  J.  N.  S.  226. 

(0  Jie  Bailey  and  re  Collier,  3  £1. 
&  Bl.  607. 

(u)  In  re  Smith,  4  H.  &  Nonnan, 
227.  See  re  Thompson,  36  L.  T. 
410,  per  Pollock.  C.  B. 

(»)  R.  V.  RiaU,  11  It.  C.  L.  R. 
279. 
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proceedings,  as,  for  instance,  where  the  J.  P.  has  acted  in  a  case 
^heie  he  was  interested,  the  defendant,  besides  a  writ  of  hnbeas 
^orjm  to  bring  np  the  warrant,  must  also  sue  out  a  certiorari 
directed  to  the  convicting  magistrate,  or  to  the  sessions,  if  the 
conviction  has  been  filed  there,  to  return  the  conviction  into  the 
court  above  (to). 


CHAPTER  XXII. 

CERTIORARI. 


-^^BRB  are  three  modes  by  which  a  party  may  proceed  to  obtain 
^^e  reversal  of  a  conviction  or  order  of  a  justice,  viz..  Certiorari, 
"Appeal,  and  a  Case  Stated  to  the  court  above. 

The  two  latter  modes  have  already  been  fully  discussed  (a), 
^^d  it  would  be  foreign  to  the  scope  of  this  work  to  enter  into  a 
^^Xinute  and  voluminous  treatise  on  the  law  of  Certiorrari,  or  fur- 
'^Msh  to  the  legal  practitioner  a  summary  of  all  the  cases  that 
"^Xave  been  decided  u])on  this  writ.  The  reader  will  find  many 
^^stances  referred  to  (where  the  court  will  grant  a  writ  of  certio- 
^^nri  to  review  the  proceedings  of  magistrates)  in  the  earlier  por- 
tion of  this  work  (ft).  It  is  chiefly  intended  to  treat  of  those 
^tepe  that  usually  take  place  before  the  convicting  justices,  upon 
the  writ  of  certiorari  being  directed  to  them. 

W%ere  grantabk.]     The  certiorari  is  a  writ  issuing  out  of  the 

Orown  Ofl&ce  in  the  name  of  the  Queen,  and  tested  by  the  chief 

Oustice  (c).     The  Court  of  Q.  B.  has  power  to  award  this  writ,  to 

])Tocure  an  inspection  of  the  proceedings  of  all  inferior  courts  (</), 

:for  it  is  the  common  law  of  the  land  that  the  decisions  of  all 

inferior  courts  should  be  liable  to  be  reviewed  by  the  Court  of 

-  Q.  B.  upon  certiorari  (e).     It  is  a  process  which  is  used  to  keep 

(w)  JU  AlliBon,  10  Exch.  561 ;  R.  (d)  Groenvelt  v.  Burwell,  1  Ld. 

V.  Riall,  11  I.  C.  L.  B.  279.  Baym.  469  ;  B.  v.  MaDcheeter  and 

(a)  Vide  ante,  chaps.  19,  ^0.  Leeds  Bailway  Co..  8  A.  &  £,  413. 

(6)  Vide  ch.  4,  p.  26,  et  seq.  (e)  B.  r.  Js.  of  Armagh,  6  Ir.  J. 

{€)  Baa  Abr.  559.  N.  b.  212,  per  Fitzgerald  J. 
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courts  of  inferior  jurisdiction  within  the  limits  of  their  authority, 
and  when  issued  gives  to  the  Court  of  Q.  B.  a  very  wide  juris- 
diction for  reviewing  their  decisions. 

Form  oftoritJj    Victoria,  by  the  grace  of  God,  &c.,  to , 

one  of  our  justices,  &c.  We  being  willing,  for  certain  reasons^ 
that  all  and  singular  records  of  conviction  of  whatsoever  tres- 
passes and  contempts  against  the  form  of  a  certain  statute,  &c., 
whereof  A.  B.  is  convicted  before  you  as  in  said  [or  as  the  case 
may  be,  stating  tJie  records  to  he  removed],  be  sent  before  us,  do 
command  you,  and  every  of  you,  that  you,  or  one  of  you,  do 
send  under  your  seals,  or  the  seal  of  one  of  you  before  us,  on  , 

wheresoever  we  shall  then  be  in  Ireland,  all  and  singular  the 
said  records  of,  &c.,  with  all  things  touching  the  same,  as  fully  and 
perfectly  as  they  liave  been  made  by  you,  and  now  remain  in  your 
custody  or  power,  together  with  this  our  writ,  that  we  may  fur- 
ther cause  to  be  done  thereon  what  of  right  and  according  to  the 
law  and  custom  of  Ireland  we  shall  see  fit  to  be  done.  Wit- 
ness, &c. 

Right  to  tJie  ^vrit]  Tlie  right  to  this  writ  exists,  unless  it  is 
specially  tidicn  away,  by  statute  (/).  A  right  of  appeal,  or  the 
power  of  justices  to  "  hear  and  finally  determine,"  does  not  de- 
jmve  the  party  of  his  right  to  a  cetiiojxtri  (g).  Though  a  statute 
in  express  terms  takes  away  the  right  to  a  certiorari,  as  in  the 
Summary  Jurisdiction  (Ireland)  Act,  1851,  s.  24,  still  such  ex- 
press words  are  inapplicable  where  there  is  a  want  or  excess  of 
jurisdiction  (A),  or  where  the  court  has  been  illegally  consti- 
tuted (t),  or  the  conviction  has  been  obtained  by  fraud  (j).     So 


(/)  1  Mod.  44  ;  R.  r.  Moreley,  2 
Burr.  1041. 

(ff)  R.  V.  Blathwayt,  15  L.  J.  M.  C. 
48  ;  2  Hawk.  P.  C.  c.  27,  s.  23  ;  K. 
V.  Jukes,  8  Term  R.  642 ;  Hartley  v. 
Hooke.  Cowp.  623;  R.  v,  Hube,  6  T. 
R.  642;  R.  v.  Seton,  7  T.  R.  373; 
R.  V.  Wadley,  4  M.  &  S.  608. 

(h)  R.  V.  CampboU,  3  Ir.  C.  L.  R. 
686 ;  R.  V.  Mayor  of  aonmel,  4  Ir. 
J.  N.  S.  83  ;  R.  v.  Sheffield  Railway 
Company,  11  A.  &E.  194;  R.r.  Rose, 
1  Eng.  Jur.  N.  S.  802 ;  R.  v.  Boult- 
bee,  4  A.  &  E.  498  ;  6  N.  &  M.  26, 
8.  C. ;  Baylis  v.  Strickland,  1  M.  & 
Cm.  600  ;  R.  V.  Js.  of  St.  Albans,  17 


Jur.  631 ;  22  L.  J.  M.  C.  142 ;  R.  v. 
Berkeley,  1  Ld.  K.  99 ;  R  v.  Derby- 
shire,  Js.,  2  id.  209 ;  R.  v.  Somerset- 
shire,  6  B.  &  C.  816;  R.  r.  West 
Riding  of  Yorkshire,  6  Term  R.  629 ; 
R.  V.  Fowler,  1  A.  &  E.  836,  which 
may  be  shewn  by  affidavit,  although 
the  conviction  may  be  good  erfaeie, 
R.  V.  Bolton.  1  Q.  B.  66 ;  re  Bailey 
&  CoIUer,  3  El.  k  Bl.  607. 

(f)  R.  V.  Cheltenham  CommisBion- 
ers,  1  Q.  B.  467  ;  R.  v.  Cork  Js.,  2 
Ir.  Jur.  N.  S.  431. 

0)  R.  V,  Gillyard,  12  Q.  B.  627  ; 
Tarry  v.  Newman,  16  M.  k  W. 
646  ;  see  further  as  to  the  efibct  of 
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the  writ  was  allowed  to  issue,  notwithstanding  there  were  ex- 
press words  taking  it  away,  where  the  magistrates  convicted  of 
an  assault,  although  the  complainant  asked  only  for  sureties  to 
be  found  to  keep  the  i)eace  (k).  Tlie  established  practice  con- 
cerning the  issue  of  a  certiorari  is,  that  if  it  bo  made  to  appear  to 
the  court  that  the  justice  has  exceeded  his  jurisdiction,  or  did 
not  exercise  his  jurisdiction  properly,  the  court  will  grant  a 
ccrtiwari  (/) ;  but  the  court  will  not  grant  the  writ  upon  a  mere 
misconstruction  of  a  statute,  e.  g.  where  two  persons  were  seve- 
rally convicted  in  separate  penalties  under  an  act  by  which  the 
Miorari  was  taken  away  (w)  for  a  joint  offence,  instead  of  being 
jointly  convicted  in  one  penalty,  the  court  refused  to  issue  a 
certiorari,  ui)on  the  grounds  that  such  a  conviction  was  not  an 
excess  of  jurisdiction,  but  a  mere  misconstruction  of  a  statute  (71). 

^^hm  it  does  not  lie.]  Also,  a  certiorari  does  not  lie  to  remove 
other  than  judicial  acts  (0)  ;  therefore  it  does  not  lie  to  remove 
a  mere  order  of  court,  or  warrant  of  apprehension  issued  by  a 
magistrate  (/)),  nor  a  poor-rate  (7),  nor  a  warrant  of  distress  to 
W  a  poor-rate  (r),  nor  the  granting  of  a  spirit  license,  wliicli 
*s  not  Sijtidicial  act  capable  of  revision  by  the  court  on  certiorari (s). 
^  certiorari  does  not  issue  to  correct  the  exercise  of  a  lawful 
Jiirisdiction,  but  to  correct  what  has  been  done  under  a  want  of 
Jurisdiction,  or  in  excess  of  jurisdiction ;  that  is  the  proper  object 
^^^  certiorari  (t\ 

^cr  the  crouni.]  Even  when  the  statute  declares  in  terms  that 
*he  proceedings  shall  not  be  removable  by  certiorari,  this  does 

^d  on  judicial  proceedings,  R.  v. 
AUeyne,  4  El.  &  BL  186  ;  1  Jur.  N. 
8.  869,  Shedden  v.  Patrick,  1  Mac- 
<|ueen,  H.  of  L.  Ca.  636. 
^^K.v.  Deny,  2  L.  M.  &  PoUock, 


(0  R.  V,  Mayor  of  Clonmel,  i  Ir. 
J.  N.  8.  88. 

(»)  1  &  2  Wm.  IV.  c.  32,  Eng. 
^»*me  Act. 

in)  R.  r.  StaflTordshiie  Js.,  32  Law 
Times,  106. 

^  (0)  R,  V.  Armagh  Js.   6  Ir.  J. 
N.S.212.  ^^ 

^  (p)  R.  V.  Lloyd,  Cald.  309  ;  R.  r. 
Wiaid,  Say.  6. 


(7)  R.  V.  King,  2  Term  R.  236;  R. 
r.  Wavell,  1  Dougl.  116. 

(r)  £x  parte  Taunton,  1  Dowl.  P. 
C.  64. 

(«)  R.  V.  Overseers  of  Salford,  18 
Q.  B.  687;  see  R.  v,  Aberdare  Com- 
pany, 14  Q.  B.  864.  The  Court  of 
Queen's  Bench  has  no  jurisdiction  to 
compel  justices  of  the  peace  to  sign 
a  certificate  of  character,  to  enable  a 
pai-ty  to  obtain  a  spirit  licence  under 
17  &  18  Vic.  c.  89 ;  R.  v.  Js.  of 
King^s  Co.  3  Ir.  J.  N.  S.  294. 

(0  R.  V.  Armagh  Js.  6  Ir.  J.  N. 
S.  212. 
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not  prevent  its  issuing  at  the  suit  of  the  prosecutor  (u).  Besides 
the  authority  of  practice,  it  has  been  solemnly  decided  by  the 
court,  upon  a  review  of  the  subject,  that  the  general  words  of  a 
statute  restraining  the  issuing  of  writs  of  certiorari  do  not  apply 
to  prosecutors  (v). 

For  private  person,]  But  though  the  certiorari  is  demandable 
of  right  by  the  prosecutor,  it  is  discretionary  in  the  court  either  to 
grant  or  refuse  it  at  the  prayer  of  the  defendant  (w).  Some 
special  grounds  must  be  laid  before  the  court  by  affidavit  on 
moving  for  the  rule  {x) ;  for  where  it  was  moved  for,  on  the 
ground  of  the  jurisdiction  of  the  justices  not  appearing  on  the 
conviction,  and  there  was  no  affidavit  shewing  the  want  of 
jurisdiction,  the  application  for  the  certiorari  was  refused  (y). 
Excess  of  jurisdiction  may  also  be  shewn  by  extrinsic  evidence 
upon  affidavits,  in  order  to  obtain  a  certiorari  (r).  It  may  be 
she\\Ti  by  affidavit  that  the  justices  had  no  authority  to  com* 
mence  an  inquiry,  inasmuch  as  the  question  brought  before  them 
was  not  one  to  which  their  jurisdiction  extended;  and  this, 
although  by  misstatement  they  have  made  the  proceedings  on 
the  face  of  them  regular  (a).  But  the  court  will  not  grant  the  writ 
when  they  think  that  the  applicant  for  it  has  been  in  any  way 
a  party  to  the  act  which  he  seeks  to  invalidate  (6). 

Practice  in  the  Crotvn  Office,]  Conformable  to  the  general 
nile,  an  affidavit  is  required  to  ground  a  certiorari  on  moving  for 
the  writ  as  in  other  crown  motions.  This  affidavit  requires  no 
stamp.  A  copy  of  the  conviction  sought  to  be  returned  should 
be  annexed  to  or  embodied  in  the  affidavit.  This  affidavit  is 
lodged  in  the  Crown  Office,  and  attested  copies  are  then  made 
out,  upon  payment  of  the  fees.  The  motion  may  then  be  made 
ex  parte  for  a  rule  wm,  which  rule,  when  granted,  allows  six  days 


(i*)  R.  V,  Allen,  16  Eaf»t,  883 ;  2 
Chit.  Rep.  186  ;  R.  v.  Farewell,  1 
Eaat,  805  ;  R.  v.  Berkeley.  1  Ken. 
80  ;  R.  V.  Boultbee.  4  A.  &  E.  498  ; 
R.  V.  Spencer,  9  id.  485,  Paley  on 
Conv.  358. 

(r)  Per  Lord  Eenyon,  1  East.  805, 
Paley  on  Conv.  858. 

iw)  2  Hawk.  P.  C.  c  27,  s.  27. 

(J-)  2  T.  R.  90. 


(y)  R.  r.  Long,  1 M.  &  Ryland,  189; 
Bee  R.  r.  Bolton,  1  Q.  B.  66  ;  Paley 
onConv.  859,  360.  Slight  gnnrnd  is, 
however,  Buffident  to  be  ibewn,  2 
T.  R.  90. 

(2)  Penny  v.  South  Eastern  Rail- 
way Companv,  7  EL  &  BL  660. 

(a)  R.  V.  Bolton,  1  Q.  B.  66. 

(&)SeeR.v.Salo[H29L.J.  M.C. 
39 ;  R.  V.  Leicester  Js.  id.  20S. 
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for  cause  to  be  shewn,  and  prescribes  the  parties  upon  whom  the 
order  is  to  be  served. 

The  party  suing  out  the  order  then  files  affidavits  of  service 
of  the  order,  if  he  wishes ;  and  if  the  party  does  not  shew  cause 
within  the  six  days  limited  by  the  order,  it  is  made  absolute,  by 
motion  of  course  in  court  by  counsel,  grounded  upon  the  certifi- 
cate of  the  clerk  of  the  crown,  of  no  cause.  If  the  party  means 
to  shew  cause,  he  should  lilo  affidavits  within  the  time  limited, 
unless  he  has  made  an  application  to  the  court  by  counsel  and 
has  had  the  time  extended ;  it  then  lies  upon  the  prosecutor  to 
serve  a  notice  to  make  the  order  a])solute.  This  notice  re(|uires 
only  one  clear  day's  service  before  motion,  and  the  day  upon 
which  the  motion  is  to  be  made  is  generally  mentioned  in  the 
notice.  K  the  prosecutor  should  not  serve  this  notice,  the  defen- 
dant, if  so  advised,  may  servo  a  notice  to  discharge  the  rule  7JMt, 
grounded  upon  his  answering  affidavit.  If  notice  to  shew  cause 
against  a  conditional  order  is  served  within  the  period  named  iu 
•uch  order,  the  party  shewing  cause  is  entitled  to  move  ;  but  if 
such  notice  is  not  served  withui  that  period,  then,  whichever 
party,  whether  prosecutor  or  defendant,  first  serves  notice  of 
motion,  is  entitled  to  move  (c). 

No  certiorari  during  appeal  depending.'\  While  an  aj)j)eal  is 
depending  at  the  sessions,  there  can  be  no  certiorari  till  the  ses- 
sions have  determined  the  case  (d). 

Befu9ed  when  party  should  appeal]  But  even  where  there 
\b  no  objection  to  the  certiorari  issuing  before  the  time  of 
appealing  is  expired,  yet  the  court,  in  the  exercise  of  its  discre- 
tion, will  refuse  to  grant  it,  ifi  upon  the  affidavits  in  support  of 
the  application,  it  appears  tliat  the  ground  alleged  for  it  is  num*. 
properly  the  subject  of  appeal  (e).  This  writ  of  certiorari  will  lit*. 
to  bring  up  a  summary  conviction,  though  the  party  has  a  right 
to  appeal,  and  though  he  has  exercised  that  right,  and  though 
the  conviction  has  been  confirmed  at  quarter  sessions  ;  provided 
always  that  still  there  is  apparent  upon  the  conviction,  error  (/). 

(O  Pliibba  V.  Ketfiui,  10  I.  C  L.  (e)    Per  Lord  Mansfield,    R.    v. 

R.,  app.  19.  Whitbread,  2nd  Doug.  550  ;  see  note 

(«I)  See  R.  V.  Sparrow,  2  Term  B.  to  Paley  on  Conv.  862. 

196  n  (a)  ;  Paley  on  Conv.  861.  (/)  Ck>ppinger,  C.  C.  678. 
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When  the  court  of  quarter  sessions  quashes  a  conviction  upon 
the  merits,  the  prosecutor  will  not  he  able  to  bring  the  matter 
before  the  Court  of  Q.  B.,  as  the  order  wiU  be  merely  quashing 
the  conviction  upon  the  merits ;  but  it  would  appear  that  if  any 
difficulty  arises  in  the  case,  and  that  the  sessions  give  the 
prosecutor  a  special  case,  then  they  may  quash  the  conviction, 
subject  to  the  case  for  the  opinion  of  the  court;  in  which  event 
a  certiorari  may  issue  to  bring  up  the  order  of  the  sessions  and 
the  special  case  (g). 

As  a  matter  of  practice,  it  may  be  well  to  observe  that  where 
an  order  of  quarter  sessions  confirming  an  order  of  justices  is  re- 
moved into  the  Q.  B.  by  certiorari,  the  writ  does  not  necessarily 
bring  up  the  original  order  of  the  justices  ;  the  rule  should  be 
drawn  up  for  the  order  of  the  magistrates  and  the  order  of  the 
sessions  (h). 

How  sued  outy  practice,']  The  writ  of  certiorari  is  granted  in 
term  time  by  the  court  upon  motion  of  counsel ;  but  in  vacation 
a  fiat  for  a  certiorari  may  be  allowed  at  chambers  by  any  judge 
of  B.  R,  the  application  being  supported  by  proper  affidavits  in 
each  case  (i).  The  party  seeking  for  the  certiorari  must  himself 
make  an  affidavit  to  ground  a  motion  for  the  rule  {j).  The  writ 
is  directed  to  the  justices  by  whom  the  conviction  was  made ; 
but  if  the  person  who  ought  to  make  the  return  die,  having  the 
record  in  his  custody,  it  may  be  directed  to  liis  executor  or  admi- 
nistrator to  certify  it  {k).  It  is  the  practice  also  to  direct  it  to 
the  petty  sessions  clerk. 

Effect  of.]    The  writ  is  of  no  effect  unless  delivered  before  the 


{g)  R.  V.  AUen,  15  East,  333 ;  see 
the  only  case  reported  of  a  special 
case  stated  for  the  court  above, 
M'Master  v.  Banbridgc  Uiiion,  4  Jr. 
Com.  L.  R.  394  ;  see  Coppincrer,  C. 
C.  672. 

Qi)  See  R.  v.  Cornwall  Js.,  1  New 
Cas.  414,  9  Jut.  110,  Q.  B. 

(t)  See  Hayes,  C.  L.  120,  &c.  ; 
R.  V.  Newton  Ferrers,  1  New  Ma. 
Cas.  568 ;  7  L.  T.  203  ;  see  as  to 
title  of  affidavit,  R.  v.  Walworth, 
10  Jur.  96  ;  4  D.  &  L.  403;  R.  v. 
Chasemore,  2  New  Prac.  Cas.  266 ; 


R.  V.  Ward.  Batty,  71.  If  a  party 
has  failed  on  his  affidavit  to  get  a 
conditional  order,  see  R.  v.  Man- 
chester &  Leeds  Railway,  1  P.  &  D. 
164.  Excess  of  junsdictbn  may  be 
shewn  by  extrimdc  evidence  by  affi- 
davit, in  order  to  obtain  a  certificate. 
Penny  v.  South  Eastern  Railway 
Company,  3  Jur.  N.S.  957  ;  26  L.  J. 
Q.  B.  225. 

{J)  In  ffFetherstone,  5  Ir.  J.N.S. 
118. 

ik)  2  Hawk,  c.  27,  a.  42,  we  1  N. 
&  W.  J.  P.  639. 
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time  for  its  return  is  expired  (/) ;  but  from  the  time  of  its  deli- 
▼eiy  it  supersedes  the  authority  of  the  justices  below  (m),  and 
all  subsequent  proceedings  are  void,  besides  being  a  contempt  of 
the  Court  of  Q.  £.,  for  which  the  magistrate  is  liable  to  attach- 
ment and  fine  (n).  It  is  the  duty  of  the  magistrate,  therefore, 
upon  receiving  the  certiorari,  to  yield  obedience  to  it,  by  return- 
ing all  the  proceedings  comprehended  in  its  mandate,  not  only 
previous  to  the  date  of  the  teste,  but  such  also,  if  any,  as 
originated  after  the  teste  (o).  It  is  said,  that  if  the  certiorari 
come  after  adjudication  made,  but  before  the  amount  of  the  fine 
has  been  agreed  upon,  it  is  no  contempt  to  fix  the  amount,  in 
order  to  return  the  judgment  complete  (p) ;  and  itj  before  any 
eertiorari  awarded,  a  warrant  of  distress  has  been  made  and  deli- 
vered to  the  constable  who  has  distrained  the  goods,  ho  may 
proceed  to  sell ;  for  the  execution  being  executed  in  part  before 
the  writ  issued,  it  does  not  stop  the  execution  of  the  re.sidue  {(j). 
The  return,]  The  return  must  be  made  by  the  person  to 
whom  the  certiorari  is  directed  (r).  The  manner  of  making  the 
return  is  as  follows,  viz.,  on  the  back  of  the  certiorari  should  be 
inscribed,  "  The  answer  of,  &c."  [here  insert  the  name  and  the 
style  and  authority  of  the  person  making  the  return]  and  write, 
**  The  execution  of  tliis  writ  appears  by  a  certain  schedule  an- 
nexed hereto."  This  is  then  usually  signed  by  the  justice 
making  the  return  («).  Then,  on  a  piece  of  parchment,  tlie 
schedule  should  be  written  in  this  form  : — 


County  of 

to  wit. 


}  oft 
)this 


A.  B.,  Esq.,  one  of  her  Majesty's  justices 

the  peace  for  the  said  county,  by  virtue  of 

writ  to  me  delivered,  do  hereby  certify  unto 


ff)  2  Hawk.  P.  C.  c.  27,  n.  24 ; 
Palev  on  Ck>nv.  369. 

(m)  Mimganv.  Wheatley,  6.  Exch. 
88. 

<n)  Paley  on  Conv.  369. 

(o)  2  Ld.  K&ym.  836, 1  Salk.  149  ; 
1  EMt,  298  ;  Paley  on  Conv.  370. 

(p)  R.  V.  EUweU,  2  Ld.  Raym. 
1584 ;  2  Sir.  794 ;  but  see  Fitzwil- 
liam's  CMe,  Tel.  32;  Dalt.  c.  195  ; 
1  N.  t  W.  J.  P.  640 ;  Paley  Conv. 
370. 

(9)  B.  V.  Nash,  2Ld.  Raym.  9S9  ; 


1  Salk.  147  ;  1  N.  &  W.  J.  P.  643  ; 
Paley  Conv.  370. 

(r)  Ashley'R  case,  2  Salk,  479  ;  R. 
r.  Thrill,  Hoh.  135  ;  1  Bum,  620  ; 
and  a  return  must  be  mode  though 
the  writ  ia  irregularly  issued,  R.  r. 
Mucklow,  1  Keb.  225.  A  motion 
may  in  such  case  be  made  to  quash 
the  writ.  Bee  1  Ea.  306  ;  5  T.  R.  543  ; 
13  Ea.  416  ;  1  N.  &  W.  J.  P.  640  ; 
Paley  C-onv.  370. 

(«)  1  N.  &  W.  J.  640  ;  Paley  Conv. 
295 ;   but  the  signature    does   not 
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lier  Majesty  in  her  Court  of  Queen's  Bench  the  conviction  of 
which  mention  is  made  in  the  same  writ,  together  with  all  mat- 
ters touching  the  same,  as  by  the  said  writ  I  am  commanded.  In 
witness  whereof  I,  the  said  A.  B.,  have  hereunto  set  my  hand 

and  seal  at  ,  in  the  said  county,  this  day  of , 

in  the  year  of  our  Lord  .  A.  B. 

Wliat  diould  he  retujmed.]  The  certiorari  is  obeyed  by  trans- 
mitting the  record  itself,  fonnally  made  up,  and  not  a  mere 
transcript  or  copy  of  it,  to  the  court  into  which  the  writ  is  made 
returnable  (t).  In  a  return  to  a  certiorari  removing  a  conviction, 
the  evidence  upon  which  the  conviction  was  founded  need  not 
bo  returned ;  but  if  it  is,  it  becomes  part  of  the  record  before  the 
court.  The  court  will  then  consider  its  sufficiency,  and  if  satis- 
fied that  it  is  insufficient  to  sustain  the  conviction,  it  will  be 
quashed  (t/).  The  conviction  to  be  returned  should,  strictly 
speaking,  be  written  upon  parchment;  and  in  one  case  the 
return  was  quashed  because  it  was  upon  paper  (v).  The  return 
must  also  be  under  seal,  and  it  will  be  sent  back  to  be  amended 
if  the  justices  do  not  put  their  seals  to  it  (w).  It  need  not  be 
any  particular  seal;  anything  professing  to  be  one  will  be 
sufficient. 

WJien  to  hejlled,]  The  instruments  to  be  returned  should  be 
enclosed  with  the  writ  and  certificate,  made  as  above  mentioneil, 
and  together  remitted  to  the  Crown  Office  in  the  Q.  B.,  where 
they  are  filed  (jr). 

False  return.]  If  a  false  return  be  made,  the  court  will  not, 
imless  in  public  cases,  stay  the  filing  of  it  on  affidavits  of  its 
falsehood ;  but  the  persons  making  it  vdW,  according  to  the  cir- 
cumstiinces,  be  liable  to  an  action  at  the  suit  of  the  party  ag- 
grieved, or  a  criminal  information  (y). 

Affidairits.]     In  the  argument  on  a  certiorari  and  return,  the 

seem  indispensable,  id.  ib.  ;   Anon.  1  Bum,  621  ;  1  N.  &  W.  J.  P.  (Ml. 

6  Mod.  43.  (ir)  R.  v.  Kenyon,  9  D.  &  R.  694; 

(t)  Palmer  r.  Forsyth,  4  B.  &  C.  6  B  &  C  640 ;  R.  v.  McNaman, 

401  ;  Franks  v.  Wicks,  9  Dowl.  489  ;  Al.  &  N.  61. 

Lyons  v,  Purcell.  1  Hud.  &  Bro.  1.  {r)  1  N.  &  W.  J.  P.  642. 

(h)  R.  v.  Rowan  M'Naghten,  9  Ir.  Cv)  R-  v.  Bolton,  5  Jur.  1154  ;  S. 

L.  R.  93.  C.  1  Ad.  &  E.  66  ;  1  N.  &  W.  J.  P. 

(V)  R.  r.  Darlington,  1  Bur.  113  ;  642. 
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court  will  not  refer  to  affidavits  (2) ;  but  on  an  argument  as  to 
whether  the  certiorari  should  issue,  they  will  (a). 

CcuTueL]  In  the  argument  on  a  certiorari  and  return,  junior 
counsel  should  be  retained,  but  counsel  may  arrange  among 
themselves  which  of  them  shall  argue  the  case,  and  in  what 
order  (b). 

Costs.]  There  is  no  general  rule  as  to  costs  upon  certiorari  on 
removing  convictions ;  the  practice  upon  this  subject  is  entirely 
discretionary  with  the  court. 

Proceclendo.]     The  writ  of  certiorari,  if  it  has  been  issue<l 
where  it  would  not  lie,  or  if  it  be  misdirected  (c)  or  otherwise 
bad  in  point  of  law,  may  be  quashed  by  the  court,  and  a  proce- 
dendo awarded  (d).    A  procedendo  cannot  be  moved  for  while  the 
Certiorari  is  on  the  file  of  the  court  (e).     The  operation  of  the 
Writ  is  to  remove  the  suspension  created  by  the  writ  of  certiorari, 
80  that  the  cause  may  be  proceeded  with  in  the  court  below. 
If  the  court  below  state  in  their  return  to  the  certiorari  circum- 
stances from  which  the  court  judge  that  the  writ  ought  not  to 
liave  issued,  a  procedendo  will  be  awarded  (/). 

When  a  conviction  has  ])een  removed  into  the  Q.  B.,  and 
affirmed,  whether  after  an  appeal  or  otherwise,  the  penalty,  if 
not  already  paid,  must  be  levied  by  process  from  the  Q.  B.  (g). 

PrcuUice,]  The  writ  must  be  signed  at  the  Crown  Office  on 
the  affirmance  of  the  conviction,  or  on  filing  the  previous  writ  of 
execution,  with  the  return  thereto,  as  the  case  may  be,  and  must 
be  sealed  (h).  But  where  the  act  of  parliament  on  which  a  con- 
viction, which  had  been  brought  up  by  certiorari  and  affirmed, 
was  framed,  gave  the  convicting  justices  a  discretionary  power 
to  imprison  the  offender  for  a  limited  period,  in  case  of  thei-e 
being  no  sufficient  distress  to  levy  the  penalty,  the  Court  of  Q.  B. 
after  a  levari  facias  had  been  issued,  to  which  a  return  of  nulla 
bona  was  made,  held  that  they  had  no  power  to  exercise  the  dis- 

(j)  E.  V.  Hamilton,  6  Ir.  J.  N.  S.  (e)  R.  v.  Claoe,  4  Bmr.  2456. 

154.  (/)  Watson  v.  Gierke,  Garth.  75  ; 

(a)  B.  V.  Bolton,  Q.  B.  66.  Pope  v.  Vaux,  2  W.  Bl.  1060  ;  Jones 

(6)  R.  V.  Hamilton  and  another,  v.  Davies,  1  B.  G.  143. 

6  Ir.  J.  N.  S.  154.  {g)  R.  v.  PuUen,  1  Salk.  869  ;  R. 

(e)  2  Atk.  818.  v,  Speed,  id.  379  ;  Comer's  G.  P.  79. 

(rf)  2  Atk.  318  ;  Say.  156.  (fi)  Gomer's  G.  P.  80. 
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cretion  (which  the  convicting  justice  would  have)  as  to  the  term 
of  imprisonment,  and  refused  to  issue  a  ca.  «a.,  but  sent  back  the 
conviction  by  procedendo,  in  order  that  the  justices  might  cause 
it  to  be  enforced  (t).  A  procedendo  can  be  issued  in  such  a  case 
only  upon  a  nile  of  court  £rst  obtained  on  motion  for  that 
purpose  (f). 


CHAPTEE  XXIII. 


PROHIBITION. 

Prohibition  is  a  writ  to  keep  the  different  courts  of  justice  in 
the  realm  each  within  its  own  peculiar  jurisdiction  (a),  so  that, 
wherever  an  inferior  court  exceeds  the  limits  of  its  jurisdiction, 
whether  as  to  person,  place,  or  the  amount  or  nature  of  the  thing 
sued  for,  or  where  the  court  has  no  jurisdiction,  a  prohibition 
will  lie  (b).  And  a  prohibition  may  issue  to  control  a  court  of 
criminal  jurisdiction,  equally  as  a  couit  exercising  civil  jurisdic- 
tion (c).  And  where  one  inferior  court  infringes  upon  the  juris- 
diction of  another,  a  prohibition  \\all  lie,  and  it  is  not  necessary 
that  the  court  which  grants  the  prohibition  should  itself  have 
jurisdiction  over  the  subject  matter  for  which  the  prohibition  is 
granted  (d).  In  England  it  has  been  held  that,  although  the 
Court  of  Chancery  may  have  jurisdiction  to  grant  a  writ  of  pro- 
hibition, yet,  as  such  applications  interfere  with  the  equity  busi- 
ness of  the  court,  it  is  better  to  proceed  in  a  court  of  law  which 
is  more  conversant  with  this  subject  (e). 

When  ff^ranted,]     It  has  been  said  that  in  all  case^  it  is  discre- 
tionary with  the  superior  courts  to  grant  a  prohibition  (/).     But 


(t)  R.  V.  NeviUe,  2  B.  &  Ad.  290; 
Comer'8  C.  P.  80  ;  See  R.  r.  Bush- 
woiih,  1  New  Seas.  Ca.  415. 

(i  )  Corner's  C.  P.  80. 

(o)  Bac.  6th  vol.  Abr.  Proh.  A.  2. 
Inst.  601— 12  Co.  65. 

(h)  B.  N.  P.  219. 

(r)  U.  V.  Herford.29L.  J.  249, Q.B. 
It  lies  to  a  coroner  to  prohibit  him 


further  holding  an  inquisition,  id. 

(rf)  Litt.  Rep.  42 ;  2  Roll.  471. 

(f)  In  re  Foster,  3  Jur.  N.  S.  1238, 
S.  C.  24  Beav.  428 ;  see  Montgome- 
ry V.  Blair,  2  Sch.  &  Lef .  186,  Wright 
V,  CatteU,  13  Beav.  81. 

(/)  See  authorities,  Bac.  Abr.  6th 
vol.  564,  Proh.  R ;  Vin.  Abr.  18th 
vol.  548. 
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t  prohibition  for  the  Queen  is  said  to  be  ^;t;  debito  jiutitice,  and 
not  in  the  discretion  of  the  court  (g).  Martin,  6.,  in  giving 
jadgment  in  Jackson  v,  Beaumont  (A),  says,  "The  writ  is  of 
rights  but  not  of  course.  Its  true  nature  and  character  were 
pointed  out  by  Mansfield,  C.  J^  in  the  case  of  Buggin  v.  Ben- 
nett (t),  namely,  that  whore  a  party  has  established  the  facts 
upon  which  he  founds  his  application  to  the  satisfaction  of  the 
court,  he  is  entitled  to  the  writ  as  of  right  In  this  respect  it 
lesembles  a  mandarmis  and  qtio  warranto."  And  Alderson,  B., 
in  giving  judgment  in  the  same  case,  says,  '^  It  appears  from 
Willmott's  Notes,  at  page  82,  tliat  ^  a  writ  which  issues  upon  a 
probable  cause,  verified  by  affidavit,  is  as  much  a  writ  of  right  as 
one  which  issues  of  course.*  In  my  opinion,  that  position  con- 
tains as  much  good  law  as  it  does  good  sense." 

There  are  very  few  reported  cases  where  prohibitions  have 
"been  granted  against  J.  P.'s.  The  court  has  jurisdiction  to 
grant  a  writ  of  prohibition  after  conviction,  to  stay  the  justic(\s 
from  proceeding  upon  it,  if  the  magistrates  acted  without  juris- 
diction (J).  It  is  said  that  a  prohibition  will  not  lie  unless  the 
grounds  upon  which  it  is  sought  have  been  taken  as  an  objection 
in  the  court  below,  at  least  for  defects  not  appearing  on  the 
record  (k\  nor  before  the  party  summoned  in  the  court  below  has 
appeared  (I) ;  nor  will  it  be  granted  till  the  court  below  actually 
have  acted  in  the  matter  or  manner  they  should  not,  for  the  pre- 
sumption is  that  they  will  do  right  (m).  It  is  said  that,  Lf  the 
party  admits  the  jurisdiction  of  the  inferior  court,  he  cannot 
afterwards  dispute  its  authority,  or  have  a  prohibition  upon  a 
suggestion  of  such  facts,  for  he  is  precluded  by  having  admitted 
the  inferior  jurisdiction  (n). 


iff)  2  Inst.  601,  602. 

{h)  11  Exch.  303. 

(»)  4  Burr.  2037. 

(/)  Vide  R.  V.  Bumaby;  2nd  Ld. 
Kaym.  900 ;  Rich.  v.  Anderson,  8  Ir. 
Chan  R.  463. 

(A)  See  Borough  v.  Fowler,  1  Ld. 
Ken.  354. 

(I)  ExparU  Law,  2  A.  &  E.  45  ; 
2  Dowling's  P.  C.  528. 

(m)  Griffin  v.  Ellis,  11  A.  &  E. 
748 ;  HaU  v.  Made,  7  A.  &  £.  721; 


Hallack  v.  Univ.  of  Cambridge,  1  d. 
it  Davidson,  100. 

(»)  Mendyke  v.  Stint,  2  Mod.  272. 
Per  Holt  in  Lucking  v.  Denning,  1 
Salk.  201;  1  P.  Wms.  476.  And 
this  seemed  to  be  the  opinion  of  the 
court  in  the  R.  v.  Donegal  Js.  5  Jr. 
J.  N.  S.  185,  where  the  defendant 
appealefl  to  the  Q.  S.  from  the  deci- 
sion of  the  magistrates  before  apply- 
ing for  his  writ  of  prohibition. 
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Where  the  want  of  jurisdiction  does  not  appear  upon  the  fate 
of  the  proceedings,  if  the  defendant  below  will  lie  by,  and  sufter 
that  court  to  go  on  under  an  apparent  jurisdiction,  it  would  be 
unreasonable  that  he  should  apply  for  a  prohibition  after  sen- 
tence against  him  below,  and  suggest  the  collateral  matter  as  a 
cause  of  prohibition,  after  his  acquiescence  in  the  jurisdiction  of 
the  court  below  (p).  But  if  the  want  of  jurisdiction,  or  irregular 
mode  of  using  it,  appear  on  the  face  of  the  proceedings,  a  pro- 
hibition will  lie,  though  the  party  did  not  object  in  the  court 
below  (q).  So  if  the  party  has  been  prevented  from  objecting  in 
the  court  below  by  the  artifice  of  his  adversary  (r).  But  if  sen- 
tence has  been  given  in  the  latter  court,  the  court  in  which 
application  is  made  for  a  prohibition  will  presume  that  there 
was  no  excess  of  jurisdiction,  unless  such  excess  be  distinctly 
proved  («),  or  be  apparent  on  the  face  of  the  proceedings  (t). 
Prohibition  lies  in  all  cases  where  an  inferior  court  exceeds  its 
jurisdiction,  and  it  lies  after  judgment  because  all  is  a  nullity  ; 
it  is  coram  nonjudice  (u).  But  a  prohibition  will  not  He  in  a 
case  in  which  the  judge  of  the  inferior  court  has  made  a  mistake 
in  a  point  of  law,  in  deciding  what  it  was  competent  to  him  to 
decide  (v),  for  a  prohibition  will  never  issue  where  the  court  has 
jurisdiction,  merely  because  its  judgment  is  unwise  or  unjust  (w). 
A  writ  of  prohibition  will  not  lie  to  review  the  decision  of  the 
court  below  as  to  the  sufficiency  of  service  of  a  summons  (x). 
The  judgment  given  by  Coleridge,  J.,  in  Marsden  v.  Wanile  (y). 
may  ]je  useful  to  i)ractitioners  in  shewing  when  a  prohibition 
will  be  granted  where  want  of  jurisdiction  exists,  though  it  does 
not  appear  upon  the  face  of  the  proceedings,  e.  g.  when  a  J.  P. 


(p)  Per  Ld.  Mansfield,  Buggin  v. 
Beimett,  4  Burr.  2037. 

(7)  See  Marsden  v.  Wardle,  3  EIL 
&  Bl.  695 ;  2  Salk.  551;  2  Inst.  602; 
Lutw.  1026. 

(r)  2  Mod.  278  ;  2  Inat.  230  ; 
Lutw.  1026. 

(<)  Which  may  be  by  afiBdavit, 
Marsden  v.  Wardle,  sup. 

(0  Vanacre  ».  Spleen,  Carth.  33  ; 
Hart  V.  lilareh,  5  Ad.  &  £1L  591. 
^(u)  Buggin  V.  Bennett,  4  Buir. 
2036 ;  Gould  v.  Gapper,  5  East,  845  ; 


1  Smith's  R.  528.  S.  C;  see  Hallack 
r.  the  Univ.  of  Cambridge,  1  Q.  B. 
593  ;  2  Q.  B.  1  ;  Toft.  v.  Rayner.  5 
C.  B.  162  ;  Jones  r.  Jones,  5  D.  & 
L.  628  ;  Jackson  v.  Beaumont»  11 
Ezch.  300. 

{V)  Toft.  V.  Rayner,  5  C.  B.  162. 

(w)  Zohrab  v.  Smith,  5  D.  &  L. 
635. 

(jt)  Robinson  «.  Lenaffhan,  5D,k 
L.  713. 

(y)  3  £1L  8c  Bl  701. 
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has  no  jurisdiction  to  convict  in  a  case  of  assault  or  trespass, 
where  title  to  corporeal  hereditaments  comes  in  question  : — 

"Jn  this  case,  upon  a  rule  for  setting  aside  an  order  for  a 
prohibition,  the  question  was,  whether  a  prohibition  should  be 
granted  to  a  county  court  for  an  excess  of  jurisdiction  not  appear- 
ing on  the  proceedings,  although  the  writ  was  moved  for  after 
judgment  in  that  court.      And  we  answer  in  the  aflRrmative. 
There  is  reason  for  refusing  the  writ  after  judgment  in  the  courts 
where  the  proceedings  set  forth  the  detail  of  the  matter,  and  the 
party  has  the  oppoi-tunity  of  moving  after  judgment.    Then,  if 
he  chooses  to  wait  and  take  the  chance  of  judgment  in  his 
favour,  he  may  be  held  incompetent  to  complain  of  excess  of 
jurisdiction  if  judgment  is  against  him.     There  is,  however,  good 
leason  for  departing  from  this  principle  where  the  defect  is 
apparent  on  the  face  of  the  proceedings  below;  because  the 
complaint  in  that  case  does  not  rest  on  the  evidence  of  the  com- 
plainant; and  if  such  a  defective  record  were  allowed  to  remain, 
and  to  support  a  judgment,  it  might  become  a  precedent ;  that 
which  was  in  truth  an  excess  of  jurisdiction  might  be  considered 
to  have  been  held  to  be  legal.     But  this  principle  has  no  appli- 
cation to  the  county  courts  :  the  proceedings  there  do  not  shew 
the  matter  in  any  formal  way ;  the  excess  of  jurisdiction  may 
depend  only  on  the  defence  set  up  orally  by  the  defendant,  and 
may  only  appear  in  the  course  of  the  trial,  and  judgment  may 
follow  almost  as  soon  as  the  defence  is  understood.    Under  such 
circumstances,  there  would  be  no  opportunity  of  moving  for  a 
prohibition  before  judgment ;  and,  unless  the  motion  was  allowed 
after  judgment^  the  excess  of  jurisdiction  would  be  without 
redress.     In  Jones  v.  Owen  (z),  Pattison,  J.,  issued  a  prohibition 
to  the  coimty  court  after  judgment,  for  defect  not  appearing 
in  the  written  proceedings.    So  also  did  this  court  in  Thompson 
V.  Ingham"  (a). 

Practice.]  If  the  court  has  no  jurisdiction  as  to  part  of  the 
proceedings,  a  partial  prohibition  may  be  granted  (6).  Motions 
for  prohibitions  may  be  made  on  any  day  during  the  sitting  of 

(f)  5  D.  fc  L.  669.  (b)  Joseph  v.  Henry,  19  L.  J.  Q. 

(a)  14  Q.  6.  710.  6.  869.     2  Arch.  P.  9th  ed.  1628. 
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the  court  in  term  time,  or  as  it  would  seem  to  a  judge  in  cliamber 
during  vacation  (c).  If  one  court  refuse  the  application,  it  may 
be  made  to  another  (d) ;  and,  it  has  been  said,  that  no  fresh  mat- 
ter may  be  introduced  into  the  affidavits,  which  could  have  been 
presented  to  the  court  by  which  the  rule  was  discharged  (e). 

Affidavits,']  The  affidavits  on  which  an  application  for  which 
a  writ  of  prohibition  is  grounded,  ought  to  be  entitled  simply  in 
the  court  to  which  application  is  made,  and  not  in  any  cause  (/). 
The  affidavit  should  state  such  facts  as  that  it  may  appear  to  the 
court  that  the  writ  ought  to  issue  (g). 

On  cause  being  shewn,  the  court  will  either  discharge  or 
make  the  rule  absolute  for  the  writ;  or  else  will  direct  the  party 
applying  for  the  writ  to  declare  in  prohibition. 

The  matter  will  be  disposed  of  on  the  rule  when  the  court 
feels  no  difficulty;  and  the  proceeding  by  declaration  is  adopted 
in  cases  of  a  nice  and  doubtful  character,  for  the  more  solemn 
detenni nation  of  the  question.  It  seems,  however,  that  the 
l^arty  opposing  the  prohibition  may  in  all  cases,  if  he  choose, 
insist  on  a  declaration  (A). 

If  the  proceeding  by  way  of  motion  is  adopted,  and  the  rule 
is  made  absolute,  the  writ  issues  at  once  (t). 

On  the  writ  of  prohibition  being  served  [if  before  execution] 
on  the  magistrate  or  other  person  to  whom  it  is  directed,  all  the 
the  proceedings  already  taken  are  in  general  suspended,  and  the 
]»laiutiff  and  defendant  remain  in  statu  quo.  But  if  execution 
have  issued,  it  operates  also  as  a  writ  of  restitution ;  for  which 
purpose  a  clause  may  be  expressly  added  (y). 

If  the  justice  proceeds  after  the  service  of  the  writ,  or  on  fresh 


(c)  Vide  Genl.  Orders,  1854,  No. 
3  and  glossary.  In  England,  by  ex- 
press enactment,  the  courts  of  law 
iiave  power  to  entertain  motions  for 
prohibitions  in  vacation,  and  it  would 
flocm,  upon  the  construction  of  the 
rules  above  referred,  judges  in  cham- 
ber in  this  country  have  the  same 
jurisdictiction  ;  but  as  yet  there  has 
been  no  decision  on  this  point  of 
practice  ;  see  ante,  p.  226,  and  n.  (e). 

(c^)  See  Le  Caux  v.  Eden,  2  Doug. 
020. 


(f)  Rodenham  v.  Rickets,  6  Nev. 
&  Man,  537. 

(/)  Rich  V.  Anderson,  3  Ir.  C.  R. 
463  ;  exparU  Evans,  2  Dowl,  N.  S. 
410. 

(g)  See  2  Arch.  Prac.  9th  ed.  162P. 
(A)  Remington  v.  Dolby,  9  Q.  B. 

176  ;  Lush.  Prac,  2  ed.  824. 

(i)  Lush.  Prac.  824. 

(J)  Ovrenv.  Jones,  18  L.  J.  Q.  B. 
8  ;  Lush.  Prac.  2nd  ed.  825.  See  as 
to  writ  of  consultation,  ib. 
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proceedings  for  the  same  cause,  an  alias  pluries  writ  of  prohibi- 
tion may  issue  {k\  and  he  becomes  liable  to  an  attachment  (l). 
He  is  also  liable  to  an  action  at  the  suit  of  the  party  injured 
thereby  (m).  And  it  is  no  excuse  for  disobeying  a  prohibition 
that  it  ought  not  to  have  issued ;  for  the  remedy  for  that  is  to 
move  for  a  writ  of  "  consultation,"  or  to  move  to  supersede  the 
writ  of  prohibition  (n). 

Costs^  The  party,  on  a  suit  in  prohibition  (where  the  appli- 
cant has  been  ordered  to  declare  in  whose  favour  judgment 
shall  be  given),  is  entitled,  under  1  WilL  IV.  c.  21,  to  the  costs 
of  the  application  and  subsequent  proceedings;  and  a  jury  giving 
a  verdict  for  the  plaintiff  may  assess  his  damages,  though  such 
assessment  is  not  essential  to  entitle  him  to  his  costs  (o). 

But  if  the  rule  be  refused,  or  made  absolute,  or  discharged, 
the  costs  of  the  application  are  entirely  in  the  discretion  of  the 
court  (p),  though  it  is  not  usual  to  give  costs  {q) ;  and  none  will, 
as  a  general  rule,  be  given  by  the  superior  court  in  respect  of  the 
proceedings  which  have  been  taken  in  the  court  below  (r). 


CHAPTEE  XXIV. 

MISCELLANEOUS  DUTIES   OF  MAGISTRATES. 

Besides  the  duties  imposed  upon  magistrates  by  particular  acts 
of  parliament  which  do  not  relate  to  any  of  the  matters  in  the 
preceding  portion  of  this  volume,  it  will  be  well  to  explain  the 
powers  and  duties  of  justices  when  they  are  called  upon  to  com- 
pel a  person  to  find  sureties  to  keep  the  peace  or  to  be  of  good 
l)ehaviour,  and  afterwards  to  treat  of  those  miscellaneous  duties 
above  referred  to,  such  as  their  jurisdiction  to  restrain  tenants 
from  committing  waste,   their  duties  in  holding  inquests,  in 

(it)  Bac.  Abr.  Tit.  Prob.  (p)  See  R.  v.  Kealing,  1  D.  P.  CJ. 

(0  F.  N.  B.  40.  440  ;  Gegge  v,  Junes,  2  Sh.  1149. 
(m)  2  Inst.  601-618.  {q)  Barnes  v.  Marshall,  21  L.  J. 

(»)  Iveson  V.  Harris,  7  Ves.  251 ;  Q.  B.  388. 
Lush.  Prac.  2nd  ed.  826.  (r)  Tessimond  v.  Yardley,  6  B.  & 

(o)  Lush.  Prac.  2nd  ed.  826.  Ad.  458  ;  Lush.  Prac.  82G. 
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attending  the  presentment  sessions,  in  granting  or  withholding 
publicans*  licenses,  and  other  matters  of  importance.  Firsts  as 
to  sureties  to  keep  the  peace  or  to  he  of  good  behaviour. 

By  reference  to  the  words  of  the  commission  (a),  it  will  be 
seen  that  it  is  the  duty  of  all  justices  to  take  sureties  for  the 
peace  and  to  bind  persons  for  their  good  behaviour ;  they  may 
also  be  commanded  to  do  so  by  a  writ  out  of  the  Court  of 
Chancery  or  Queen's  Bench  (aa). 

For  whcU  catise  granted.]  Every  justice  of  the  peace  is  bounti 
to  grant  the  surety  of  the  peace,  wherever  a  person  has  just 
cause  to  fear  that  another  person  will  burn  his  house  or  do  him 
some  corporal  injury,  or  if  a  man  threaten  to  hurt  his  wife  or 
child,  or  where  a  man  is  threatened  to  be  imprisoned  by  another, 
for  every  unlawful  imprisonment  is  an  assault  (6) ;  also  any  jus- 
tice of  the  peace  may,  at  his  discretion,  bind  all  those  to  the 
peace  who  in  his  presence  make  any  affray,  or  threaten  to  kill 
or  boat  any  person,  or  contend  together  with  hot  words,  or  go 
about  with  unusual  weapons  or  attendants,  to  the  terror  of  the 
people ;  such  as  are  known  to  bo  common  barrators,  quarrellers, 
and  breakers  of  the  peace  ;  all  who  are  brought  before  him  by  a 
constable  for  a  breach  of  the  peace  in  presence  of  the  constable, 
and  all  such  as,  having  before  been  bound  to  keep  the  peace, 
shall  have  forfeited  their  recognizances  (c).  But  if  the  justice 
perceives  that  the  surety  is  demanded  merely  from  malice  or 
vexation,  and  ^vithout  any  just  cause  or  fear,  he  should  not 
grant  it ;  also,  where  it  is  demanded  by  a  man  who  is  simply 
at  variance  with  his  neighbour  (cT).  Nor  can  a  justice  award  a 
precept  of  the  peace  on  behalf  of  a  man  who  requires  it  to  pro- 
tect his  servants  or  cattle  ;  because  as  to  his  goods  no  power  is 
given  by  the  commission,  the  recognizance  being  only  that  the 
party  should  be  bound  to  keep  the  peace  towards  the  Queen  and 
her  liege  people,  and  as  to  his  servants,  because  it  should  be  the 
servants'  fear  and  not  the  master's  (<?). 

(a)  Ante,  p.  8.  J.  P.  447. 

iaa)  See  Butdb,  J.  tit.  Surety  of  (d)  Dalt.  c.  116. 

the  Peace.  {e)  Bume,    J.  tit  Surety  of  the 

(b)  See  id.  Peace. 
(e)lHawk.c.60,s.l;  IN.&W. 
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Surety  of  the  peace  shall  only  be  granted  where  there  is  a 
fear  or  reasonable  ground  of  alarm  (/)  of  some  present  or  future 
danger,  and  not  merely  for  a  battery,  or  any  breach  of  the  peace 
that  is  past,  for  it  is  only  for  the  security  of  such  as  are  in 
feax  (ff).  Therefore  it  would  seem  that  justices  cannot  first  con- 
vict a  man  for  an  assault,  and  then  bind  him  over  to  keep  the 
peace,  unless  he  informs  the  court  that  he  apprehends  present 
or  future  danger  from  the  defendant.  The  fear  must  arise  from 
a  threat^  which  must  appear  on  the  articles  exhibited.  But  it 
is  not  necessary  that  the  threat  should  be  in  words  ;  it  may  be 
inferred  by  a  course  of  conduct  (/*).  K  there  be  any  ambiguity 
in  the  threats,  it  is  for  the  justice  to  give  them  such  a  construc- 
tion as  he  thinks  right ;  and  his  decision,  in  tliis  inspect,  will 
l)e  final  (t),  but  the  oath  on  which  the  complaint  is  founded 
must  be  sufficient  (f), 

J,F.  cannot  convict  against  toUl  of  informer.']  Magistrates 
have  no  jurisdiction,  upon  an  application  to  bind  parties  over 
to  keep  the  peace,  to  convict  summarily  the  offending  parties 
against  the  will  of  the  informant  (k). 

Who  may  demand  t^.]  Every  person  under  the  Queen's  pro- 
tection, being  of  sane  memory,  whether  they  are  natural  bom 
subjects,  or  aliens,  or  attainted  of  treason,  &c.  have  a  right  to 
demand  surety  of  the  peace.  A  wife  may  demand  it  against  her 
husband  threatening  to  beat  her  outrageously,  and  a  husband 
may  have  it  against  his  wife  (Z).  An  infant  under  the  age  of 
fourteen  years  may  demand  this  surety,  and  it  may  be  granted 
to  bini  (n).  Infants  and  fem^e  coverts^  however,  ought  to  be 
bound  by  their  friends  only,  and  not  by  themselves  (o).  In  the 
case  of  a  person  of  non-sane  memory,  Mr.  Dalton  says  this 


(/)  Ex  parte  Hulw,  21  L.  J.  M.  C. 
21. 

(g)  BuTDB,  J.  tit  Surety  of  the 
Peace. 

(A)  R.  V.  Dmm,  12  Ad.  &  El.  599  ; 
4  P.  &  D.  415,  a  C. 

(t)  R.  V.  Tregarthen,  5  6.  &  Ad. 
678  ;  2  N.  &  M.  879,  S.  C. 

(j )  K.  V.  Dunn,  12  Ad.  &  El.  599  ; 
4  P.  &  D.  415,  S.  C. 

{k)  K.  V.  Denny,  20  L.  J.  M.  C. 


189 ;  R.  V.  Totness  Js.  2  Prac.  R. 
230. 

(Z)  1  Haw.  c  60,  8.  2  ;  Cowp.  118 ; 
upon  which  Mr.  Crompton  observeth, 
that  if  the  wife,  in  such  case,  cannot 
find  sureties,  she  shall  be  committed ; 
"  and  so  (says  he)  a  man  may  be  rid 
of  a  shrew,"  5  Bums,  1204. 

(n)  Dalt.  c.  117. 

(o)  1  Hawk.  c.  60,  s.  5. 
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surety  shall  neither  be  granted  against  him  nor  to  him,  upon  his 
own  request;  but,  if  there  be  cause,  the  justice  ought  to  provide 
for  his  safety  (p).  A  peeress  may  demand  surety  of  the  peace 
against  her  husband  (q),  but  a  peer  or  peeress  is  not  to  be  bound 
except  in  the  Court  of  Chancery  or  Q.  B.  (r).  In  R.  v.  Mallin- 
son  («)  one  partner  having  been  forced  by  the  violence  of  his 
co-partner  out  of  the  business  premises,  and  threatened  with 
violence  and  danger  to  his  life  if  he  ventured  again  to  enter  the 
premises,  Patteson,  J.,  allowed  him  to  exhibit  articles  of  the 
peace  against  his  partner,  it  being  shewn  that  it  was  necessary 
for  the  applicant  to  go  to  the  premises  for  the  purpose  of  cany- 
ing  on  his  business. 

Surety  for  good  behaviour^  for  what  granted.']  The  power 
which  justices  have  to  bind  persons  to  their  good  behaviour  is 
very  large  and  indefinite,  and  extends  to  the  taking  surety  of  all 
those  whom  they  may  have  just  cause  to  suspect  to  be  dangerous, 
quarrelsome,  or  scandalous,  and  all  others  whose  conduct  may 
bring  them  within  the  purview  of  the  statute  24  Edw.  lEL  c.  1, 
as  persons  of  evil  fame  (t).  This  statute,  entrusting  magistrates 
with  a  wide  discretion,  authorizes  them  "  to  take  of  all  them 
that  be  not  of  good  fame,  where  they  shall  be  found,  sufficient 
surety  and  mainprize  of  their  good  behaviour  towards  the  King 
and  his  people."  Lord  Coke  {u\  remarking  upon  this  clause, 
says  that  the  offences  against  the  peace,  after  they  are  done, 
having  been  provided  for,  "  now  followeth  an  express  authority 
given  to  the  justices  for  the  prevention  of  such  offences  before 
they  be  done,  viz.,  and  to  take  of  all  them  that  be  not  of  good 
fame,  (that  is,  that  be  defamed  and  justly  suspected  that  they 
intend  to  break  the  peace)  whore  they  shall  be  found,  surety 
and  mainprize  of  their  good  behaviour  towards  the  King  and  his 
people,  (which  must  concern  the  King's  peace,  as  is  also  provided 
by  the  word  subsequent)  to  the  intent  that  the  people  be  not  by 

ip)  lb.  (r)  1  Hawk.  0.  60,  s.  5  ;  4  Blac 

iq)  See  the  caaes  of  Ld.  Yane,  2  Com.  251. 

Stra.   1202  ;   13  East,   171,   S.  C.  («)  1  L.  M.  &  P.  619 ;  20  L.  J. 

Marquis  of  Caermarthen,  Fost.  359 ;  M.  C.  38. 

Karl  Ferrers.  1  Burr.  681,  703  ;  Earl  (0  1  Hawk.  c.  61,  i.  4. 

Stamford,  Cas.  t.  Hardw.  1  T.  R.  (u)  4  Inst.  181. 
eya  ;  Lord  Howard,  11  Mod.  109. 
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such  rioters  disturbed  or  indamaged,  nor  the  peace  blemished, 
nor  merchants  nor  others  passing  by  the  highways  disturbed,  nor 
put  in  the  peril  that  may  happen  of  such  offenders/' 

A  surety  for  good  behaviour  includes  in  itself  a  surety  of  the 
peace  (v);  and  therefore,  it  would  seem  that  everything  which 
is  a  cause  for  binding  a  party  to  the  peace  is  also  a  cause  for 
binding  him  to  good  behaviour  (w).  There  is  much  difficulty 
in  laying  down  safely  how  far  the  powers  of  justices  extend  in 
taking  surety  for  good  behaviour,  the  sense  of  the  statute  having 
been  extended  in  numerous  cases,  not  only  to  offences  imme- 
diately relating  to  the  peace,  but  to  divers  misbehaviours  not 
directly  tending  to  a  breach  of  the  peace,  so  that  it  is  difficult 
to  define  how  far  it  shall  extend  and  where  it  shall  stop.  It 
therefore  becomes  the  magistrate  to  act  in  this  matter  with  great 
caution  and  discretion,  and  to  remember  that  in  matters  which 
the  law  hath  left  indefinite,  it  is  better  to  fall  short  of,  than  to 
exceed,  his  commission  and  authority  (x).  The  court,  on  this 
subject,  is  not  inclined  to  regard  ancient  precedents  with  great 
respect  (y).  The  following  cases  are  collected  in  the  modem 
text-books  (z),  in  which  justices  may  require  parties  to  find 
sureties  for  their  good  behaviour. 

WTien  required.]  "  Persons  who  charge  another  before  a  justice 
with  felony,  riot,  or  forcible  entry,  and  yet  refuse  to  prosecute  or 
give  evidence ;  who  outrageously  misbehave  in  the  presence  or 
hearing  of  a  justice,  or  speak  contemptuous  words  of  him,  though 
not  in  the  execution  of  his  office  (a) ;  who  publicly  accuse  him 
of  ignorance  of  his  duty  (6);  who  abuse  his  warrant;  who  assault 
or  abuse  a  constable  in  the  execution  of  his  duty ;  who  poison 
or  destroy  the  cattle  or  goods  of  others ;  who  live  riotously  and 
profusely,  without  any  visible  means,  and  cannot  give  a  good 
account  of  themselves  when  called  upon ;  who  keep  brothels  (c) ; 

{v)  Dalt  J.  c.  122.  J.  P.  450. 

(w)  2  Hayee,  C.  L.  837.  (a)  R.  v,  Rogers,  2  Ld.   Raym. 

{x)  Bum,  J.     "Surety  for  good  778 ;  R.  v.  Langlev,  6  Mod.  125. 

behaviour.'*  (b)  R.  v.  Burford,  1  Ventr.  16. 

(y)  See  Ld.  Denman,  Prickett  w.  (c)  Claxton'a  case,  12  Mod.  666  ; 

Gratrex,  8  Q.  B.  1028.  but  being  merely  found  in  a  bawdy 

(r)  2  Hayee,  C.L.  837  ;  1 N.  &  W.  house  is  not  suflScient  cause. 
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or  are  common  frequenters  of  brothels ;  who  keep  bad  women  iu 
their  own  houses ;  who  excite  discontent  in  the  minds  of  the 
people  (<£).  It  may  bo  required  from  a  woman  offering  money 
to  procure  medicines  to  destroy  a  child  of  which  she  is  preg- 
nant (e) ;  for  obstructing  another  in  his  necessary  way  to  a  court 
of  justice  (/) ;  suborning  witnesses  (g) ;  being  guilty  of  forcible 
entry,  or  detainer  (^g) ;  from  such  as  are  common  quarrellers,  or 
lie  in  wait  to  rob,  and  put  passengers  in  fear,  or  are  suspected  to 
be  robbers ;  from  such  as  are  likely  to  commit  homicide,  or  other 
grievance  to  the  King's  subjects  in  their  bodies,  and  such  as 
practice  poisoning  (h) ;  from  common  gamesters  (*),  especially  if 
they  have  not  whereon  to  live."  No  one  ought  to  be  bound  to 
the  good  behaviour  for  any  rash,  quarrelsome,  or  unmanly  words, 
unless  they  either  directly  tend  to  a  breach  of  the  peace  or  to 
scandalise  the  government ;  and  a  magistrate  has  jurisdiction  to 
require  sureties  for  good  behaviour  of  a  person  charged  before 
him  with  having  published  a  libel  calculated  to  produce  a  breach 
of  the  peace,  and  in  default  of  such  sureties  to  commit  the  party 
so  charged  to  prison  (J),  In  Stampe  v.  Hyde  (k)  one  question 
was,  whether  calling  another  a  knave  was  a  breach  of  a  recogni- 
zance of  good  behaviour.  The  court  held  it  was  not;  and  a  case 
is  there  cited,  where  a  person,  having  been  committed  for  not 
finding  sureties  for  good  behaviour  for  calling  an  alderman  a 
knave,  was  discharged,  such  a  word  alone  not  being  sufficient. 
It  appears  from  these  and  other  cases,  turning  upon  similar 
words,  that  aggravated  defamation  was  a  ground  for  requiring 
sureties  for  good  behaviour,  although  rash  words  of  anger  were 
not  sufficient  (/). 


((i)  2nd  Ventr.  24. 

(f)  Cro.  Eliz.  449. 

(/)  1  Hawk.  c.  61,  8.  4.  ». 

ig)  Manh.  p  11,  pi.  30. 

igg)  I  Hawk,  c  64.  a.  8. 

{h)  Dalt*B  292.  Surety  for  good 
behaviour  has  been  granted  against 
one  who  bought  ratsbane  and  mixed 
it  with  com,  and  oast  it  among  his 
neighbour's  fowls,  whereby  most  of 
them  died,  see  5th  Bum,  Justices, 
28th  ed.  911. 

(i)  Stot  11  Anne,  c.  5. 


U)  Haylock  v.  Sparke,  1  El.  &  Bl. 
471,  where  the  subject  is  most  fully 
considered.  The  libel  in  this  case 
was  written  with  chalk  on  the  flags 
of  a  railway  station,  the  offensive 
words  being  a  '*  reflection**  on  the 
character  of  Mr.  Watt,  Station-Mas- 
ter  of  the  Ely  Railway  Station ;  the 
words  were,  "  Donkey  Watt,  the 
railway  jackass.** 

(it)  2 iloll.  R.  199, 227,  printed  247. 

(0  See  Haylock  v.  Sparke,  1  £1.  & 
Bl.  487. 
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Atiidfs  of  tJu  peace."]  Instead  of  applying  to  a  single  justice, 
or  to  the  court  of  petty  sessions,  as  is  most  usual  in  Ireland,  the 
party  may  make  his  complaint  to  the  Court  of  Queen's  Bench, 
or  to  the  court  of  quarter  sessions  if  it  be  then  sitting  (m),  but 
the  consideration  of  this  matter  is  foreign  to  the  scope  of  this 
treatise  (w). 

How  granted.']    When  a  justice  of  the  peace  sees  a  person 

doing  or  about  to  do  anything  which  would  warrant  him,  upon 

the  complaint  of  a  third  party,  in  requiring  surety  of  the  peace 

or  good  behaviour,  he  ma}^,  of  his  own  motion,  require  the 

offender  to  find  such  surety,  or  cause  him  to  be  committed  until 

he  does  so  (o).     K  the  offending  party  be  present,  he  may  be 

required  at  once  to  enter  into  the  necessary  recognizance  and 

commanded  to  find  sureties,  and  if  he  does  not  do  so,  he  may  be 

immediately  committed  for  his  disobedience  (p).     And  here  it 

should  be  mentioned  that  when  the  party  is  brought  before  the 

J.  P.  he  must  offer  sureties  or  else  the  justice  may  commit  him ; 

for  the  justice  needs  not  to  demand  surety  of  him  (</);  he  is 

usually  bound  by  himself  and  two  sureties  ;  or  if  any  infant  or 

married  woman,  by  sureties  alone.     A  justice,  when  applied  to, 

ought  to  examine  the  complainant  and  his  witnesses,  if  he  has 

any,  on  oath,  or  on  solemn  affirmation,  and  take  down  the  grounds 

of  complaint  in  writing  (r).     If  the  offender  be  not  present,  the 

party  requiring  the  sureties  should  come  before  the  justice  and 

lay  an  information  or  complaint  against  the  offender  on  oath. 

Upon  "vyhich  either  a  summons  or  warrant  may  be  issued  to  bring 

the  offender  before  the  magistrate  («).     Upon  the  application  for 

sureties,  the  ground  upon  wliich  it  is  made  should  be  particularly 

atated,  as  the  J.  P.  cannot  compel  surety  to  be  given  on  a  general 

information  {t) ;  for  the  power  of  the  J.  P.  depending  upon  the 

'Words  of  his  commission,  the  information  should  shew  that  those 

(m)  J.  Bum,  Surety  of  the  Peace,  C.  L.  839. 

rV.  (r)  2  Hayes,  C  L.  456. 

(n)  The  reader  is  referred  2  Hayes,  («)  1  N.  &  W.  J.  P.  466  ;  for  form 

C.  L.  836,  and  cases  there  collected,  of  information  and  warrant  thereon, 

(o)  Dalt,  J.,  c.  116;  2  Hayes,  C.  see  forms  Aa.  &  C.  to  schedule  to  14 

L.  838.  &  16  Vic.  c.  93. 

( p)  Bum,  J.  Surety  of  the  Peace.  (Jt)  See  1  N.  &  W.  J.  P.  466. 

\q)  Dalt  J.  CO.  118, 169 ;  2  Hayes, 
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words  arc  satisfied  (u).  There  ought  to  be  direct  evidence  of 
express  malice,  such  as  declarations  and  menaces  to  that  e£fect(v). 
Tlie  threats  need  not,  however,  be  by  word  of  mouth  against  the 
exhibitant,  but  looks,  gesture,  and  conduct  may  express  them 
with  equal  force  ;  but  the  rule  is,  that  when  reliance  is  placed 
on  a  general  fact,  which  may  be  inferred  from  particular  facts, 
but  does  not  follow  from  them  by  necessary  implication,  the 
party  should  draw  that  inference  himself,  or  swear  to  his  belief 
of  its  correctness,  and  not  leave  the  court  to  draw  the  infer- 
ence (w).  The  safest  course  for  the  justice,  where  the  informant 
cannot  swear  to  his  being  in  fear  from  the  defendant,  is  for  him 
to  require  sureties  for  good  behaviour  from  the  offending  party. 

It  should  be  observed  that  the  party  ought  not  to  be  allowed 
by  witnesses  or  opposing  affidavits  to  contradict  the  facts  stated 
in  the  affidavits  which  ground  the  appUcation.  They  are  to  be 
taken  to  be  tmc  until,  uiwn  a  proi)er  prosecution,  they  shall  be 
negatived  (ar).  But  though  it  is  not  open  to  the  defendant  to 
contradict  the  facts  stated,  yet  an  explanation  is  allowed  of  such 
part  of  the  articles  as  are  ambiguous  (xx), 

TJie  warrant,']  A  justice's  warrant,  committing  a  party  in 
default  of  his  finding  sureties  to  keep  the  peace^  is  bad  if  the 
commitment  be  for  no  definite  time,  but  "mitil  he  shall  find 
such  sureties,"  or,  "until  discharged  by  due  course  of  law;" 
but  it  \a  not  necessary  that  the  warrant  should  fix  the  amount 
in  which  sureties  are  to  be  given,  because  the  magistrates  before 
whom  the  party  may  subsequently  find  sureties,  may  be  as 
competent  judges  of  the  requisite  amount  as  the  committing 
magistrate,  though  it  appears  more  projxir  that  the  same  magis- 


(u)  In  rt  Dunn,  12  A.  &  E.  599, 
4  P.  &  D.  438. 

(r)  2  Hayes,  C.  L.  888. 

{w)  Per  Ld.  Denman,  C.  J.  in  R. 
V,  Dunn.  12  A.  &  E.  599.  4  P.  &  I). 
438  ;  sou  the  case  mentioned  in  1  N. 
&  W.  J.  P.  457,  contra,  and  the  case 
of  R.  V.  Trcgarthen,  5  B.  &  AdoL 
678,  decides  that  the  J.  P.  is  the 
proper  judge  as  to  whether  the  ex- 
pressions have  been  used  literally  or 
metaphorically  ;  but  Lord  Denman 
in  K.  f .  Dunn  said  the  judgment  in 


that  case  went  beyond  the  facts  of 
the  case ;  R.  r.  Bringloe,  13  East, 
174  n  also  decides  that  the  justioe 
is  the  proper  judge  of  ambiguous  ex- 
pressions. 

{x)  R.  r.  Stanhope,  12  A.  &  £. 
620 ,  ex.  parte  Mallison.  16  Q.  B.  367; 
Lord  Vane^s  case,  13  East,  171.  a  ; 
Countess  of  Strathmore*B  case,  1 1.  R. 
606  ;  R.  V.  Doherty,  13  E.  171 ;  see 
Wise's  Sup.  to  Bum,  J.  905. 

(XX)  R.  V.  Bringloe,  18  East.  171; 
see  1  N.  &  W.  J.  P.  460. 
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irate  should  decide  that,  as  well  as  the  period  for  which  sureties 
should  be  found  (y).  In  delivering  the  judgment  of  the  court  in 
Prickett  V.  Gratrex,  Lord  Denman,  C.J.  said,  "ITiat  the  power 
of  committing  a  party  until  he  find  sureties  for  his  keeping  the 
peace,  is  a  necessary  power  for  tlie  protection  of  individuals  from 
personal  violence,  but  it  is  also  a  very  great  power,  and  should 
be  exercised  with  caution,  and  kept  within  proper  bounds. 
Upon  such  a  subject  we  are  not  in  the  habit  of  regarding  ancient 
precedents  with  great  respect ;  and  when  in  later  times  we  find 
authority  in  opposition  to  those  precedents,  we  should  follow  it 
in  preference."  If,  at  the  expiration  of  the  period,  there  is  still 
reason  to  apprehend  a  breach  of  the  peace,  the  party  ought  again 
to  be  bound  over  to  keep  the  peace,  or  suffer  imprisonment  as 
before  (z).  ]Mr  Justice;  Erie  is  reported  to  have  expressed  himself 
to  the  grand  jury  of  Cornwall  in  reference  to  this  practice  as 
follows : — "  Tliere  was  one  matter  to  which  he  wished  particu- 
larly to  direct  the  attention  of  the  magistrates.  He  perceived 
by  the  calendar  tliat  one  man  was  committed  to  prison  for  a 
breach  of  the  peace  for  two  years,  or  until  he  should  find  sureties, 
and  several  were  sentenced  under  a  similar  charge  of  breach  of 
the  peace  for  twelve  montlis  and  shorter  periods,  or  until  they 
should  find  surties.  For  a  sentence  of  two  years  imprisonment, 
the  offence  should  be  one  of  very  considerable  magnitude  indeed. 
Ihere  was  no  doubt  such  a  sentence  was  legal,  but  the  case 
3ught  to  be  very  extreme  in  point  of  guilt  It  was  advisable  to 
apportion  punishment  according  to  the  degree  of  the  offence.  To 
x)mmit  a  man  for  want  of  surtities  might  be  inflicting  a  long 
imprisonment  upon  a  friendless  man ;  and  subjecting  a  man  to 
I  long  imjmsonment  for  want  of  friends,  was  not  a  measure  of 
penal  punisliment  that  ought  to  be  adopted"  (a).  A\Tiero  articUiS 
were  exhibited  against  A.  at  the  quarter  sessions  of  IL,  and  he 
Bras  oixlered  to  enter  into  recognizance  before  one  or  more  justices 

(y)  Prickett  r.  Gratrex,   8  Q.  B.  eon  committed  in  England  for  not 

1020  ;  Hunt  r.  Grady,  1  Ir.  J.  N.  finding  sureties  of  the  peace  or  good 

S.  10.  behaviour,  under  the  warrant  of  a 

(i)  lb.  single  justice,  cannot^  detained  for 

(a)  See  Wise's  Sup.  to  Bum,  J.  a  longer  period  than  twelve  calendar 

M)5.    In  England  it  is  provided  by  montibs  ;  but  there  is  no  similar  pro- 

16  k  17  Vic.  c  30,  8.  3,  that  a  per-  >iBioii  relating  to  Ireland. 
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of  H.)  to  keep  the  peace  for  six  months  thence  ensuing,  and  on 
being  brought  before  two  justices  and  refusing  to  enter  into  any 
recognizances,  he  was  committed  to  the  county  gaol  for  the 
residue  of  the  six  montlis,  unless  he  found  sureties  in  the  mean 
time,  the  court  held  that  this  committal  was  without  jurisdiction, 
and  discharged  the  prisoner  upon  habeas  corpus,  because  the  jus- 
tices had  only  jurisdiction  to  enforce  the  order  of  the  quarter 
sessions,  which  did  not  direct  the  parties  in  default  of  finding 
sureties  to  be  committed,  but  the  justices  convicted  in  a  sum- 
mary way  for  disobeying  the  order  (6).  The  warrant  should 
contain  a  statement  of  a  previous  demand  and  refusal  to  find 
sureties,  or  else  the  commitment  will  be  bad,  and  will  not  pro- 
tect the  J.  P.  (c). 

0/  the  recognizance.]  The  number  of  sureties  in  which  the 
party  is  bound  is  usually  two,  and  the  sum  in  which  the  recog- 
nizance is  to  be  taken  is  left  wholly  at  the  discretion  of  the 
magistrate  (d).  The  magistrate  should  be  gidded  in  the  amount 
by  a  fair  consideration  of  the  rank  of  the  offender  and  other 
circumstances  (e),  and  it  seems,  on  consideration  of  the  provisions 
of  14  &  15  Vic.  c.  93,  s.  34,  that  the  Court  of  Queen's  Bench 
has  no  power  to  reduce  the  amount,  if  it  appears  excessive.  In 
R  V.  HoUoway  (/).  Taunton,  J.,  says,  "  If  the  proceedings  were 
before  the  court,  there  seemed  to  be  no  power  to  reduce  the 
amount  of  the  security  required  by  the  magistrates ;  they  were 
the  conservators  of  the  peace,  and  the  amount  of  the  security 
which  the  defendant  was  to  find  was  in  their  discretion.  The 
court  could  not  interfere  to  control  that  discretion."  There  is 
no  precedent  in  the  lK)oks  of  an  application  of  this  kind,  after 
the  allowance  of  articles  of  the  peace  by  justices ;  but  where 


(6)  R.  V.  Ashton,  7  Q.  B.  169. 

(c)  Atkinson  v.  Carty,  1  J.  S.  369 ; 
»uch  a  statement  as  follows,  ''And 
having  been  required  by  me  to  find 
sufficient  sureties,  as  well  for  his  ap- 
pearance at  the  next  general  Q.  S.  of 

the  peace,  to  be  held  for  the 

division  of  the  said  county,  to  do  and 
receive  what  shall  be  then  and  there 
enjoined  him  by  the  court,  as  also  in 
the  mean  time  to  keep  the  peace  to- 


wards, &o. ;  [as  in  the  warrant]  hath 
refused  and  neglected,  and  stiU  re- 
fuses and  neglects,  to  find  such  anre- 
ties."  This  is  to  command,  &c.,  aa 
in  form  £b.  in  schedule  to  14  6  15 
Vic.  c.  93. 

{d)  14  &  15  Vic.  c.  98.  b.  24. 

{€)  IHawk.  c.60,  8.15;2Ha7ca, 
C.  L.  840. 

(f)  2  DowL  P.  C,  525. 
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articles  have  been  exhibited  in  the  Queen's  Bench,  the  defen- 
dant has  been  allowed  to  tender  affidavits  in  reduction  of  the 
amount  of  bail  (g). 

Ab  to  the  oath  to  be  administered  in  ascertaining  the  suffi- 
ciency of  the  surety,  see  stat.  57  Geo.  III.  c.  56. 

Conditinn.]  The  obligation  annexed  to  the  recognizance  is 
that  the  principal  party  shall  keep  the  peace  (and  be  of  good 
behaviour)  towards  all  her  Majest/s  subjects,  and  particularly 

towards  A.  B.,  for  the  space  of ;  and  in  case  the  principal 

fails  to  perform  the  obligations,  the  sureties  forfeit  the  sums  in 
which  they  are  bound  (h). 

Recognizances  to  he  separate]  Every  recognizance  of  the  peace 
taken  by  magistrates  must  be  separate  (i).  In  one  case  the  Court 
of  Q.  B.  allowed  three  women  to  file  joint  articles  of  the  peace 
against  three  men  (J), 

Form  of  tJie  recognizance.]  The  foim  of  the  recognizance  will 
be  found  in  the  schedule  to  14  &  15  Vic.  c.  93.  It  is  expressly 
enacted  by  the  34th  sec.  of  that  statute,  that  the  recognizance 
shall  particularly  specify  the  profession,  trade,  or  occupation  of 
every  person  entering  into  it,  with  his  christian  and  surname, 
and  the  name  of  the  parish  and  townland  or  town  in  which  he 
resides ;  and  if  he  resides  in  a  town,  the  name  of  the  street  and 
the  number  (if  any)  of  the  house  in  which  he  resides,  and  whe- 
ther he  is  owner  or  tenant  thereof,  or  a  lodger  therein  ;  and 
every  recognizance  so  taken  shall  have  the  same  efiect  in  binding 
the  lands,  tenements,  goods,  and  chattels  of  the  persons  acknow- 
ledging the  same,  and  in  all  other  respects,  as  any  recognizance 
now  by  law  has. 

Mode  of  taking  the  recognizance.]  In  taking  the  recognizance, 
the  following  form  may  be  repeated  by  the  magistrate  or  clerk 
to  the  defendant  and  his  sureties  : — "  You,  A.  B.,  acknowledge 
to  owe  to  our  Sovereign  Lady  the  Queen  the  sum  of  £5,  and 
you,  C.  D.  and  K  F.,  also  acknowledge  to  owe  to  said  Sovereign 
Lady  the  Queen,  the  sum  of  503.  each,  to  be  respectively  made 

(g)  See  R.  v.  Stanhope,  n.  to  R.  v.      c.  93,  poet. 
Dunn,  12  A.  &  E.  620.  (i)  14  &  16  Vic.  c.  93,  8.  84. 

{h)  For  form  of  recognizance,  see  (^')  R  r.  Nettle,  1  Hawk.  c.  60,  s. 

form  C.  in  schedule  to  14  .&  15  Vic.      5  n,  1  N.  &  W.  462. 
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and  levied  upon  your  goods  and  chattels,  lands  and  tenements, 
to  the  Queen's  use,  if  you,  A.  B.  shall  make  default  in  the  con- 
dition of  this  recognizance,  which  is  that  you,  A.  B.,  shall  well 
and  truly  keep  the  peace,  and  be  of  good  behaviour  [or  as  the 
case  may  be]  towards  the  Queen  and  all  her  subjects,  and  especi' 

ally  towards  N.  M.  [the  complainant]  for  the  space  of from 

this  day.  Are  you  severally  content  to  be  bound?"  If  the 
recognizance  be  to  appear  at  the  quarter  sessions,  the  condition 
may  be  repeated  as  follows  :  "  Which  is  that  you,  the  said  A.  fe., 
shall  personally  appear  at  the  next  court  of  quarter  sessions  of 

the  peace,  holden  in  and  for  the  county  of ,  then  and  there 

to  answer  all  such  allegations,  matters,  and  things  as  shall  be 
included  in  certain  articles  of  the  peace,  to  bo  then  and  there 
exhibited  by  N.  M.,  and  shall  also  in  the  meantime  keep  the 
peace,  and  be  of  good  behaviour  towards  the  Queen  and  all  her 
subjects,  and  especially  towards  N.  M^  and  not  depart  the  court 
without  leave.  Are  you  severally  content  to  be  bound]"  (k). 
As  soon  as  the  recognizance  is  completed,  the  defendant,  if  in 
custody,  is  to  be  discharged. 

Transmission  of  Oi^  recognizance. "l  When  the  condition  of  the 
recognizance  is  to  appear  at  assizes  or  quarter  sessions,  or  at  any 
place  other  than  before  any  justice,  it  is  to  be  forwarded  to  the 
clerk  of  the  peace  or  crown  in  the  manner  prescribed  by  14  & 
15  Vic  c.  93,  8.  19,  and  shall  be  liable,  on  any  breach  of  its 
conditions,  to  be  estreated  in  the  same  manner  as  any  other 
forfeited  recognizance  is  liable  to  be  estreated  (Z).  But  when  the 
condition  of  the  recognizance  is  to  keep  t?ie  pecux  or  to  appear 
before  any  J.  P.  out  of  quarter  sessions,  it  is  to  be  deposited  with 
the  clerk  of  petty  sessions  of  the  district,  by  the  justice  by  whom 
it  has  been  taken. 

Forfeiture  of  the  recognizance,^  Upon  the  non-performance  of 
the  condition,  any  justice  who  may  then  be  there  present  may 
certify  {m)  on  the  recognizance  the  non-performance  of  the  con- 
dition, and  the  justices  sitting  in  petty  session,  on  proof  of  the 

{k)  See  Stone's  P.  S.  230,  232,  1  (m)  For  form  of  certificate,   see 

N.  it  W.  J.  P.  462,  463.  Form  C.  in  schedule  to  14  A 15  Via 

'(/)  14  &  15  Vic  c.  03,  B.  84.  .c  93. 
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non-peTformance,  may  make  an  order  to  estreat  (n)  the  recogni- 
zance to  such  amount  as  they  shall  see  fit  (o).     In  every  case 
where  the  justices  shall  order  the  recognizance  to  bo  estreated, 
proof  on  oath  must  first  be  made  that  notice  in  writing,  stating 
the  general  grounds  on  which  it  is  intended  to  sustain  the 
application,  was  left  at  the  usual  place  of  abode  of  the  party,  or 
of  each  of  the  sureties,  if  more  than  one,  against  whom  it  is 
sought  to  put  such  recognizance  in  force,  at  least  seven  dajrs 
before  the  day  on  wliich  the  api)lication  to  estreat  their  recogni- 
zance is  to  be  made  (p).     It  is  also  provided  by  the  Fines  and 
Penalties  Act  (q),  that  where  any  person  shall  enter  into  a 
recognizance  to  keep  the  peace,  it  shall  be  lawful  for  the  several 
assistant  barristers  upon  conviction  of  such  person  of  any  offence 
that  shall  be  a  breach  of  the  condition  of  the  recognizance, 
or  upon  the  production  of  a  certificate   thereof,   signed  and 
attested  by  the  proper  officer  in  that  behalf,  that  the  person  so 
bound  by  the  recognizance  had  failed  to  perform  the  condition 
of  the  same,  to  order  that  such  recognizan(;e  sliall  be  forfeited  to 
such  amount  as  such  assistant  barrister  shall  think  fit,  and  to 
direct  a  waiTant  to  issue  to  levy  such  amount ;  provided  that 
proof  be  made  before  such  assistant  barrister,  that  notice  in 
writing  had  been  served  according   to   the  directions  of  the 
statute  upon  the  person  against  whom  it  is  sought  to  put  such 
recognizance  in  force. 

There  are  many  ways  in  which  the  recognizance  may  be  for- 
feited. It  may  be  forfeited  by  any  actual  violence  to  the  person 
of  another,  whether  it  be  done  by  the  party  himself^  or  by 
others  through  his  procurement  (r).  Also  it  may  be  forfeited  by 
any  treason  against  the  crown,  and  also  by  any  unlawful 
assembly  in  terror  of  the  people,  and  oven  by  words  directly 
tending  to  a  breach  of  the  peace,  as  by  challenging  one  to  fight ; 
or  in  his  presence  threatening  to  beat  him  («) ;  recognizances 
for  good  behaviour  may  not  only  be  forfeited  for  such  actual 
breaches  of  the  peace  for  which  a  recognizance  for  the  peace  may 

(n)  For  form  of  estreat,  see  id.  (y)  14  &  16  Vic.  c.  90,  s.  10. 

(o)  Id.  (r)  1  Hawk,  c.  60. 

ip)  Id.  («)  Id. 

11* 


244  SUBBTIES  OF  THE  PEACE. 

be  forfeited,  but  also  for  some  others  for  which  the  latter 
would  not  be  forfeited  ;  as  for  going  armed  with  great  numbers 
to  the  terror  of  the  people,  or  speaking  words  tending  to  sedi- 
tion; and  also  for  all  such  actual  misbehaviours  which  are 
intended  to  be  prevented  by  such  a  recc^nizance,  but  not  for 
barely  giving  cause  of  suspicion  of  what  perhaps  may  never 
actually  happen  (t).  It  has  been  decided  that  it  is  a  forfeiture 
of  the  recognizance  to  keep  the  peace,  if  the  party  bound  shall 
tlureaten  to  kill  or  beat  a  person  who  is  absent,  and  after  shall 
lie  in  wait  for  him  to  kill  or  beat  him  (u).  It  has  been  holdeu 
that  words  which  tend  directly  to  a  breach  of  the  peace,  as 
challenging  a  man  to  fight,  or  threatening  to  beat  a  person  who 
is  present,  amount  to  a  forfeiture  of  a  recognizance  for  keeping 
the  peace  (v).  A  recognizance  for  keeping  the  peace  is  forfeited 
by  wounding  a  person,  or  fighting  with  naked  swords ;  because 
no  consent  can  make  so  dangerous  a  thing  lawful  (w), 

WJven  not  forfeited.']  Recognizances  to  keep  the  peace  will 
not  be  forfeited  where  an  officer,  having  a  warrant  to  arrest  a 
person  who  will  not  suffer  himself  to  be  arrested,  beats  or 
wounds  him  in  an  attempt  to  arrest  him  {x) ;  nor  if  a  parent,  in 
a  reasonable  manner,  chastise  his  child ;  a  master  his  servant ; 
a  schoolmaster  his  scholar ;  a  gaoler  his  prisoner ;  or  a  husband 
his  wife  (y).  It  is  not  forfeited  by  words  of  heat^  as  calling  a 
p(;r8on  a  knave,  liar,  or  rascal;  for  although  such  words  may 
provoke  a  hasty  person  to  break  the  peace,  they  have  not  a 
direct  tendency  thereto,  nor  does  it  appear  that  the  speaker 
intended  to  carry  his  resentment  any  further ;  nor  is  a  recogni- 
zance to  be  of  good  behaviour  forfeited  by  such  words  (z).  It  is 
not  forfeited  by  a  trespass  upon  the  lands  or  goods  of  any  person, 
unless  it  be  committed  with  actual  force  (a),  or  by  hurting  a  per- 
son playing  at  cudgels  or  such  like  sports  by  consent ;  inasmuch 
as  such  sports,  which  tend  to  promote  activity  and  courage,  are 
lawful  (6).     It  is  a  forfeiture  of  a  recognizance  to  be  of  good 

(0  1  Hawk,  c  61.  (y)  Id. 

(m)  Dalt.  c.  121.  (c)  Id.  518. 

(r)  Bac.  Abr.  tit.  Surety  of  the         (a)  1  Hawk.  c.  60,  t.  £6. 
Peace,  513.  (6)  Bac.  Abr.  tit.  Surety  of  the 

(ic)  Id.  Peace,  513. 
{x)  Id.  512. 
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behaviour  if  words  of  heat  are  spoken  to  a  justice  of  the  peace 
in  the  execution  of  his  office^  for  the  public  good  requires  that 
magistrates  should  be  treated  with  respect  (c).  K  a  person 
ander  a  recognizance  for  being  of  good  behaviour  is  arrested 
upon  suspicion  of  felony,  and  afterwards  escape,  it  is  a  forfeiture 
of  the  recognizance ;  for  the  escape  is  a  misbehaviour,  it  being 
the  duty  of  every  person  to  stand  to  the  law,  and  answer  to 
everything  which  he  is  charged  with  (d). 

Of  the  discharge  of  the  recognizance,']  The  recognizance  becomes 
dischaiged  by  the  death  or  demise  of  the  Queen  in  whose  reign 
it  was  taken  ;  or  of  the  principal  party  who  is  bound  {e) ;  also 
by  performing  the  condition,  as  by  keeping  the  peace  for  the 
time  specified  (/). 

If  the  party  who  demands  the  surety  should  die  while  the 
offender  is  in  custody  for  refusing  to  enter  into  it,  the  justice 
may  make  his  liberate  or  warrant  of  delivery  of  the  prisoner  (g). 

INCOME   TAX. 

J.  P/s  are  authorized  and  empowered,  within  their  respective 
jurisdictions,  by  stat.  17  Vic.  c.  1,  to  administer  to  any  assessor 
or  collector  of  income  tax,  or  to  any  person  claiming  exemption 
to  the  tax  or  a  repayment  of  money,  or  to  any  other  person  in 
relation  to  the  execution  of  the  acts  relating  to  income  tax,  any 
oath  required  or  authorized  by  those  acts,  or  any  of  them,  to  be 
taken  (A). 

INQUISITIONS. 

The  duty  of  holding  an  inquest  sometimes  devolves  from  ne- 
cessity upon  justices,  owing  to*  the  absence  or  want  of  a  coroner. 
By  9  &  10  Vic.  c.  37,  s.  44  {i\  it  is  provided  that^  in  the  absence 
of  the  coroner,  if  a  dead  body  be  found,  and  no  inquest  shall  have 
been  held  on  it  within  two  days,  two  magistrates  of  the  district 

(c)  Id.  14  &  15  Vic.  c.  93.     As  to  the  writ 

{d)  Id.  518.  of  Bupplicavit,  which  has  faUen  into 

(f)  1  Hawk,  c  60,  s.  17.  disuse,  and  as  to  the  jurisdiction  nf 

(/)  See  2  Hayes,  G.  L.  842,  and  the  Court  of  Q.  B.  to  issue  a  manda- 

cases  there  ooUected,  where  the  court  mus  to  justices  to  take  sureties,  see 

abov<e   will  discharge   the  recogni-  1  N.  &  W.  J.  P.  469. 

zance,  also  R.  v.  Dunn,  12  A.  &  £.  (A)  Vide  16  k  17  Vic.  c.  34. 

699  ;  4  P.  &  D.  415,  S.  C.  (t)  See  3  &  4  Vic  c.  108,  and  23 

{g)  Dali.  J.,  c.  118.    For  form  of  &  24  Vic.  c.  74,  as  to  the  appoint- 

Uberate,  see  form  Ed,  in  schedule  to  ment  of  coroners  in  boroughs. 
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arc  to  hold  an  inquest  relative  to  the  death*  They  have,  under 
the  same  statute,  the  power  to  summon  jurors  and  witnesses,  to 
administer  oaths,  inflict  fines,  and  do  all  other  acts  which  a 
coroner  has  jurisdiction  to  perform.  It  may  therefore  be  con- 
venient to  abstract  the  leading  features  of  the  statute,  and  give 
some  directions  for  the  giudance  of  magistrates  when  they  are 
called  on  to  perform  the  duties  of  a  coroner. 

Section  3.  [J.  PJa  at  sessions  to  make  diitricts!]  Justices  at 
sessions  to  divide  their  counties  into  districts  for  carrying  this 
act  into  effect :  to  affix  to  each  district  the  name  of  some  parish 
at  which  a  court  shall  be  held  for  election  of  coroner ;  and  to 
cause  lists  to  be  prepared  of  all  baronies  and  parishes  in  each  of 
the  several  districts  into  which  the  county,  &c.  shall  be  divided. 
And  the  chairman  of  the  said  justices  so  assembled  shall  sign 
such  list,  which  shall  be  enrolled  by  the  clerk  of  the  peace 
among  the  records  of  the  county. 

Section  4.  [Memorial  by  J.  P'si]  The  Lord  Lieutenant  shall, 
from  time  to  time,  upon  the  receipt  of  any  memorial  signed  by 
five  J.  P.'s  of  any  county,  praying  that  a  new  division  into 
coroners'  districts  of  such  county,  riding,  or  division  shall  be 
made,  order  and  direct  that  a  special  sessions  for  the  division  of 
such  county  into  districts  bo  holden ;  and  the  clerk  of  the  peace 
shall  give  notice  to  the  J.  P.'s  of  such  county ;  and  the  justices 
assembled  at  such  sessions  shall  proceed  to  divide  their  respec- 
tive county,  &c.  into  such  convenient  districts  for  the  purposes 
of  this  act. 

Section  5.  The  J.  P.'s  of  each  county,  &c  assembled  as  afore- 
said, shall  cause  a  copy  of  the  list  containing  the  names  of  the 
several  baronies,  &c.  to  be  inserted  three  times  in  the  county  or 
other  local  newspapers,  and  also  once  in  the  Dublin  Gazette. 

Section  6.  [Mode  of  appointing  coroner  J\  Appointment  of 
present  coroners  to  districts.  But  upon  the  death  or  removal  of 
any  coroner,  his  successor  shall  be  elected  to  the  office  of  coroner 
according  to  the  provisions  of  this  act  (J). 
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Section  7.  Sheriff  to  hold  a  special  court  for  the  election  of 
coroner.  If  election  not  determined  on  the  view,  then  to  pro- 
ceed to  take  a  poll  according  to  the  directions  of  statute  (k). 

Section  15.  Nothing  in  this  act  contained  shall  alter  the 
mode  whereby  coroners  for  counties  of  cities  or  counties  of  towns 
or  boroughs  are  chosen  or  elected  (I). 

Section  16  provides  for  the  qualification  of  coroner. 

Section  17.  [Notice  by  J.  F.'s  to  coroner  of  his  disqucUi- 
Jkatiim.]  If  it  appear  to  any  two  J.  P.'s  for  the  county, 
city,  town,  &c^  for  which  any  coroner  is  elected,  that  he 
has  lost  his  qualification,  they  shall  give  to  such  coroner  fif- 
teen clear  days  before  the  next  ensuing  assizes  or  presenting 
term  for  such  county,  riding,  or  division,  city,  town,  or  borough, 
a  notice  in  writing,  to  be  signed  by  them,  of  their  intention  to 
complain  to  the  grand  jury  which  shall  next  assemble  that  such 
coroner  has  lost  or  encumbered  his  estate,  and  is  not  then  quali- 
fied in  respect  of  property  to  hold  or  continue  to  hold  the  said 
office  ;  and  if  the  said  J.  P/s  shall  lodge  such  a  complaint  in 
writing  with  the  said  grand  jury,  it  shall  be  lawful  for  the  fore- 
man to  issue  a  summons  requiring  such  coroner,  and  witnesses 
as  he  may  deem  necessary,  to  appear  before  the  said  grand  jury, 
and  to  examine  the  same  upon  oath  touching  the  matter  of  such 
complaint ;  and  if  it  shall  appear  to  the  said  grand  jury  that  the 
said  coroner  has  lost  or  encumbered  his  property,  or  if  such  coro- 
ner, upon  proof  that  such  summons  had  been  duly  served  upon 
him,  shall  neglect  to  attend  the  said  grand  jury,  or  shall  refuse 
to  be  sworn  or  answer  any  question  which  may  be  put  to  him 
touching  his  qualification,  then  it  shall  be  la>vful  for  the  said 
grand  jury  to  prepare  a  memorial  to  the  Lord  Chancellor,  detail- 
ing such  facts,  and  praying  that  such  coroner  may  I)e  removed 
fiom  his  ofiBlce ;  and  the  foreman  of  such  grand  jury  shall  sign 

elected  under  this  act,    Magee  v.  scrutiny.     In  re  Hemel  Hempstead 

Young,  12  Ir.  lu  R.  169.  Coronership,  5  De  G.  Mac  &  G.  228. 

ik)  Under  the  18th  section  of  the  {I)  See  28  &  24  Vic.  c.  74,  regu- 

7  &  8  Vic.  c.  92,  English,  which  is  lating  municipal  corporations  in  £e- 

identical  with  the  10th  section  of  this  land,  with  respect  to  the  appointment 

act,  it  has  been  held  that  the  sheriff  of  ooronen  in  boroughs, 
cumot  enter  into  the  question  of  a 
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the  same,  and  direct  the  memorial  to  be  forthwith  delivered  to 
the  Lord  Cliancellor. 

Section  18.  The  Lord  Chancellor,  upon  receipt  of  the  me- 
morial, may  declare  the  office  to  be  vacant,  and  issue  a  writ  for 
a  new  election. 

Section  19.  No  coroner  shall  act,  by  himself  or  partner,  as 
sub-sherifif. 

Section  20.  [Duty  of  J,  P.  on  vacancy  of  office,]  Whenever 
a  vacancy  shall  occur  in  the  office  of  coroner  of  any  county,  &c., 
and  any  two  or  more  J.  P.'s  of  such  county,  &c,  shall  deliver  to 
the  clerk  of  the  peace  acting  in  and  for  such  county,  &c.,  a  certi- 
ficate under  their  hands  and  seals  of  such  vacancy  having  occurred, 
&C.  the  said  clerk  of  the  peace  shall,  within  twenty-one  days  after 
the  receipt  of  such  certificate,  transmit  the  same  to  the  Lord  Chan- 
cellor, who  shall  thereupon  direct  a  writ  to  be  issued  for  the 
election  of  a  coroner  for  such  county,  &c.,  where  such  vacancy 
shall  have  happened. 

Section  21.  [Complaint  by  J,  P.  of  absence  of  coroner,]  The 
coroner  is  to  reside  within  his  district,  or  forfeit  his  emoluments. 
And  if  it  shall  happen  that  any  such  coroner  shall  have  been  ab- 
sent from  his  district,  except  in  the  case  of  illness,  for  any  period 
exceeding  in  the  whole  twenty-eight  days  in  any  one  year,  it 
shall  be  lawful  for  the  Lord  Chancellor,  upon  the  complaint  in 
writing  of  any  two  magistrates  of  such  district,  to  declare  the 
office  to  be  vacant,  and  to  oixier  a  writ  for  the  election  of  a  coro- 
ner for  such  district  to  be  issued. 

Section  22.  [As  to  the  inqmst]  When  any  dead  body  shall 
be  found,  or  any  case  of  sudden  death,  or  of  death  attended  with 
suspicious  circumstances  (m),  shall  occur  in  any  district,  the  sub- 


(m)  In  all  cases  of  violent  or  un- 
natural death,  and  in  all  cases  of 
death  in  prison,  whatever  be  the 
cause,  a  coroner's  inquest  ought  to  be 
held  upon  the  body  whilst  it  is  fresh, 
and  if  possible,  while  it  remains  in 
the  same  situation  as  when  the  death 
occurrt-d,  1  East,  P.  C.  882.  It  is 
an  indictable  misdemeanor  to  bury  a 
man  who  has  died  a  violent  death, 
without  holding   an    inquest   upon 


him,  R.  V,  Clerk,  Holt.,  167, 1  Salk. 
877.  A  coroner  has  no  jniis- 
diction  to  hold  an  inquest  except  vn 
the  case  of  a  body  lying  de^d  ;  he  has 
therefore  no  jurisdiction  to  hold  an 
inquisition  respecting  the  origin  of  a 
fire,  R.  V,  Herford,  29  L.  J.  249  Q. 
B.  A  coroner  cannot  hold  a  eeoond 
inquest  while  a  previous  inqiuBition 
is  existing,  for  a  coroner  in  holding 
an  inquest  performs,  to  a  oertain  ex- 
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inspector  of  the  constabulary  of  such  district,  or  the  constable 
or  sub-constable  acting  in  and  for  the  place  where  such  dead 
body  shall  be  found,  or  such  death  happen,  shall  give  immediate 
notice  thereof  to  the  coroner,  together  with  such  information  as 
he  shall  have  been  able  to  obtain ;  and  the  coroner  shall,  if, 
upon  the  receipt  of  such  or  other  sufficient  notice  and  informa- 
tion he  shall  deem  it  necessary  to  hold  an  inquest  upon  such 
dead  body,  issue  his  precept  to  the  sub-inspector  of  such  dis- 
trict, or  in  his  absence  to  the  head  or  other  constable  acting  for 
him,  to  summon  a  sufficient  number  of  persons  to  attend  and  be 
sworn  as  jurors  (n)  upon  such  inquest,  at  the  time  and  place  speci- 
fied in  such  precept ;  and  the  coroner  shall  issue  a  summons  for 
every  witness  whom  he  shall  deem  necessary  to  attend  such  in- 
quest at  the  time  and  place  therein  specified  (o),  for  the  purpose 
of  giving  evidence ;  and  he  shall  deliver  the  summonses  to  the 
constable,  &c.,  who  shall  proceed  to  serve  the  same. 

Section  23.  Such  sub-inspector,  &c.  shall  summon  in  writing 
as  jurors  such  persons  as  shall  be  resident  ^lithin  the  district, 
and  rated  to  the  reUef  of  the  poor  in  a  sum  of  not  less  than  four 
pounds :  provided  always  that  if  the  attendance  of  a  sufficient 
number  of  jurors,  qualified  as  aforesaid,  cannot  conveniently  be 
had,  it  shall  be  lawful  for  the  sub-inspector  or  constable  as  afort^ 


tent,  a  judicial  office,  and  is  functus 
officio  as  soon  as  a  verdict  has  been 
returned ;  and  he  cannot  hold  a  se- 
cond inquest,  unless  a  melius  inqui- 
rendum has  been  awarded,  or  unless 
the  first  be  qiiashed,  and  he  be  set  in 
motion  by  the  court  above,  R.  v. 
White.  29  L.  J.  Q.  B.  257. 

(n)  At  least  twelve,  and  not  more 
than  twenty-three,  should  be  sworn 
upon  a  coroner's  jury,  2  Hale,  59  ; 
see  Lambert  v.  Taylor,  6  D.  &  R.  188, 
4  B.  &  C.  138.  But  in  law  it  seems 
doubtful  if  a  coroner's  inquest  must 
be  found  by  twelve  jurors,  ib. ;  but 
aee  Cobat's  case,  2  Hale,  161  n. 

(o)  This  inquest,  being  a  judicial 
act,  cannot  be  held  upon  a  Sunday  ; 
and  if  so  held  it  is  void,  Hoyle  v. 
Ld.  CJomwallis,  1  Str.  387.  An  in- 
quest  having  been  held  pursuant  to 


this  section  by  the  coroner,  it  has 
been  ruled  that  it  is  not  competent 
to  the  grand  jury  to  refuse  the  fee  of 
thirty  shillings,  in  consequence  of 
their  being  of  opinion  that  the  pro- 
ceedings at  such  inquest  were  impro- 
perly conducted.  M.  S.  In  the 
matter  of  Paul  Limerick  and  the 
Cork  G.  J.,  before  Baron  Greene  in 
Chamber,  9th  July,  1859.  Quere— 
whether  the  grand  jury  have  power 
to  inquire  under  the  24th  section  into 
the  grounds  of  the  propriety  of  the 
belief  of  the  coroner  as  to  the  neces- 
sity of  holding  the  inquest.  See  cases 
on  the  right  of  justices  in  England, 
to  consider  whether  the  inquest  was 
duly  held  ;  R.  v.  Kent  Js.,  11  East, 
229  ;  R.  V.  Carmarthenshire  Js.,  10 
Q.  B.  797 ;  R.  v.  Gloucestershire  Js., 
7  £1.  &  Bl.  805. 
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said  to  summon  or  cause  to  be  summoned  such  and  so  many 
other  fit  and  proper  persons  {p\  being  householders,  and  residing 
within  the  county  where  such  inquest  is  to  be  holden,  as  shall 
be  necessary,  to  attend  and  be  sworn  as  jurors  upon  such  in- 
quest; but  no  person  now  exempted  from  serving  on  juries 
under  3  &  4  Wm.  IV.  c.  91,  to  be  summoned  under  this  actw 

Section  24.  [Duty  of  cororier,]  Every  coroner  before  whom 
any  inquest  post  mortem  shall  be  taken,  shall  make  an  abstract 
of  the  inquisition  and  finding  of  the  jury,  and  shall  state  in  such 
abstract  the  names  of  the  jurors  and  witnesses  who  shall  have 
been  examined,  and  shall  annex  thereto  an  account  of  all  sums 
of  money  paid  him  on  account  of  such  inquest^  and  also  an 
account  of  the  number  of  miles  which  he  shall  have  been  com- 
pelled to  travel  from  his  usual  place  of  residence  to  take  such 
inquest,  and  of  the  number  of  days  during  which  such  inquest^ 
or  any  adjournment  thereof  shall  have  continued;  and  shall 
certify  such  abstract  and  account  to  be  true  in  all  particulars  ; 
and  shall  sign  the  same,  and  lodge  the  abstract  and  account  with 
the  secretary  of  the  grand  jury  of  the  county,  &c.,  for  which  he 
is  the  coroner,  ten  clear  days  at  least  before  the  assembling  of 
the  grand  jury  for  such  county,  &c. ;  and  the  said  secretary  shall 
permit  such  abstracts  and  accounts  to  be  inspected  in  his  office 
by  any  ratepayer  of  such  county,  &c. ;  and  the  secretary  shall 
lay  the  same  before  the  grand  jury  acting  for  such  county,  &c. 
which  shall  next  assemble ;  and  the  said  grand  jury  shall  examine 
such  abstracts  and  accoimts,  and  may  examine  the  coroner  upon 
oath  as  to  the  truth  and  correctness  of  the  statements  or  items 
contained  in  such  abstracts  or  accounts,  or  as  to  the  necessity 
for  holding  the  inquest;  and  the  said  abstracts  and  accounts 
shall,  when  approved  of  by  the  said  grand  jury,  be  signed  by  the 
foreman,  and  preserved  among  the  records  of  such  county,  &c. 

Section  25  and  following  sections  provide  for  presentments  to 
coroners  (q), 

ip)  Starictly  speaking,  juron  upon  vitiating  the  inquisition  by  the  im- 
a  coroner's  inquest  are  not  challenge-  panelling  of  improper  penomi,  1 
able,  Jerv.  Cor.  228 ;  but  it  is  better  Hayes,  C.  L.  198. 
to  yield  to  any  fair  objection,  which  (7)  In  England  it  has  been  held 
would  in  otlier  cases  be  a  cause  of  that  the  Court  of  Q.  B.  cannot  inter- 
challenge,  than  run  the  hazard  of  fere  with  the  disonetion  of  the  jus- 
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Section  31.  [Medical  practitioner.]  Any  coroner  who  shall 
consider  an  analysis  of  any  matter  or  thing  of  or  concerning  any 
dead  body  necessary,  may  order  and  direct  sach  analysis  to  be 
made  by  snch  legally  qualified  medical  practitioner  as  he  and 
the  majority  of  the  jury  sworn  upon  the  inquest  shall  appoint ; 
and  shall  annex  to  the  abstract  and  accounts  of  such  inquest  a 
certificate  to  be  signed  by  him  of  such  his  opinion,  and  of  the 
facts  relating  to  such  analysis ;  which  certificate,  together  with 
the  abstracts  and  accounts,  shaU  be  laid  before  the  grand  jury 
acting  in  and  for  the  county,  &c.  which  shaU  next  assemble ; 
and  the  grand  jury  may  present  a  sum  not  exceeding  five  guineas 
for  making  such  analysis. 

Section  32.  When  any  inquest  shall  be  held  on  the  body 
of  a  person  who  died  in  any  hospital,  &c.  no  such  remuneration 
shall  be  presented  to  medical  officer  for  the  sama 

Section  33.  [Medical  tdtnesaes.]  In  all  cases  where  any 
coroner  shall  hold  an  inquest  upon  any  dead  body,  and  shall 
deem  the  attendance  of  some  medical  witness  to  be  necessary  at 
such  inquest,  he  shall  summon  as  such  witness  any  legally  quali- 
fied medical  practitioner,  being  at  the  time  in  actual  practice  at 
or  near  the  place  where  such  death  happened ;  and  it  shall  be 
lawful  for  the  coroner,  at  any  time  between  the  issuing  of  such 
summons  and  the  termination  of  such  inquest,  to  direct  the  per- 
formance of  a  post  mortem  examination  by  such  medical  witness  ; 
provided  that  if  any  person  shall  state  upon  oath  before  the 
coroner  that  in  his  or  her  belief  the  death  of  the  deceased  indivi- 
dual was  caused  partly  or  entirely  by  the  improper  or  negligent 
treatment  of  any  medical  practitioner  or  other  person,  such  medi- 
cal practitioner  or  other  person  shall  not  be  allowed  to  perform 
or  assist  at  the  post  mortem  examination  of  the  deceased  (r). 

Section  34.  Whenever  it  shall  appear  to  the  majority  of  the 
jurors  upon  any  inquest,  that  the  cause  of  death  has  not  been 

tices  in  auarter  sessionB  in  deter-  Bhire,  10  Q.  B.  796  ;  2  New  S.  C. 

mining  wnether  the  coroner's  con-  679  ;  see  ante,  p.  249. 
duct  has  been  such  that  the  order         (r)  Vide  note  to  schedule,  post, 

for   payment   thereof   ought   to  be  The  inquest  may  be  taken  on  the 

made.     It  being  a  matter  of  discre-  bodies  of  several  persons  killed   by 

tion,  the  court  will  not  review  their'  the  same  cause,  R.  v.  West,  5  Jur. 

decision.     B.  v.  Js.  of  Carmarthen-  485.,  S.  G.  1  Q.  B.,  826. 


252  INQUISITIONS. 

satisfactorily  explained  by  the  evidence  of  such  medical  practi- 
tioner, or  of  the  witness  or  witnesses  who  shall  have  been 
examined  at  such  inquest,  it  shall  be  lawful  for  the  jurors,  by  a 
requisition  in  writing,  to  call  upon  the  coroner  to  issue  his  sum- 
mons for  the  attendance  of  some  other  legally  qualified  medical 
practitioner  or  practitioners ;  and  if  the  coroner,  on  the  receipt 
of  such  requisition,  shall  refuse  or  neglect  to  issue  his  summons 
as  aforesaid,  he  shall  be  deemed  guilty  of  a  misdemeanor. 

Section  35.  When  any  person  shall  have  been  duly  summoned 
to  attend  as  a  juror  or  as  a  witness  at  any  inquest,  and  such 
person  shall  fail  or  neglect  to  attend  at  the  time  and  place  speci- 
fied in  such  summons,  it  shall  be  lawful  for  the  coroner  to  cause 
such  person  to  be  openly  called  in  his  court  three  times  to  appear 
and  serve  as  a  juror,  or  to  appear  and  give  evidence  at  such 
inquest;  and  upon  the  non-appearance  of  such  person,  and  proof 
that  such  summons  had  been  served  upon  him,  or  left  at  his 
usual  place  of  abode,  to  impose  such  fine  upon  the  person  so 
making  default,  not  exceeding  the  sum  of  forty  shillings,  as  to 
such  coroner  shall  seem  fit ;  and  such  coroner  shall  make  out 
and  sign  a  certificate,  containing  the  christian  and  surname,  the 
residence,  and  trade  or  calling  of  every  person  so  making  default, 
together  with  the  amount  of  the  fine  which  shall  have  been 
imposed,  and  the  cause  of  such  fine,  and  shall  transmit  such 
certificate  to  the  clerk  of  the  peace  acting  in  and  for  the  county, 
&c.  in  which  such  person  shall  reside,  on  or  before  the  first  day 
of  the  quarter  sessions  of  the  peace  then  next  ensuing,  and  shall 
cause  a  copy  of  such  certificate  to  be  served  upon  the  person  so 
fined,  by  having  it  left  at  his  usual  place  of  residence,  or  by 
sending  the  same  through  the  post-office,  addressed  as  aforesaid, 
three  days  at  the  least  before  the  first  day  of  the  said  quarter 
sessions ;  and  the  said  clerk  of  the  peace  shall  copy  the  fine  or 
fines  so  certified  on  the  roll  on  which  all  fines  and  forfeitures 
imposed  at  such  quarter  sessions  of  the  peace  shall  be  copied,  and 
the  same  shall  be  levied  and  applied  in  like  maimer,  and  subject 
to  the  like  powers,  provisions,  and  penalties  in  all  respects, 
as  if  such  fine  or  fines  had  been  imposed  at  such  quarter 
Bessions. 
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Section  36.  Whenever  any  dead  body  shall  be  found,  and 
any  coroner  shall,  in  consequence  of  information  received  by 
him,  consider  it  necessary  to  hold  an  inquest,  it  shall  be  lawful 
for  such  coroner  to  order  that  such  dead  body  shall  be  brought 
into  the  nearest  convenient  public-house,  and  the  owner  of  such 
public-house  is  hereby  required  to  permit  such  dead  body  to  be 
deposited  within  the  same,  or  within  some  part  of  the  premises, 
Tintil  the  inquest  shall  have  taken  place  ;  and  if  such  owner  or 
occupier  shall  refuse  to  permit  such  deposit,  it  shall  be  lawful 
^or  the  said  coroner  to  impose  such  fine,  not  exceeding  the  sum 
of  forty  shillings,  upon  such  owner  or  occupier,  for  such  refusal 
or  neglect,  as  to  such  coroner  shall  seem  fit  (s), 

Section  37.     Coroner  not  to  act  professionally  in  any  case 
^liich  may  have  come  before  him  as  coroner. 

Section  38.     Every  coroner,  although  elected  for  a  district,  to 
'"^^  considered  a  coroner  of  the  county  or  city  at  large. 

Section  39.     Coroner  to  hold  inquests  only  in  the  district  to 
'^'^hich  he  is  appointed,  except  in  certain  cases. 

Section  40.     Every  order  which,  by  and  under  the  provisions 

^^f  this  act,  any  coroner,  or  any  two  magistrates  acting  for  and 

^  ^  the  absence  of  such  coroner,  shall  make  and  issue,  shall  be 

Signed  and  sealed  by  such  coroner  or  such  magistrates ;  and  any 

^:>rder  which  any  coroner  or  magistrate  as  aforesaid  shall  make  or 

issue,  and  which  shall  not  be  signed  and  sealed  as  aforesaid, 

^hall  be  of  no  force  or  eftect  wliatsoever,  nor  shall  any  person 

\)e  subject  to  or  visited  with  any  fine  or  other  punishment  for 

disobedience  thereto  (t). 

Section  41. — Grand  jury  not  to  present  for  any  coroner  guilty 


(^)  Trespaas  will  not  lie  against  a 
coroner  for  turning  a  man  out  of  the 
room  when  he  is  about  to  hold  an 
inquisition,  Gamett  v.  Ferrand,  6  B. 
&C.  611;  9D.&R.  657. 

(t)  By  9  Geo.  IV.  c.  64.  as.  4  &  6, 
every  coroner  or  justice  upon  any 
inquisition  taken  before  him,  where- 
by any  person  shall  be  indicted  for 
manslaughter  or  murder,  is  to  put  in 
writing  the  evidence  given  to  the 
jury,  and  is  to  bind  the  witness  to 


give  evidence  at  the  trial ;  and  every 
coroner  or  justice  is  to  certify  and 
subscribe  the  evidence  and  inquisi- 
tion taken  before  him.  And  if  any 
coroner  or  justice  offend,  contrary  to 
the  provisions  of  this  act,  in  not 
delivering  the  inquisition,  &c.,  the 
coiu*t,  where  they  should  have  been 
transmitted  to,  may  fine  the  justice 
or  coroner.  See  post,  p.  257,  and  see 
also  as  to  inquests  in  boi-oughs,  3  & 
4  Vic  c.  108. 
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of  neglect,  nor  for  any  inqnest,  except  taken  since  the  last 
assizes,  &c. 

Section  42. — Coroner  may  be  removed  by  judge  of  assizes  for 
extortion  or  neglect  of  duty  (u). 

Section  43. — Coroner,  if  once  removed  from  his  office,  in- 
capable of  being  again  elected. 

Section  44.  [In  the  absence  of  coroiwr,  two  J.  P,*8  may  hold 
inquest.]  When  any  dead  body  shall  be  foimd,  or  any  death 
attended  with  suspicious  circumstances  shall  occur,  and  no  in- 
quest shall  be  held  on  the  same  within  the  space  of  two  days 
from  the  finding  of  such  dead  body  or  of  such  death,  it  shall  be 
lawful  for  any  two  magistrates  of  such  district  to  hold  an  inquest 
relative  to  the  death  of  any  such  person,  and  to  summon  such 
jurors  and  such  medical  and  other  witnesses  to  attend  such 
inquest,  and  to  administer  all  necessary  oaths,  and  to  give  such 
orders  and  directions,  and  to  impose  such  fines  for  neglect  or  re- 
fusal, in  like  manner  as  any  coroner  is  empowered  to  do  under 
the  provisions  of  this  act,  and  also  to  sign  and  issue  to  such 
medical  or  other  witnesses  summoned  and  examined  before  them, 
and  to  the  owner  or  occupier  of  any  private  house  (the  same  not 
being  related  to  or  connected  with  the  deceased)  whei«in  such 
dead  body  shall  have  been  deposited,  or  wherein  such  inquest 


(u)  The  following  is  taken  from  1 
Hayes,  C.  L.  as  shewins  some  of  the 
circumstances  for  whicn  a  coroner 
may  be  pmushed.  If,  after  notice 
given,  a  coroner  neglect  to  proceed 
with  the  inquest  in  a  reasonable 
time,  he  may  be  fined  and  impri- 
soned, 2  Hale,  58  ;  or  if  he  cause  a 
body  to  be  dininterrcd,  when  it  is 
evident  from  the  length  of  time  it 
has  been  buried  (e.  g,  seven  months) 
no  information  can  be  obtained  from 
the  inspection  of  it,  it  would  seem 
that  he  may  be  fined,  «Jerv.  Cor.  66  ; 
R.  V.  Clerk,  1  Salk.  877.  If  he  is 
guilty  of  extortion,  8  Inst.  149,  1 
East,  P.  C.  482,  or  other  gross  mis- 
conduct in  the  discharge  of  his  duty, 
be  may  be  called  to  account  by  in- 
dictment or  criminal  information. 
As   instances  of   such    misoonduct 


may  be  mentioned,  the  taking  an  in- 
quest without  viewing  the  body» 
Jerv.  Cor.  65  ;  wilfully  nusleadine 
the  jury,  so  as  to  induce  them  tofind 
an  improper  verdict,  R.  v,  Wake- 
field, 1  Sir.  69  ;  see  R.  v.  Coates, 
Dick,  J.  515  ;  R.  r.  Whitoomb,  1  a 
&  P.,  124  ;  the  taking  off  a  juryman 
after  being  sworn,  R.  v.  Stukely, 
12  Mod.  493  ;  returning  an  inquisi- 
tion different  from  that  which  wonkl 
be  warranted  by  the  verdict^  R.  v. 
Marsh,  8  Salk.  172  ;  and  committing 
for  murder  a  person  concerned  in 
what  the  juir  find  to  be  an  acci- 
dental deaUi,  R.  r.  Scorr,  1  Lea,  4S. 
But  he  shall  not  be  punished  for  an 
absurd  presentment  of  a  jury ;  for 
he  cannot  refuse  thdr  presentment, 
8mith*s  case,  Comb.  886. 
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flhall  have  been  held,  and  to  any  person  or  persons  who  shall  do 
or  perform  any  matter  or  thing  relating  to  such  inquest,  in  pur- 
suance of  the  order  of  such  magistrates,  an  order  upon  the 
treasurer  of  the  county,  county  of  a  city,  county  of  a  town,  or 
borough,  as  the  case  may  be,  for  such  sum  or  sums  of  money  as 
such  coroner  is  empowered  to  pay  to  such  witnesses  or  other 
persons,  and  as  to  them  shall  seem  just  and  reasonable  ;  and  the 
said  magistrates  shall  make  out  and  lodge  with  the  secretary  of 
the  grand  jury  of  such  county,  riding,  or  division,  city,  town,  or 
borough,  an  abstract  of  the  inquisition  and  finding  of  the  juiy, 
together  with  the  names  of  the  jurors  and  of  the  witnesses  who 
shall  have  been  examined  at  such  inquest,  and  an  account  of  all 
orders  upon  the  treasurer  for  payment  of  such  witnesses  or  other 
persons,  issued  by  them  ten  days  at  least  before  the  grand  jury 
acting  in  and  for  such  county,  riding,  or  division,  county  of  a 
city,  county  of  a  town,  or  borough,  shall  next  assembla 

Section  45. — Persons  swearing  falsely  guilty  of  perjury. 

Section  46. — Inquisitions  not  to  be  quashed  on  account  of 
technical  defects  (v). 

Section  50. — Coroners  to  make  returns  yearly  of  inquests  to 
Lord  Lieutenant 


(v)  A  coroner's  inquisition  may  be 
qukshed  in  part  for  uncertainty,  and 
stand  good  for  the  residue  ;  ez  parte 
CamiUien,  2  M.  &  R  397.  See  the 
following  cases  in  which  inquisitions 
have  been  quashed,  R.  v,  Ferrand,  3 

B.  &  A.  260  ;  R.  v.  Evett,  6  B.  & 

C.  247  ;  9  D.  &R.  237  ;  tn  re  Cully, 
2  N.  &  M.  61  ;  6  B.  &  Ad.  230  ;  R. 
V.  Mitchell,  7  Car.  &  P.  800  ;  R. 
9.  Devett,  8  Car.  &  P.  639  ;  R.  v. 
Stockdale,  8  Dowl.  P.  C.  517  ;  R. 
V.  Brownlow,  3  P.  &  D.  62  ;  11  Ad. 
&  E.  119  ;  R.  V.  WhaUey,  7  D.  &L. 
317.  See  as  to  putting  the  party 
contesting  the  inquisition  to  demur, 
R.  9.  Brownlow,  11  Ad.  &  E.  119. 
The  inquisition  may  be  amended  in 


every  particular  but  the  finding  of 
the  jury ;  if  defective  in  that,  it  must 
be  quashed ;  R.  v.  Glover,  1  Sid.  259; 
R.  V,  Shepherd,  11  Mod.  271;  R.  v. 
Evett,  6  B.  &  C.  247;  see  as  to  di- 
recting a  second  inquest  by  Court  of 
Q.  B.,  R.  9.  Bunny,  1  Salk.  190 ;  R. 
9.  Saunders,  1  Str.  167;  see  1  Hayes, 
C.  L.  208 ;  ex  parte  Daws,  8  Ad.  k 
El.  936, 1st  Per.  and  Davidson,  146. 
See  also  14  &  15  Vic.  c.  100,  ss.  28, 
80,  which  relates  to  Inquiiitiont.  It 
is  no  ground  for  quashing  the  inqui- 
sition that  the  coroner  mis-directed 
the  jury,  R.  9.  M'Intosh,  82  L.  T. 
Q.  B.  146 ;  see  tn  fv  Casey,  8  Ir.  C. 
L  R.  22. 
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SCHEDULE  (C). 

Tdble  of  payments  which  any  coroner^  or  any  two  magistrtUes  «iv 
his  absence^  may  make  to  any  witness  or  other  person  who,  being 
summoned,  shall  attend  and  give  evidence  at  any  inquest,  or  shall 
do  any  other  act  or  thing  in  obedience  to  the  order  of  such  oor<mer 
or  of  such  ttvo  magistrates  as  aforesaid. 

£    s.    d. 

To  any  poor  witness,  for  each  day  of  attendance  at 

any  inquest,  any  sum  not  exceeding,  per  diem      -      0     1     0 

To  the  owner  or  occupier  of  any  private  house  who 
shall  permit  any  dead  body  to  be  deposited  therein 
(if  such  owner  or  occupier  be  not  related  to  or  con- 
nected with  the  deceased),  any  sum  not  exceeding, 
per  diem -036 

To  the  owner  or  occupier  of  any  private  house  who 
shall  afford  accommodation  to  the  coroner  (or  to 
any  two  magistrates  during  his  absence),  jurors  and 
witnesses,  for  the  holding  of  an  inquest  therein  (in 
case  such  owner  or  occupier  shall  not  be  related  to 
or  connected  with  the  deceased),  any  sum  not  ex- 
ceeding, per  diem 036 

To  the  person  or  persons  who  shall,  pursuant  to  an 
order  from  any  coroner  or  of  any  two  magistrates, 
disinter  and  afterwards  bury  any  dead  body  -       0     5     0 

To  any  legally  qualified  medical  practitioner  who  {w\ 
in  pursuance  of  the  summons  and  order  of  any 
coroner  or  of  any  two  magistrates,  shall  attend  and 
examine  any  dead  body,  and  give  evidence  as  a 
witness  at  any  inquest  held  thereon,  the  sum  of  -       110 

To  any  legally  qualified  medical  practitioner  who,  in 
obedience  to  the  order  of  any  coroner  or  of  any 
two  magistrates,  shall  make  a  post  mortem  exami- 
nation of  any  dead  body,  and  shall  attend  and 
give  evidence  at  the  inquest  held  thereon,  the  fur- 
ther sum  of 110 

To  any  person  or  persons  who  shall,  pursuant  to  an 
order  in  writing  from  any  coroner  or  any  two  ma- 
gistrates, have  provided  a  coffin,  and  buried  the 
body  of  any  stranger  on  which  an  inquest  shall 
have  been  held,  the  sum  of         -        -        -        -       0  10     0 

(w)  The  medical  officer  or  surgeon  for  attendance  at  an  inquest  held  on 

of  a  union  workhoiue  is  not  entitled  the  body  of  a  person  dying  within 

to  fee  or  remuneration  for  instituting  the  union  workhouse,  it  being  a  pub- 

a  pott  mortem  examination  pursuant  lie  institution  within  the  meaning  of 

to  the  directions  of  the  coroner,  or  the  82nd  section,  post,  m  re  Kaye, 
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Duty  <U  inquisition,']  The  coroner  or  magistrates  who  hold 
the  inquisition  should  take  down  the  witnesses'  examination  in 
writing,  or  so  much  as  is  material  {x).  In  performing  this  duty 
they  ought  to  be  most  particular  in  taking  down  the  fair  and 
obvious  meaning  of  the  words  spoken,  and  not  the  final  result 
of  the  evidence  {y).  After  the  examination  has  been  concluded, 
the  coroner  or  magistrates  should  proceed  to  read  over  to  the 
witness  his  examination,  and  require  him  to  sign  it  (z).  The 
coroner  or  magistrates  should  also  subscribe  it  No  person  who 
appears  to  be  implicated  by  the  previous  evidence  ought  to  be 
examined  on  oath  (a).  It  is  the  duty  of  the  coroner  or  magis- 
trates to  bind  over  all  those  witnesses  who  prove  any  material 
fact  against  the  party  accused,  and  not  those  who  are  called  for 
the  purpose  of  exculpating  hilt  (6).  The  coroner  or  magistrates 
should  hear  not  only  the  witnesses  on  the  part  of  the  Crown, 
but  also  on  the  part  of  the  person  accused  (c).  A  coroner  (or 
magistrates)  on  an  inquest  ought  not  to  exclude  the  testimony 
of  parties  who  have  material  evidence  to  offer,  on  the  ground 
that  their  testimony  may  tend  to  criminate  themselves  (J). 

Of  charging  jury  and  the  verdict']  After  the  evidence  has 
been  gone  through  on  both  sides,  for  the  Crown  and  the  accused, 
the  coroner  or  one  of  the  magistrates  should  sum  up  the  evi- 
dence, and  state  the  view  of  the  law  as  applicable  to  the  facts 
deposed  to  {e).  If  there  be  a  difference  of  opinion,  the  coroner 
collects  the  voices,  beginning  from  the  bottom  of  the  panel,  and 
according  to  the  opinion  of  the  majority  the  verdict  is  taken  (/). 

Of  the  inquisition,]  The  inquisition  in  cases  of  murder  or 
manslaughter  is  to  be  written  on  parchment ;  if  written  on  paper 
it  will  be  quashed  {g) ;  but  in  all  other  cases  it  may  be  written 


7  Ir.  J.  887 ;  see  tn  fv  Thonhill,  4 
It.  L.  R.  162. 

{x)  Ante,  p.  253,  note  <^. 

(y)  1  East,  P.  G.  384. 

^)  R.  V.  Plummer,  1  C.  &  K.  600. 

(a)  See  1  Hayee,  C  L.  199. 

(6)  B.  V,  Taylor,  9  C.  &  P.  672. 

(c)  R  V,  Scorey,  1  Leach,  C.  C. 
43. 

{d)  Wakelyv.  Cooke,  4  Exch.  511. 

{€)  1  Hayes,  C.  L.  201 ;  Deodanda 


have  been  aboliahed  by  9  &  10  Vio. 
0.  62. 

(/)  See  note  (n)  ante,  p.  249,  as  to 
whether  there  most  be  a  majority  of 
twelve. 

(i7)  See  9  &  10  Vic.  c.  37,  s.  46  ; 
R.  V.  WhaUey,  7  D.  &  L.  317  ;  Den- 
ton's case,  1  Lew.  53 ;  R.  v.  Beavers, 
1  East,  P.  C.  883.  A  coroner's  in- 
quisition on  paper  only,  instead  of 
parchment,   (but  not  having  been 


258 


IKQUISITIONa 


on  paper  (h).  The  inqnisition  should  be  signed  by  the  coroner  (t), 
(or  the  two  magistrates,  as  the  case  may  he),  and  afterwards  by 
all  the  jurors  who  concur  in  the  finding  (/).  If  any  of  the  jurors 
so  feigning  be  marksmen,  their  mark  need  not  be  attested  (k). 

After  the  inquisition  has  been  duly  executed,  it  is  the  duty  of 
the  coroner  or  the  two  justices,  as  the  case  may  be,  to  apprehend 
the  offender,  if  there  be  a  person  implicated  by  the  verdict,  and 
issue  his  warrant  for  that  purpose ;  or  if  he  be  already  in  prison, 
a  detainer  should  be  issued  to  the  gaoler.  The  coroner  should 
attend  at  the  assizes,  and  the  evidence  of  the  witnesses  be  trans- 
mitted with  expedition  to  the  office  of  the  clerk  of  the  Crown  (/)- 

W7m  may  be  pretgnt  at  the  inquest,]  The  court  is  generally 
open  to  the  public  (m) ;  but  as  justice  may  frequently  require  it, 
the  public  generally,  or  any  individual  in  particular,  may  be  ex- 
cluded (n).  No  person,  whether  barrister  or  attorney,  has  a  right 
to  interfere  in  the  proceedings  of  this  court,  as  by  examining 
witnesses,  addressing  the  court,  or  the  like,  without  the  leave  of 
the  court  (o). 

Form  of  oath.]  The  following  is  the  form  of  oath  to  be  ad- 
ministered to  the  foreman  of  the  jury  (p)  : — 

You  shall  diligently  inquire  and  true  presentment  make  of  all 
such  matters  and  thmgs  as  shall  be  given  you  in  charge  on  be- 
half of  our  Lady  the  Queen,  touching  the  death  of  A.  B.  now 
lying  dead,  and  of  whose  body  you  have  the  view.  You  shall 
present  no  man  for  hatred,  malice,  or  ill  will;  nor  spare  any 
through  fear,  favour,  or  affection ;  but  a  true  verdict  give  accord- 
ing to  the  evidenca     So  help  you  God. 


quashed)  is  admissable  in  evidence, 
not  as  an  inquisition  provin^f  the 
statement  therein  contained,  but  to 
shew  that  an  inquiry  into  the  subject 
matter  of  it  did  in  fact  take  plaoe^ 
B.  V.  GregoiT,  8  Q.  R  508. 

(A)9&10  Vic.  c.  37,8.46. 

(t)  R.  V.  Norfolk  Js.,  1  East,  P.C. 
^888  ;  Den*s  case,  1  Lew.  125. 

(J)  Jerv.  Cor.  271 ;  Lazenby^s  case, 
1  Lew.  56. 

(A)  See  9  &  10  Vic.  o.  87,  b.  46  ; 
see  ib.  for  what  technical  errotB  are 
cured. 


(0  1  Haves,  C.  L.  207. 

(m)  Daubeny  v.  Cooper,  10  B.  & 
C.  237. 

(n)  Gamett  v.  Ferrand,  6  B.  4  C. 
611. 

(o)  Collier  v.  Hicks,  2  B.  &  Ad. 
663.  As  to  publishing  the  proceed- 
ings, see  R.  V.  Fleet,  1  B  4  Aid. 
879  ;  Duncan  o.  Thwaites,  3  B.  ftC. 
556 ;  B.  V.  Fisher,  2  Camp.  568  ; 
Flint  V.  Pike,  4  B.  &  G.  473 ;  Saun- 
ders V.  Mills,  6  Bing.  218. 

(p)  Taken  from  1  Hayet,  C.  L. 
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The  same  oath  which  your  foreman  hath  taken  on  his  part 
yon  and  each  of  you,  on  your  parts,  shall  well  and  truly  observe 
and  keep.     So  help  you  God. 

The  form  for  summonses,  warrants  in  all  cases,  recognizance, 
^,  may  be  the  same  as  those  provided  by  the  Petty  Sessions 
(Ireland)  Act,  1851  (q). 

Form  of  inquiiition.] 
County  of  W,    {     An  inquisition  indented,  taken  for  our  Sove- 
to  wit  (r).       J  reign  Lady  the  Queen,  at  the  house  o^  &c.,  si- 

tuate  at ,  in  the  parish  of ,  county  of 

^.  on  the  — ^—  day  of in  the year  of  the  reign  of  our 

&vereign  Lady  Victoria,  before  L.  M.,  gentleman,  coroner  of  our 
^^y  the  Queen  for  the  said  county,  on  view  of  the  body  («)  of 
^  B.  {t)y  then  and  there  lying  dead,  upon  the  oath  (m)  of  P.  Q.  E. 
^•>  &c.  {y\  good  and  lawful  men  of  the  said  county  duly  chosen; 
^d  who,  being  then  and  there  duly  sworn  and  charged  to  in- 
quire for  our  said  Lady  the  Queen,  when,  how,  and  by  what 
^eans  the  said  A.  B.  came  to  his  death,  do,  upon  their  oaths, 

^y  (w),  that  the  said  A.  B.  on  the day  of in  the  year 

^^oresaid  (x)  with  force  and  arms  at  the  parish  aforesaid,  in  and 
^  Jx)n  himself  in  the  peace  of  God  and  of  our  said  Lady  the  Queen, 
^Vien  and  there  being,  feloniously,  wilfully,  and  of  his  malice  afore- 
^lionght  did  make  an  assault,  and  the  said  A.  B.  a  certain  hand- 
V^erchief  (y)  about  the  neck  of  him  the  said  A.  B.  then  and  there 
^iid  tie  and  fasten,  and  that  the  said  A.  B.  with  the  handkerchief 
Aforesaid  then  and  there  did  suffocate  and  strangle  himself;  of 
^Which  suffocation  and  strangling  he,  the  said  A.  B.,  then  and 
tJiere  instantly  died     And  so  the  jurors  aforesaid,  upon  their 


{q)  Poat  App.  14  &  15  Vic.  c  93. 
(r)  This  is  taken  from  1  Hayes,  G. 
Xi.  212. 

(«)  It  must  be  stated  to  have  been 
taken  on  the  view  of  the  body,  B.  o. 
Ferrand,  8  B.  &  Aid.  260. 

(<)  If  name  not  known,  say  "  of 
«  certain  person  to  the  jurors  un- 
known." Care  should  be  taken  not 
to  attribute  a  name  to  the  deceased, 
imlees  he  have  acquired  it  either  by 
baptism  or  reputation,  B.  v,  Clark, 
Buss.  &  By.  358. 

(u)  If  tiie  inquisition  state  it  to 
have  been  taken  upon  the  afi&ima- 
tion  of  any  man,  it  should  state  to 
which  of  the  sects  priyilegedto  make 


affirmation  he  belongs,  B.  o.  Pol- 
field,  2  Dowl.  P.  C.  469. 

(«)  Only  those  need  be  named  who 
concur  in  the  finding. 

{w)  The  cause  of  death  should  be 
accurately  stated  ;  the  same  words 
may  be  used  as  in  the  several  prece- 
dents for  indictments  for  manslaugh- 
ter, murder,  &c. 

(a?)  See  9  &  10  Vic  c.  37,  a.  46. 

iy)  It  is  not  now  necessaiy  in  any 
inquisition  for  homicide  to  allege  the 
value  of  the  instrument  which  caused 
the  death  of  the  deceased,  or  to  al- 
l^e  that  the  same  was  of  no  value, 
9  &  10  Vic  c  62. 
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oaths  aforesaid,  do  say  that  the  said  A.  B.  in  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder  himself^  against  the  peace  of  our 
Siiid  Lady  the  Queen,  her  crown,  and  dignity.  In  witness  where- 
of as  well  the  said  coroner  as  the  jurors  aforesaid  have  hereunto 
set  and  suhscribed  their  hands  and  seals  the  day  and  year  first 
above  written. 

S.  M.,  Coroner  [Seal]. 

P.  Q.  [Seal]. 

R  S.  [Seal]. 

etc^  Jurors. 

Finding  of  death  naturally,] 

That  the  said  A.  B.  on  &c,  at  &c.,  in  a  certain  place  called 
&c.,  was  found  dead  ;  that  he  had  no  marks  of  violence  appear- 
ing on  his  body,  and  died  of  the  visitation  of  God,  in  a  natural 
way,  and  not  otherwise.     In  witness,  &c. 

Finding  the  death  of  prisoner,] 

That  the  said  A.  B.  on  &c.,  being  a  prisoner  in  the  gaol  at 

in  the  county  aforesaid,  then  and  there  died  of  the  visitation  of 
God  ;  and  then  and  there  in  manner  and  form  aforesaid  came  to 
his  death,  and  not  otherwise.     In  witness,  &c. 

To  the  Ministers  and  Churchtoardens  of  the  Parish  of  Z,^  in  the 
County  of  W,,  and  all  otlura  wlwm  it  may  concern. 
Whereas  an  inquisition  hath  this  day  been  held  upon  the  body 
of  A.  B.  who  now  lies  dead  in  V.  parish  ;  these  are  therefore  to 
certify  to  you,  that  you  may  lawfully  permit  the  body  of  the 
said  A.  B.  to  be  buried.     Given,  &c. 

S.  M.,  Coroner  [Seal]. 

To  the  Minister,  dse. 
Whereas  the  body  of  one  A.  B.  hath  lately  been  buried  in  V. 
parish,  the  said  A.  B.  having  previously  died,  not  a  natural  but 
a  violent  death  ;  and  whereas  no  notice  of  such  death  hath  been 
given  to  any  of  the  coroners  of  the  said  county,  previous  to  such 
interment,  as  by  law  is  required,  these  are  therefore  by  virtue  of 
my  office,  as  one  of  her  Majesty's  coroners  in  and  for  the  said 
county,  to  charge  and  command  you  forthwith  to  cause  the  body 

of  the  said  A.  B.  to  be  disinterred,  and  conveyed  to in  the 

said  parish  ;  that  I  with  my  inquest  may  have  a  view  thereof, 
and  proceed  therein  according  to  law.     Given,  &c. 

S.  M.,  Coroner  [Seal]. 
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SPECIAL   SESSIONS. 

A  special  session  is  a  meeting  of  justices  holden  on  a  special 
occasion,  for  the  execution  of  some  particular  branch  of  their 
authority,  convened  by  reasonable  notice  to  the  other  magistrates 
of  the  division  (z).  It  is  distinguished  from  a  petty  sessions  in 
this,  that  every  magistrate  of  the  division  must  have  an  option 
presented  to  him  of  attending  and  taking  part  in  the  proceedings 
of  a  special  sessions  (a).  Where  the  manner  of  holding  a  spe- 
cial session  is  prescribed  by  the  statute  which  directs  it  to  be 
holddn,  the  precise  requisitions  of  the  statute  must  of  course  be 
obeyed  (b). 

The  special  se^ions  held  in  Ireland  are,  first,  for  revising  the 
J^-lists ;  second,  presentment  sessions  under  the  Grand  Jury 
Act. 

iteming  jury  llsU.^     The  examination  of  the  jury-Hsts  at  spe- 

^^1  sessions  held  for  that  purpose  under  the  provisions  of  the  3 

*  4  Wm.  IV.  c.  91,  forms  an  important  item  in  the  catalogue  of 

^^  duties  of  a  J.  P.  in  Ireland  ;  the  mode  in  which  this  is  directed 

y  that  statute  to  be  conducted  will  be  now  considered  (c). 

%  the  3  &  4  Wm.  IV.  c.  91,  ss.  4,  7,  &  8,  the  clerk  of  the 
^Hce  is  to  issue,  within  one  week  after  the  commencement  of 
*'l^e  summer  sessions  in  every  year,  his  precept  to  the  cess  collec- 
^ts  in  each  barony  to  return,  within  one  month,  lists  of  quaUfied 
Persons  to  be  jurors,  and  the  collectors  {cc)  shall  make  out  au 
^phabetical  list  for  the  clerk  of  the  peace  to  lay  before  the  J.P/s 
^^sembled  at  special  sessions  {d). 

The  4  Wm.  IV.  c.  8,  s.  1,  enacts  {e)  that  the  justices  at  the 
October  quarter  sessions  for  each  division  should  fix  a  pla;  e  and 
time  not  less  than  one  lunar  month,  nor  more  than  six  weeks, 
^fter  the  first  day  of  such  October  sessions,  for  holding  a  special 
Sessions  for  examining  the  jury-lists.     The  3  &  4  Wm.  IV.  c.  91, 


(2)  1  N.  &  W.  J.  P.  684  ;  R  v, 
Js.  of  Worcester,  2.  B.  &  Aid.  233. 

(a)  Id. 

(6)  6  Bum,  J.  628. 

(c)  Ab  to  certiorari  for  bringizig 
Up  the  lists  siened  by  justices  to  have 
them  quashed,  vide  R.  v.  Armagh 
Jb.  6  It.  J.  N.  a  212. 

(ee)  The  Collector-General  is  to 
make  out  lists  of  persons  liable  to 


serve  on  juries  in  borough  of  Dub- 
lin, 12  &  18  Vic.  c.  91,  8.  87. 

(d)  High  constables  and  collectors 
required  to  cause  lists  of  jurors  to  be 
printed,  and  the  grand  jiury  at  the 
assizes  shall  present  a  reasonable  sum 
for  the  expense  of  printing,  8  &  9  Vic. 
c.  67.  ss.  6,  6. 

(0  Reciting  the  8  &  4  Wm.  IV. 
c.  91,  8.  9. 
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8.  9,  requires  the  justices  at  the  October  quarter  sessions  to  give 
public  notice  of  the  place  and  time  for  holding  the  special 
sessions. 

The  2  &  3  Vic.  c.  48,  after  reciting  the  3  &  4  Wm.  IV.  c.  91, 
and  4  Wul  IV.  c.  8,  enacts  that  in  every  case  where  special  ses- 
sions shall  not  be  effectually  held,  it  shaJl  be  lawful  for  the  Lord 
lieutenant,  by  warrant  under  his  liand,  of  which  a  copy  shall  be 
published  in  the  Dublin  Gazette^  and  in  some  one  newpaper  cir- 
culating in  the  county,  to  fix  any  day  not  sooner  than  fourteen 
days  after  publication  in  the  Gazette^  and  also  a  place  for  holding 
a  special  sessions  for  the  purpose  of  examining  the  lists  of  jurors. 

The  3  &  4  Wm.  IV.  c.  91,  s.  9,  enacts  that  the  justices  of 
the  division  shall  attend  at  the  place  and  time  fixed,  and  that 
the  high  constable  and  collectors  shall  attend  the  justices,  and 
answer  upon  oath  such  questions  touching  the  jury-lists  as  shall 
be  put  to  them  by  the  justices  then  present ;  and  if  any  man  not 
qualified  or  not  liable  to  serve  on  juries  shall  be  inserted  on  the 
lists,  the  justices,  if  satisfied  from  the  oath  of  any  party  examined 
before  them,  or  horn,  other  proofs,  or  upon  their  own  knowledge, 
that  he  is  not  qualified  or  not  liable  to  serve,  may  strike  his 
name  out,  and  also  strike  out  the  name  of  any  man  disabled  by 
lunacy  or  imbecility  of  mind,  or  by  deafness,  or  blindness,  or 
other  permanent  infirmity  from  serving  on  juries;  and  they  may 
also  insert  the  name  of  any  man  omitted  who  ought  to  have 
been  inserted,  and  likewise  reform  any  errors  or  omissions  which 
shall  appear  to  them  to  have  been  committed  in  respect  to  the 
name,  place  of  abode,  title,  quality,  calling,  business,  or  the 
nature  of  the  qualification  of  any  man  included  in  any  such  hst 
Provided,  that  no  man's  name,  if  omitted,  shall  be  inserted  in 
such  list,  nor  shall  any  man's  name  be  struck  out  of  such  list, 
nor  shall  any  error  or  omission  in  the  description  of  any  man  in 
such  list  be  reformed  by  the  said  justices,  unless  upon  the  appli- 
cation of  such  men  respectively;  or  unless  they  have  had  notice 
that  an  application  for  that  purpose  would  be  made  to  the  jus- 
tices at  such  special  sessions ;  or  unless  the  said  justices  at  such 
sessions,  or  any  two  of  them,  shall  cause  notice  to  be  given  to 
such  men  respectively,  requiring  them  to  shew  cause  either  at 
the  same  special  sessions,  or^t  an  adjournment  thereof,  to  be 
holden  within  four  days  thereafter,  and  at  such  time  and  place 
as  the  said  justices  shall  in  such  notice  specify,  why  their  names 
should  not  be  inserted  or  struck  out  of  such  list,  or  why  any 
error  or  omission  in  the  description  of  such  men  in  such  lists 
should  not  be  reformed. 

By  the  8  &  9  Vic.  c.  67,  s.  2,  it  is  provided,  that  when  every 
such  list  has  been  made  out  and  delivered  by  any  high  constabfe 
or  collector,  and  shall  be  duly  corrected  by  the  justices  present  at 
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such  special  sessions  or  adjournment  thereof,  as  in  the  said  act  is 

mentioned,  the  said  lists  shall  be  marked  in  their  presence  with 

the  successive  numbers  1,  2,  3,  &c.,  according  to  the  number  of 

such  lists ;  and  when  the  said  lists  so  corrected  and  numbered 

shall  be  allowed  and  signed  by  them,  or  any  three  of  them,  the 

said  justices  shall  cause  one  general  list  to  be  made  out  therefrom, 

containing  the  names  of  all  persons  whose  qualification  shall  have 

been  so  allowed,  arranged  accordbig  to  rank  and  property,  which 

general  hst  shall  be  compared  by  the  presiding  justices  at  such 

sessions  with  the  said  lists  so  allowed  and  signed  and  numbered 

w  aforesaid,  and  shall  be  corrected  by  such  justices  (if  necessary), 

by  reference  to  such  lists,  and  be  made  to  correspond  therewith ; 

^d  the  presiding  justices  at  such  sessions  shall  sign  such  general 

list  at  the  foot  of  each  page,  and  shall  deUver  the  same  and  the 

^ists  to  the  clerk  of  the  peace. 

DUTIES  OP  MAGISTRATES  AT  PRESENTMENT  SESSIONS,   ETC. 

The  duties  of  magistrates  at  special  presentment  sessions  are 
Pi^ecribed  and  regulated  by  statute  6  &  7  Wm.  IV.  c.  116, 
^Uimonly  called  the  Grand  Jury  Act ;  it  is  therefore  deemed 
^visable  to  point  out  a  few  of  its  material  provisions,  as  ma- 
gistrates are  called  upon  by  the  act  to  perform  many  duties, 
P^i^icularly  at  presentment  sessions.  The  provisions  in  the 
^tand  Jury  Act,  giving  to  justices  of  the  peace  summary  juris- 
^ction  as  to  offences  upon  or  relating  to  public  roads,  are  repealed 
^y  the  Summary  Jurisdiction  Act  (/). 

•7. 1^8,  to  hold  presentment  semons^  By  section  4,  the  J.  P.*s,  not 
being  stipendiary  magistrates,  of  every  county,  county  of  a  city, 
county  of  a  town,  or  city  and  county  in  Ireland,  are  required  to 
assemble  with  the  cess-payers  associated  to  hold  a  special  or  pn*- 
aentment  session  for  the  purposes  of  the  act  at  the  time  and 
place  (g)  appointed  by  the  grand  jury ;  and  by  section  8,  the 
number  of  cess-payers  to  be  so  associated  shall  not  be  more  than 
twelve,  nor  less  than  five. 


(/)  14  &  15  Vic  c.  92,  8. 26.  The 
oounty  of  Dublin  is  subject  to  the 
provisions  of  the  7  &  8  Vic.  c.  106, 
which  assimilates  the  law  as  far  as 
practicable  to  the  Grand  Juiy  Act. 
Under  this  act,  see  sec.  125,  when 
on  an  application  to  a  grand  jury  for 
compensation  for  malicious  injury, 
the  grand  jury  are  not  satisfied  t^t 


the  injury  was  malicious,  the  appli- 
cant is  entitled  to  apply  to  the  Court 
of  Queen's  Bench  for  an  issue  to  tiy 
the  fact.  In  re  Thompson,  2  Ir.  C. 
L.  R.  404. 

{g)  See  7  Wm.  IV.  c  2,  s.  14, 
which  regulates  the  appointment  of 
the  place. 
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J,  P.  to  he  chmrman!\  By  section  9  it  is  provided  that  at  every 
presentment  sessions  the  majority  of  J.P.'s  present  shall  choose 
one  of  their  number  to  preside  thereat ;  and  when  two  only  attend, 
the  senior  magistrate  is  to  be  chairman,  and  when  one  only 
attends,  he  is  to  preside ;  and  the  chairman,  in  addition  to  his 
vot(5,  is  to  have  a  casting  vote  (A).  The  chairman  is  then  to 
ballot  for  the  necessary  number  of  cess-payers  (t).  In  ease  no 
cess-payer  attends  the  presentment  sessions,  the  justice  or  jus- 
tices attending  may  do  alone  all  matters  authorized  to  be  done 
by  the  statute  now  under  consideration.  Under  this  section 
justices  who  may  happen  to  come  into  the  meeting  of  the  pre- 
sentment sessions  after  the  chairman  has  ballotted  for  the  cess- 
payers,  are  entitled  to  vote  on  the  presentments  brought  before 
the  meeting  (y). 

Declaration  to  be  made  by  J,  Pi]  By  section  10  it  is  enacted 
that  every  magistrate  previous  to  acting  is  to  make  and  subscribe 
in  open  court  the  declaration  provided  in  the  schedule  to  the 
act  (^),  and  any  one  of  the  J.  P/s,  or  the  secretary,  shall  then 
administer  to  the  cess-payers  attending,  the  declaration  provided 
by  them  to  be  made. 

Promulgation  of  notices.']  As  the  magistrates  and  cess-payers 
have  to  inquire  into  the  posting  and  serving  of  the  notices  re- 
(iuin»d  by  the  Grand  Jury  Act,  the  provisions  of  the  statutes 
relating  to  such  notices  are  here  detailed.  The  promulgation 
and  service  of  all  notices  required  by  the  Grand  Jury  Act  are 
fixed  and  regulated  by  that  statute ;  and  by  the  7  Wm.  FV.  c.  2, 
all  notices  required  by  the  Grand  Jury  Act  are  to  be  promulgated 
by  advertisements  atlixed  on  such  places  as  shall^bo  appointed 
by  the  grand  jury  for  posting  notices  within  each  parish ;  and 
this  provision  in  the  11th  section  of  the  Grand  Jury  Act  is  not 
atfected  or  altered  by  the  7  Wm.  IV.  c.  2,  s.  3.  All  notices  of 
every  application  for  any  work  intended  to  be  made  at  any 
presentment  sessions  shall  be  affixed  on  or  immediately  adjacent 

{K)  A  justice  presiding  as  chair-  and  the  barony  in  which  the  court  is 

man  at  {Kitty  seBsions  has  no  casting  held,  the  provisions  contained  in  this 

▼ute  ;  ante,  p.  33,  145.  section. 

(i)  See  for  the  power  of  the  cess-  {j)  In  re  Moneymore  Bo*d,  Ir.  C. 

payers  to  act  in  respect  of  expenses  R.  804. 

to  be  levied  off  the  county  at  large  ijc)  Vide  sch.  Z.  A. 
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to  the  doors  of  every  police-station  within  the  parish  or  parishes 

wherein  the  work  to  which  such  application  shall  relate  is  pro- 

poeed  to  be  executed  (l).    A  copy  of  every  such  notice  shall  be 

delivered  to  the  clerk  of  the  petty  sessions  of  the  district  where 

the  work  for  which  such  application  is  put  in,  is  intended  to  be 

niade,  or  the  greater  portion  is  to  be  performed,  instead  of  to 

the  clerk  of  the  petty  sessions  district  where  the  larger  portion 

0^  the  expense  is  supposed  to  be  raised,  as  directed  by  the  11th 

lection  of  the  Grand  Jury  Act  (m).     A  copy  is  also  to  be  deli- 

^^Ted  to  the  county  surveyor  (w),  but  it  is  not  necessary  to  deliver 

^^e  to  the  secretary  of  the  grand  jury,  but  merely  the  application 

^^If  (o).    The  notices  are  to  be  affixed  ten  days  previous  to  the 

^^^t  day  appointed  for  holding  the  presentment  sessions  at  which 

^he  application  for  the  work  is  to  be  made  (p) ;  but  the  notice 

^i^t  is  required  to  be  delivered  to  the  county  surveyor  is  to  be 

^^livered  ten  days  before  the  day  appointed  for  holding  the  first 

f^^*>e8entment  sessions  in  each  county  after  every  assizes;  provided 

^1  Vays,   that  the  delivery  of  any  such  notice  to  the  baronial 

^^:nstable  fifteen  days  before  the  day  appointed  for  holding  such 

^^^ons  shall   be  deemed  to   be  due  notice  to  the    county 

^'^rveyor  (q). 

When  by  county  mrveyor,]  If  the  application  is  made  by  the 
^^unty  surveyor  for  any  public  work,  he  need  not  post  any 
Notice  of  such  application  (r),  but  it  has  been  held  that  he  has 
■^o  power  to  apply  for  a  new  lino  of  road  under  15th  section 
"Without  first  serving  a  notice  of  intended  application  upon  the 
^^ccupiers  of  the  land  through  which  the  road  is  to  pass  («). 
Ciainufor  malicious  injury.]    It  is  enacted  by  sec.  1 35  that  per- 


(0  7  Wm.  IV.  c,  2,  8.  8. 

{m)  Id.  id. 

(n)  Grand  Jury  Act,  8.  11. 

(o)  7  Wm.  IV.  c.  2,  8.  3.  Thia  ap- 
plication  is  to  be  lodged  with  the 
iMcretary  ten  dajrs  at  least  before  the 
<lAy  appointed  for  holding  of  the  first 
pfreeentment  sessions  in  such  county 
after  any  assizes,  s.  14. 

(/))  6  &  7  Wm.  IV.  a  116,  s.  11. 

iq)  7  Wm.  IV.  c.  2,  s.  3.  The 
constable  is  to  deliver  this  notice 
within  five  days  to  the  county  sur- 


veyor. 

(r)  6  &  7  Wm.  IV.  c.  116,  s.  11 ; 
see  the  15th  section,  which  empowers 
the  county  surveyor  to  make  applica- 
tions respecting  public  works,  which, 
when  delivered  to  the  chairman,  are 
to  be  dealt  with  as  other  applications 
lodged  with  the  secretary  of  the 
grand  jury. 

(«)  Per  Green,  Seijt.  Irish  C.  R. 
857 ;  see  8.  55  of  the  Grand  Jury 
Act 
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sons  intending  to  apply  for  compensation  for  any  loss  or  damage 
sustained  by  a  malicious  injury  shall  serve  a  notice  in  writing  of 
such  injury  and  of  such  his  intention  upon  the  high  constable  of 
the  barony  and  the  churchwardens  of  the  parish,  and  at  the  nearest 
police  station,  or  if  there  be  no  churchwardens,  upon  two  of  the 
principal  inhabitants  of  the  parish  whercin|such  ofifence  shall 
have  been  committed,  within  six  days  at  least  after  the  com- 
mission of  the  same  (t).  They  shall  also  lodge  with  the  high 
constable  or  secretary  of  the  grand  jury  in  like  manner  and 
time  as  applications  for  presentments  for  public  works  are  there- 
in before  directed  to  be  lodged  (u),  an  application  setting  forth 
the  loss  or  damage  occasioned  by  such  offence,  and  stating  the 
time  and  place  when  and  where  such  injury  was  done,  the  par- 
ticular property  consumed,  injured,  or  destroyed,  and  the  amount 
of  damage  sustained,  and  by  what  number  of  persons,  and  whom, 
by  name  and  description,  such  injury  was  done,  if  known,  and 
if  not,  stating  such  particulars  respecting  such  persons  as  may  be 
known. 

Posting  the  notices,]  Like  notices  shall  be  posted  of  such  ap- 
plication as  prescribed  by  the  11th  section  in  cases  of  other  ap- 
plications to  presentment  sessions;  that  is  to  say,  notices  shall 
be  affixed  on  or  immediately  adjacent  to  the  doors  of  eveiy 
police  station  within  the  parish  or  parishes  wherein  the  iigury 
occurred,  and  also  affixed  on  such  places  as  the  grand  jury  ap- 
point for  posting  notices  within  each  parisL  If  the  notices  have 
been  properly  served  but  not  posted,  according  to  the  provisions 
of  the  act,  the  omission  so  to  do  is  fatal  (v). 

Person  injured  to  give  in  examination  also,]  It  is  also  provided, 
as  another  preliminary,  by  the  137th  section,  that  every  person 
who  shall  apply  for  compensation,  for  any  loss  or  damage  occa- 
sioned by  malicious  injury,  shall  within  three  days  after  the 

{t)  In  re  EDiot,  9  Ir.  L.  R.  100,  lodged  fifteen  days  at  least  before  the 

it  was  held  in  the  Court  of  Queon's  day  appointed  for  holding  of  the  first 

Bench  that  the  time  of  damage  done  presentment  sessions  in  such  county, 

must  mean  when  the  damage  is  com-  after  any  assizes,  and  if  with  tibe  se- 

pleted.  cretaiy,  ten  days  at  least  before  such 

(tt)  See  ante,  p.  265.  By  14  sec.  of  day. 

this  act,  if  the  application  is  lodged  (v)  See  in  re  Cknid,  4  Ir.  J.  248. 
with  the  high  constable,  it  must  be 
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commission  of  the  same,  unless  prevented  by  illness  or  other 
sufficient  cause,  give  in  his  examination  upon  oath,  or  that  of 
his  servant  who  had  care  of  the  property  so  injured,  before  some 
J.  P.  specifying  whether  he  knows  the  person  who  committed 
the  iDJury. 

Injury  committed  near  boundaries  of  counties,]     It  is  provided 
by  the  140th  section,  that  in  case  the  burning  or  other  malicious 
injury  shall  be  committed  on  the  verge  or  within  the  distance 
of  one  mile  of  the  boundary  of  any  two  or  more  counties,  the 
person  injured  may  apply  for  compensation  as  before  directed, 
in  either  or  any  one  of  such  neighbouring  counties ;  and  all  pro- 
ceedings taken  thereupon  shall  be  the  same  as  other  applications 
for  damages  for  malicious  injury.     K  the  application  is  for  any 
new  work  which  is  proposed  to  be  charged  upon  two  or  more 
W)nies  of  any  county,  but  not  upon  the  county  at  large,  the 
8^e  is  to  be  made  at  the  presentment  sessions  holden  for  the 
b*it)ny  off  which  it  is  proposed  that  the  larger  portion  of  the 
expense  is  to  be  raised  (w).     Section  12  of  the  statute  enacts,  that 
*U  applications  for  works,  the  expense  whereof  it  is  proposed  by 
*^ch  application  to  levy  off  the  county  at  largo,  or  off  the  barony 
^  which  the  county  court-house  may  be  situated,  shall  be  made 
^t  the  presentment  sessions  to  be  holden  thereat  (x) ;  and  all 
^ppHcations,  the  expense  whereof  it  may  be  proposed  to  levy  off 
^y  other  barony,  shall  be  made  at  the  presentment  sessions  to 
be  holden  for  such  barony.     By  7  Will.  IV.  c.  2,  s.  4,  it  is  fur- 
ther enacted,  that  all  applications  for  works,  the  expense  whereof 
is  directed  to  be  levied,  one  half  off  the  county  and  the  other 
half  off  any  barony  or  baronies,  shall  be  made  at  the  present- 
ment sessions  to  be  holden  for  the  barony  in  which  such  work 
or  the  greater  portion  thereof  is  locally  situated. 

Application,  to  what  sessions  to  he  made.]  The  sessions  at  which 
application  is  to  be  made  for  a  presentment  for  compensation 
for  loss  or  damage  occasioned  by  any  malicious  injury  under  the 
statute,  is  directed  by  the  136th  section  to  be  the  next  present- 
ment sessions  which  shall  be  holden  after  the  commission  of  such 

(to)  Schedule  B.  works  excepted  in  the  proviso  to  this 

{x)  See,   however,  the  particular      section. 
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offence,  for  the  barony,  county  of  a  city,  or  county  of  a  town 
where  the  same  shall  have  been  committed,  unless  any  such 
malicious  injury  shall  have  been  done  after  the  day  appointed 
for  holding  the  first  presentment  sessions  after  the  assizes  for 
the  county  in  which  such  injury  shall  have  been  done,  or  so 
near  the  day  of  holding  the  same  that  such  application  for  com- 
pensation cannot  be  duly  lodged  as  before  provided  ;  in  either  of 
which  cases  the  person  so  injured  shall  make  such  application  at 
tbe  presentment  sessions  which  shall  be  holden  next  but  one 
after  the  time  of  the  commission  of  such  offence,  for  the  barony, 
county  of  a  city,  or  county  of  a  town  where  the  same  shall  have 
been  committed,  and  the  notices  of  such  application  shall  be 
posted  accordingly.  In  the  case  of  application  for  works,  the 
17th  sec.  of  the  Grand  Jury  Act  provides,  that  the  justices  and 
the  cess-payers  are  to  take  all  matters  into  their  consideration  as 
there  dii*ected,  and  endorse  all  applications  made  at  the  sessions. 
Ihifi;  of  premntm^nt  sessions.']  The  presentment  sessions  upon 
the  case  being  called  on  are  to  examine  into  the  serving  and 
posting  of  the  notices,  and  into  the  merits  of  the  same  (y). 
Where  an  application  for  compensation  for  malicious  burning 
was  made  at  the  presentment  sessions,  and  the  justices  deeming 
that  the  requisite  notices  had  not  been  served,  refused  to  enter- 
tain the  application,  it  was  held  that  the  judge  of  assize  had  no 
power  to  direct  the  grand  jury  to  take  the  matter  of  the  applica- 
tion into  their  consideration  (z).  It  has  also  been  held  that 
when  a  presentment  has  been  passed  by  a  grand  jury  and  fiated 
by  a  judge,  the  Court  of  Q.  B.  will  not  grant  a  certiorari  to 
quash  the  pi-esentment  on  the  ground  of  informality  in  the  ob- 
taining of  the  presentment  (a).  The  posting  of  the  notices  is  as 
obhgatory  upon  the  applicant  as  the  serving  of  them,  and  if  the 
notices  are  not  posted  as  directed  by  the  11th  section  of  the 
Grand  Jury  Act,  the  omission  will  be  fatal  (6).    Parties  serving 

(y)  Grand  Jury  Act,  a.  185.  (a)  ExparU  R.  Henn,  6  Ir.  C  L. 

Kz)  In  rt  Black,  1  C.  &  D.  C.  G.  R.  239.   As  a  general  rule,  the  court 

363  ;  In  re  Gowan,  Spring  Aflsizes  will  not  go  behind  a  presentment,  id.; 

Tullamore,  1859,  per  Lefroy,  G.  J.  see  also  in  re  Quin,  9  Ir.  L.  R.  160. 

M.  8.    In  re  Maiy  Ward,  Mullingar  (6)  In  re  Godd,  4  Ir.  J.  N.  a  243 ; 

S.  A.  1860,  per  Keogh,  J.  ante,  p.  266. 
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notice  of  malicious  injuries  done  to  a  church,  under  statute  3  & 
4  WaL  rV.  c.  27,  for  the  purpose  of  founding  a  claim  for  com- 
pensation, ought  to  endeavour  to  cause  the  same  notice  to  be 
duly  published,  and  be  prepared  with  proof  of  such  endeavours, 
for  the  purpose  of  sustaining  their  petition  for  compensation  (c). 
What  comes  unthin  the  section.]  Besides  the  cases  specifically 
mentioned  in  the  section  as  giving  a  person  a  right  to  proceed 
for  redress,  the  following  have  been  held  as  within  the  operation 
of  the  act.  The  prostration  of  fences  (cQ;  hounds  maliciously 
destroyed  («).  As  the  words  "  other  work  belonging  to  any  per- 
son" in  the  section,  they  have  been  held  as  not  applicable  solely 
to  the  class  of  cases  mentioned  in  the  section,  but  they  are  to  be 
extended  to  cases  of  malicious  injuries  to  other  species  of  pro- 
perty (/).  A  yacht  lying  at  anchor  in  a  harbour  has  been  held 
*8  not  within  the  section  (g), 

indorsement  on  the  application.]  The  chairman,  after  the  in- 
vestigation is  terminated,  is  directed  to  endorse  the  opinion  of 
^  sessions  upon  the  application  as  to  whether  the  notices  and 
posting  required  by  the  statute  have  been  proved,  and  whether 
^  the  opinion  of  the  sessions  the  application  has  been  approved 
or  disapproved  of  (^). 

Tima  when  to  be  made.]  The  grand  jury  cannot  make  any 
presentment  for  compensation  for  malicious  injury  under  the 
Grand  Jury  Act  except  at  the  assizes  next  ensuing  to  the  sessions 
where  the  application  shall  have  been  made  (i),  and  the  secretary 
is  bound  to  deliver  the  application,  duly  endorsed  by  the  chair- 
man of  the  presentment  sessions,  to  the  grand  jury  at  that 
assizes  (y).  They  are  then,  during  the  time  appointed  for  trans- 
acting the  fiscal  business  of  the  county,  to  examine  into  the 
matter  of  such  application  (k). 


{c)  See  tn  re  Eccl.  GoinmiBsioQera, 
1  C.  4  D.  C.  C.  17;  4  &  6  Wm.  IV. 
c  99. 

(d)  In  re  fltzpatrick,  Ir.  G.  R. 
819 

{€)  Foot'i  G.  J.  L.  105. 

if)  In  re  Fitzpatrick.  Ir.  C.  R. 
819 

(^)JebbGM.  Res.  71. 

{h)  Bee  sec.  185. 

(i)  See.  186. 


(j)  Sec.  185.  An  application  for 
malidouB  burning  was  deetroyed  at 
the  presentment  sessiona  instead  of 
being  returned  to  the  grand  jury,  with 
an  indorsement  of  opinion ;  held  that 
the  grand  jury  might  take  iato  con- 
sideration, for  the  purpose  of  present- 
ing, &c.  a  sworn  copy  of  the  applica- 
tion so  destroyed,  in  re  O^Keefe,  1 
G.  &  D.  G.  C.  810. 

(A)  Id. 
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Duty  of  grand  jury, "]  The  manner  in  which  this  examination 
is  to  be  conducted,  and  the  duty  of  the  grand  jury  to  be  per- 
formed, are  as  follows.  They  are  directed  by  the  1 35th  section  to 
examine  upon  oath  the  party  injured,  and  to  hear  and  examine 
such  other  witnesses  as  can  be  produced  touching  the  alleged 
offence.  The  grand  jiuy,  in  considering  the  claim  for  compensa- 
tion for  malicious  burning  sent  up  to  them  from  the  presentment 
sessions,  ought  to  confine  the  examination  of  witnesses  to  those 
brought  up  on  the  part  of  the  claimant  (/).  The  grand  jury  ate 
Ihen,  upon  consideration  of  the  matter,  to  allow  or  disallow  the 
application,  or  present  such  a  sum  or  sums  of  money  as  the  per- 
son or  persons  injured  ought  to  receive  for  such  iiyuiy  or  damage, 
to  be  levied  off  the  county  at  large,  or  such  barony,  parish,  dis- 
trict^ townland,  or  subdenomination  thereof  as  they  shall  direct. 
It  is  not  in  the  power  of  the  grand  jury  to  direct  the  levy  of  a 
presentment  off  a  union  comprising  several  portions  of  parishes^ 
<&c.  as  such  a  ^presentment  would  not  satisfy  the  words  of  the 
section  ;  and  it  has  been  held  that  the  presentment  cannot  be 
confined  to  particular  persons  in  a  townland,  but  must  be  levied 
off  an  entire  townland  (m). 

TraverK  may  he  had.'\  It  is  enacted  by  the  138th  section, 
that  in  case  any  person  paying  grand  jury  cess  for  the  county  or 
barony  chaiged  with  the  sum  presented,  shall  be  desirous  of 
opposing  such  presentment ;  or  in  case  any  person  whose  appli- 
cation has  been  disallowed  by  the  grand  jury  shall  wish  to  have 
his  application  reconsidered,  the  judge  of  assize  may  direct  a  jury 
forthwith  to  be  empannelled  to  try  the  issue,  and  the  verdict 
shall  be  final  and  conclusive,  and  shall  cany  such  costs,  not  ex- 
ceeding ten  pounds,  as  the  judge  shall  by  rule  award.  It  has 
been  held  that  a  notice  of  traverse  is  not  necessaiy  on  present- 
ments for  malicious  injuries,  and  the  claimant  may  be  examined 
himself  to  support  such  a  presentment  (n).  Where  the  grand 
jury  disallowed  an  application  for  compensation  for  malicious 
burning,  and  a  jury  empannelled  by  the  judge  of  assize  to  try  it 
could  not  agree,  and  at  the  next  assizes  it  romained  imdispoeed 

(O  In  re  Keale,  1  C.  St  D,  (m) /n  fv Roonegan,  Ir.  C.  B.  826. 
294.  (»)  Id. 
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off  for  want  of  time  :  held  that  the  judge  at  the  following 
^sskea  had  jurisdiction  to  empanel  a  jury  to  dispose  of  the 
claim  (o). 

It  IB  not^  however,  competent  for  any  grand  jury  to  make  a  pre- 

^tment  for  raising  any  money  for  which  an  application  shall 

^t  have  been  made  and  approved  of  at  sessions,  either  wholly 

0^  in  part,  save  those  specially  excepted  by  the  38th  section  of 

tte  Grand  Jury  Act(;p).    So  that  if  the  presentment  sessions 

^^iaapprove  of  or  reject  the  application  for  compensation  for  loss 

or  damage  sustained  by  malicious  injury,  the  grand  jury  have 

^o  jurisdiction  to  entertain  it ;  but  the  course  is,  if  the  judge  has 

^  case  made  on  affidavits,  he  will  send  it  to  a  pietit  jury  to  in- 

^Tiire,  &c.  (q).    It  is  competent  for  the  grand  jury  to  examine 

^^to  the  service  of  the  preliminary  notices,  and  the  posting,  for 

^He  grand  jury  have  to  examine  into  and  consider  the  matter  of 

'^^txe  applicatioD,  which  consists  of  two  parts,  viz.,  the  service 

^^d  posting  of  the  notices,  and  the  merits  of  the  Qase  (r). 

It  was  decided  in  re  Gibbons  («),  that  notwithstanding  that  the 

S^xesentment  sessions  had  refused  to  entertain  an  application  for 

^lamage  for  malicious  injury  upon  the  ground  of  informality,  for 

^^t  setting  forth  the  title  of  the  act  under  which  the  compensa- 

tdon  was  claimed,  the  grand  jury  had  jurisdiction  to  entertain 

'bhe  application,  the  court  considering  that  the  presentment  ses- 

^ons  had  made  a  mistake  in  point  of  fact  and  law.    Crampton, 

^,  said  in  that  case,  "  that  it  was  the  duty  of  the  sessions  to  exa- 

:inine  into  the  serving  and  posting  the  notice  of  the  application 

an(linto  the  merits  thereof,  and  to  endorse  it  accordingly ;  and 

their  mode  of  performing  that  duty  was  to  reject  the  application 

altogether,  not  for  want  of  notice,  or  on  the  merits,  but  upon 

the  ground  that  a  certain  form  was  not  complied  with,  which 

form  in  point  of  fact,  as  appeared  on  the  face  of  the  application, 

had  been  attended  to." 

MoffUtrates  not  to  contract']    It  is  provided  by  the  47th  sec- 
tion, that  no  magistrate  shall  undertake  or  be  interested  in  any 

(o)  In  re  White,  Ir.  C.  R.  240,  son,  Trim  Summer  AsaizeB,  1856;  Re 

per  Pemiefftlher,  B.  McMahon,  3  C.  &  D.  189. 
(p)  See  sec.  88.  (r)  In  re  GibbonB,  8  G.  &  D.  194. 

(2)  Per  Lefroy,  C.  J.,  wi  reThomp-         («)  Id. 
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contract  under  this  act  for  any  work  approved  of  or  applied  for 
at  any  sessions  at  which  he  shall  act  or  be  capable  of  acting  as  a 
justice.  A  magistrate  cannot  be  surety  for  contracts  for  any 
work  approved  of  at  sessions  at  which  he  shall  act  or  be  capa- 
ble of  acting  (t),  A  magistrate  is  interested,  for  he  is  the  person 
to  decide  afterwards  whether  the  contract  has  been  duly  per- 
formed He  is  to  examine  into  all  the  applications  for  contracts, 
into  the  conduct  of  the  county  surveyor,  and  otherwisa  Nor 
can  it  be  said  that  as  sureties  they  are  not  interested — they  are 
interested  as  far  as  men  can  be,  by  exposure  to  heavy  penalties 
if  the  work  is  not  duly  performed.  It  is  a  weU  settled  rule  of 
justice,  "  that  no  man  shall  be  judge  in  his  own  case  "  (tt). 

Manner  of  application,]  The  16th  section  of  the  Grand  Jury 
Act  provides,  that  any  application  to  presentment  sessions  for 
any  presentment,  other  than  for  a  public  work,  shall  be  made  by 
or  on  behalf  of  the  person  or  persons  requiring  such  presentment ; 
and  every  application  for  any  public  work  shall  be  made  by  two 
persons  paying  grand  jury  cess,  or  by  the  county  surveyor  (»). 
But  in  case  any  person  who  has  signed  any  application  shall  die 
or  be  prevented  by  sickness  or  unavoidable  necessity  from  ap- 
pearing at  the  sessions,  the  justices  and  cess-payers  may  examine 
others  who  have  knowledge  of  the  facts  (to). 

To  he  decided  upon  at  semona,']  At  each  presentment  sessions 
the  magistrates  and  cess-payers  associated  in  the  business  of  such 
sessions  are  to  examine  into  the  posting  and  serving  of  the 
notices,  into  the  merits  of  the  applications,  and  the  conformity 
thereof  with  the  provisions  of  the  Grand  Jury  Act,  and  •the 
m^ority  {x)  are  to  decide  upon  every  application,  and  whether 
the  same  ought  to  be  adopted  or  not,  and  how  (y) ;  and  the 
chairman  is  to  endorse  all  applications  which  shall  be  adopted, 

(0  In  re  Healy,  Jr.  C.  B.  because  the  application  did  not  Mt 

(tt)  See  id.  out  the  section  of  the  act.     In  re 

{v)  See  ante,  p.  265.    This  section  Forth,  2  G.  &  D.  G.  G.  469. 

provides  for  the  form  in  which  the  (w )  Sec.  21. 

application  is  to  be  made,  and  refers  (x)  See  ante,  p.  264,  the  chaizman 

to  the  schedule  for  such  fonns.  Great  has  a  casting  vote, 

particularity  is  required  in  following  (y)  See  s.  17,  and  the  directioDB  to 

these  statutable  requirements,  and  in  be  given  to  the  county  surveyoir. 
one  case  a  presentment  was  not  fiated 
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^i  sign  his  name  thereto ;  and  the  magistrates  and  cess-payers 
^^  to  appoint  the  manner  in  which  tenders  and  proposals  for  the 
^orks  shall  be  given,  and  shall  adjourn  the  sessions  until  some 
^y  previous  to  the  next  sessions  for  opening  the  tenders,  such 
^y  not  to  be  later  than  thirty  days  fiom  the  day  of  adjoum- 
«ient(«). 

Maintenance  coTUracU.]    There  is  a  provision  contained  in  the 

^Oth  section  of  the  statute,  inserted  in  oi-der  to  frequent  payment 

applications  to  presentment  sessions,  which  enables  the  magis- 

^^^t^tes  and  cess-payers  to  make  a  contract  for  not  exceeding  seven 

^^urs,  for  the  maintenance  and  repair,  &c.  of  public  roads,  fences, 

*^ci  bridges.    It  has  been  held  under  this  section  that  the  court 

'^ill  not  fiat  a  presentment  for  a  half-yearly  gale  of  maintenance 

^^^Jitract,  if  it  appear  that  the  contractor  sat  at  the  sessions  at 

^^'kiich  the  presentment  passed  (a).     A  person  interested  in  ob- 

^^ining  the  approbation  of  the  presentment  sessions  as  to  the 

^^^y  in  which  his  work  has  been  done,  should  not  be  allowed  to 

^^^xm  one  of  that  sessions,  and  afterwards  sit  as  a  judge  upon 

"^^Mj  own  work  (6). 

WTiere  applicationfor  work  ooerffty  pound8i\     It  is  further  pro- 
^^^ded  by  the  27th  section,  that  if  any  application  made  at  pre- 
sentment sessions  sliyll  be  for  work  over  fifty  pounds,  if  the 
JXistices  and  cess-payers  approve  of  it,  they  are  to  direct  the 
bounty  surveyor  to  prepare  plans,  &c.  and  the  chairman  is  to 
indorse  the  application  and  sign  his  name  thereto;    and  by 
Section  28,  at  the  first  meeting  of  presentment  sessions,  holden 
)iex^  after  the  assizes  at  which  such  application  shall  have  been 
certified,  the  justices  and  cess-payers  are  to  consider  the  matter 
and  deal  therewith  as  therein  directed.     Where  a  presentment 
^aa  made  at  presentment  sessions  for  enlarging  a  gaol,  under  the 
Prisons  Act,  7  Geo.  IV.  c.  84,  it  was  held  that  the  presentment 
did  not  come  within  the  above  sections,  and  that  after  it  had 

(s)  Id.  1.  23,  which  regulates  the  potmdB,  the  opening  of  the  tenders 

mode  of  proceeding  at  the  adjourned  may  be  referred  by  the  justices  and 

aeasions,  in  relation  to  the  tenders  cess-payers  to  the  grand  jury,  s.  19 ; 

and  proposals ;  and  s.  24,  which  re-  see  re  Martin,  8  G.  &  D.  171. 

gnlates  how  securities  are  to  be  taken.  {ja)  In  rt  Breen  &  Cloven,  2  C.  & 

If  it  is  probable  that  the  expense  of  D.  G.  G.  365. 

any  work  will  exceed  one  hundred  {b)  Id. 

12»» 
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been  approved  of  by  the  grand  jury  at  the  assizes,  it  was  i 
necessary  that  it  shonld  again  be  laid  before  the  magistrates  a 
cess-payers  at  the  sessions  for  their  approval  (c). 

J.  P,  may  order  the  repair  of  sudden  damage.]  Any  two  mag 
trates  at  petty  sessions  in  any  county  may,  under  their  ban 
and  seals,  order  any  sum  not  exceeding  twenty  pounds  for  repa 
ing  sudden  damages  to  bridges,  and  ten  pounds  for  roads,  6 
and  appoint  a  proper  person  to  repair  the  same,  provided  it  sh 
appear  upon  the  view  of  both  that  the  repairs  cannot  be  delay 
until  the  next  assizes  ;  but  the  same  magistrates  can  only  si. 
one  such  order  for  the  reparation  of  the  like  sudden  damage,  I 
tween  the  termination  of  one  assize  and  the  commenceme 
of  another.  It  is  no  longer  necessary  that  the  county  survey; 
should  notify  to  the  magistrates  the  necessity  of  the  sudd 
damages  specified  in  this  section  being  repaired  ;  all  that  is  ] 
quired  from  him  is  his  certificate  that  the  money  appears 
have  been  honestly  and  faithfully  expended  pursuant  to  t 
order  of  the  justices  (d), 

J,  P.  to  grant  certificate  to  enter  lands.]     Magistrates  may  a] 
be  called  upon,  under  the  58th  section,  to  allow  a  certificate 
enter  upon  lands  which  has  been  given  by  the  county  survej 
to  any  person  who  may  be  desirous  of  surveying  a  new  line 
road,  and  are  directed  by  the  same  section  to  signify  such  alio 
ance  under  their  hands  by  endorsement  upon  the  certificate. 

J.  P.  at  quarter  sessions  may  appoint  high  constable  or  coUed 
pro  tempore.]  Magistrates  assembled  at  quarter  sessions  m 
also,  under  the  provisions  of  the  147  th  section,  be  called  upon 
appoint  a  fit  person  to  be  high  constable  or  collector  for  a  baroi 
in  case  of  a  vacancy,  before  the  late  officer  had  collected  the  whc 
of  the  money  presented  to  be  raised  off  the  barony,  upon  su^ 
person  giving  such  security  as  is  directed  by  the  148th  section  ( 

Recognizance  of  appeal  from  applotment  from  before  J.  P.] 
connection  with  the  Grand  Jury  Act  it  may  be  mentioned  th 

(c)  In  re  Fennaiiagh,  G.  J.,  4  Ir.  to  take  the  security  of  the  coimj 
L.  R.  894  ;  Thompson's  G.  J.  Act.      cess  collector,  and  see  7  Wm.  IV. 

(d)  See  7  Wm.  IV.  c.  2,  s.  17.  2,  s.  13,  dispensing  with  the  quail 
(e^  See  20  &  21  Vic.  o.  7,  s.  2,  an-     cation  of  randenoe  of  oolleotor. 

thonsing  J.P.  at  any  petty  sessions 
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it  any  person  shall  feel  himself  aggrieved  by  any  applotment 
made  under  the  6  &  7  Vic.  c.    2,  he  may  appeal  against  same, 
and  shall,  within  five  days  after  notice  given  of  such  appeal, 
enter  into  a  recognizance  before  some  magistrate  having  jurisdic- 
tion in  the  county  of  the  city  or  of  the  town,  with  sufficient 
securities  conditioned  to  prosecute  such  appeal  (/). 

EX  OFFICIO  GUABDIANS. 

It  is  provided  by  the  1  &  2  Vic.  c.  56,  s.  23,  that  every  jus- 

^ce  residing  in  any  union,  and  acting  for  the  county  in  which  he 

^^e^des,  not  being  a  stipendiary  magistrate  or  assistant-barrister, 

^ir  in  holy  orders,  or  a  regular  minister  of  any  religion,  shall  be 

^^^  ex  officio  guardian  of  the  poor  (g) ;  and  in  case  of  any  irregu- 

■*^^jity  or  delay  in  any  subsequent  election  of  guardians,  whereby 

'^Ifcere  shall  be  no  legal  board,  they  shall  carry  into  eflfect  the 

^^^xlers  of  the  commissioners.     When  the  board  is  constituted, 

^liey  are  to  act  as  members  of  the  board  (h).      No  ex  officio  guar- 

^^-ian  shall  have  power  to  act  in  virtue  of  his  office,  except  as  a 

-^^liember,  and  at  a  meeting  of  a  board  of  guardians  (t). 

Ex  officio  guardians  of  the  poor  are  to  form  part  of  the  com- 
^^^^rdttee  for  the  management  of  the  dispensary  of  their  district  (J), 

LANDLORD   AND   TENANT. 

By  the  23  &  24  Vic.  c.  154,  a  summary  remedy  in  the  nature 
*^f  ejectments  for  non-payment  of  rent,  and  for  overholding,  are 
%iven  to  the  landlords  of  cottier  tenants  by  proceeding  before  two 
justices  at  petty  sessions,  where  any  gale  of  the  cottier  tenant  is 
:in  arrear  for  forty  days,  or  if  possession  is  withheld  after  the 
tenancy  has  been  duly  determined  {k).     The  81  st  sec.  of  the 


(/)See6&7  Vice.  32.  s.  11. 

(^)  There  is  nothing  to  prevent  a 
stipendiary  magistrate  or  an  assistant 
iMrrister  &om  being  returned  as  an 
eUeted  guardian,  if  duly  qualified  ; 
but  a  minister  of  religion  is  disquali- 
fied under  section  19  of  the  above 
act.  An  ex  qffido  guardian  must  be 
an  acting  justice  of  a  county  part  of 
which  is  in  the  union,  and  he  must 
be  resident  in  that  part ;  except  in 
the  case  provided  for  by  sec.  7  of  12 
&  13  Vic.  c.  104,  where  the  number 
of  such  resident  qualified  justices  is 


lets  than  the  niunber  of  qualified 
guardians.     Moore's  P.  L.,  10. 

(A)  12  Vic  c.  56,  8.  23.  Ai  to 
number  of  ex  qffieio  guardians,  see  id. 
s.  24  ;  10  Vic,  c.  31,  s.  16 ;  12  &  13 
Vic.  c.  104,  8.  7,  which  provides 
that  the  niunber  of  ex  officio  guar- 
dians may  be  completed  from  non- 
resident justices  in  certain  cases. 

(t)  1  &  2  Vic.  c.  66.  8.  29. 

0)  8ee  14  &  16  Vic.  c.  QS,  s.  7. 

(ib)  See  the  comments  on  this  sta- 
tute in  the  useful  Manual  on  Landlord 
and  Tenant,  by  T.  de  Moleyns,  Q.C. 
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above  statute  defines  a  cottier  tenancy  to  be  a  tenement,  wherever 
situated,  consisting  of  a  dwelling  bouse  or  cottage  without  land, 
or  with  any  portion  of  land  not  exceeding  half  a  statute  acre,  held 
under  a  vnritten  agreement  for  one  month  certain,  or  from  month 
to  month,  or  for  any  lesser  period,  at  a  rent  the  rate  of  which 
does  not  exceed  £5  a  year,  and  where  the  landlord  undertakes 
by  the  agreement  to  keep  the  dwelling-house  or  cottage  in  ten- 
antable  condition  or  repair. 

In  order  to  give  the  justices  jurisdiction,  the  rent  must  not 
exceed  8s.  4d.  per  month ;  the  occupancy  must  be  under  a  torU- 
ten  agreement ;  the  quantity  of  land  must  not  exceed  the  maxi- 
mum of  half  an  acre ;  and  the  landlord  must  have  undertaken 
by  the  agreement  to  keep  the  house  or  cottage  in  tenantable  con- 
dition or  repair. 

The  provisions  of  this  statute  do  not  interfere  with  the  juris- 
diction of  magistrates  under  the  Summary  Jurisdiction  Act,  in 
respect  of  the  recovery  of  small  tenements  in  market  towns  or 
villages  (/),  or  under  the  Cottier  Tenant  Act  (U),  The  84th  sec. 
gives  a  summary  jurisdiction  to  magistrates  to  deliver  possession 
of  cottier  tenements,  or  any  tenement  held  for  a  less  term  than 
a  month,  to  landlords,  when  the  same  are  wasted. 

LXXXIY.  In  case  any  such  cottier  tenant,  or  any  tenant  for 
a  shorter  period  of  time  than  a  month,  or  at  will,  or  by  sufferance, 
shall  maliciously  or  wilfully  injure  or  destroy,  or  permit  to  be 
injured  or  destroyed,  any  part  of  the  premises  holden  by  him, 
and  which  the  landlord  is  bound  to  keep  in  repair,  it  shall  be 
lawful  for  the  landlord  to  make  his  complaint  before  any  one  or 
more  justices  of  the  peace  for  the  county,  not  being  interested  in 
the  said  premises,  at  petty  sessions,  and  such  justice  or  justices 
shall  summon  the  tenant  before  him  or  them,  and  hear  and  de- 
termine such  complaint ;  and  if  it  shall  be  proved  to  his  or  their 
satisfaction  that  such  tenant  committed  or  permitted  such  injury 
or  destruction  upon  the  said  premises,  the  said  justice  or  justices 
shall,  by  their  warrant  in  writing,  direct  any  person  to  be  therein 
named  as  special  bailiff  on  the  part  of  the  landlord  to  deliver 
possession  of  the  said  premises  to  the  said  landlord  or  owner  ; 
and  such  warrant  shall  be  ol>eyed  and  executed  by  such  spe- 

(0  See  14  &  15  Vic.  c.  92,  i.  15,         (11)  19  &  20  Vic.  c  65. 
post. 
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ial  bailifE^  who  shall  have  full  power  and  authority  so  to  do 
t(m). 

The  85th  sec.,  which  is  in  the  following  words,  gives  jurisdic- 
ion  to  two  J.  P/s  to  eject  a  cottier  tenant  for  non-payment  of 
ent  when  any  gale  of  the  cottier  rent  is  in  arrear  for  forty  days : — 

LXXXV.  In  case  any  gale  of  rent  or  compensation  reserved 
\T  payable  upon  any  such  cottier  tenement  shall  be  in  arrear  for 
he  space  of  forty  days,  it  shall  be  lawful  for  the  landlord  of  the 
>remises  to  exhibit  his  complaint  in  respect  thereof  before  a  jus- 
ice  or  justices  of  the  peace  in  petty  sessions,  and  to  cause  the 
aid  tenant  to  be  served  with  a  summons  in  writing,  signed  by  a 
ustice  or  justices  having  jurisdiction  in  the  place  in  which  the 
)remises  shall  be  situate,  to  appear  before  ttoo  or  more  justices 
it  the  petty  session  or  other  place  in  which  such  justices  usually 
neet  for  the  despatch  of  public  business,  to  show  cause  why  pos- 
^ssion  of  the  said  premises  should  not  be  delivered  up  to  his 
andlord  or  his  agent  or  receiver ;  and  such  justices,  or  any  two 
)r  more  of  them,  shall,  in  the  presence  of  such  tenant,  or  on 
>roof  of  the  service  of  the  said  summons  on  the  said  tenant  per- 
lonally,  or  by  leaving  a  copy  of  the  same  at  his  usual  place  of 
kbode,  determine  the  matter ;  and  if  it  shall  appear  to  the  said 
lustices  that  at  least  one  gale  of  such  rent,  over  and  above  all 
just  credits  and  allowances,  and  any  valid  set-off  (m)  claimed  by 
;he  tenant^  is  in  arrear  for  the  space  of  forty  days  aforesaid,  the 
jaid  justices  shall  cause  their  warrant  to  be  prepared,  directing 
possession  of  the  said  premises  to  be  delivered  to  the  landlord, 
ind  to  be  executed  by  any  special  bailiff  therein  named,  and  such 
Mrarrant  shall  be  obeyed  and  executed  by  such  bailiff  who  shall 
bave  full  power  and  authority  so  to  do. 

The  86th  sec.  regulates  the  mode  of  proceeding  before  justices 
for  the  summary  recovery  of  cottier  tenements  overholden,  or  of 
premises  held  by  caretakers. 

LXXXYL  In  case  the  term  or  interest  of  any  tenant  in  any 
mch  cottier  tenement  shall  have  ended,  or  shall  have  been  duly 
letermined  by  a  notice  to  quit,  and  such  tenant  or  any  person  by 
by  whom  the  premises  or  any  part  of  them  shall  be  then  actually 
occupied  shall  neglect  or  refuse  to  deliver  up  the  possession  of 
the  same,  or  in  case  any  person  shall  have  been  put  or  shall  be 

{m)  See  24  &  25  Vic  c.  97,  s.  13,  (»)  Any  debt  due  by  landlord  to 

irhich  makes    tenants    wilfully  in-  tenant  may  be  set  off  against  the 

jQiing  their  houses  guilty  of  a  mis-  rent  under  this  section, 
iemeanour* 
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put  into  possession  of  any  lands  or  premises  by  permission  of  the 
owner,  as  servant,  herdsman,  or  caretaker^  and  shall  refuse  or 
omit  to  quit  and  deliver  up  the  possession  of  the  premises,  on  de- 
mand made  by  the  owner  thereof,  or  his  known  agent  or  receiver, 
it  shall  be  lawful  for  the  landlord  or  owner  of  the  said  premises, 
or  his  heirs,  executors,  or  administrators,  or  his  known  agent  or 
receiver,  to  cause  the  person  so  neglecting  or  refusing  to  quit  or 
deHver  up  the  possession  to  be  served  with  a  summons  in  writ- 
ing, signed  by  a  justice  or  justices  not  interested  in  the  said  pre- 
mises, but  having  jurisdiction  in  the  place  in  which  the  premises 
shall  be  situate,  to  appear  before  two  or  more  justices  at  the  petty 
sessions,  town  hall,  or  divisional  justice  room,  or  other  place  in 
which  such  justices  usually  meet  for  the  despatch  of  public  busi- 
ness of  such  city,  town,  district  or  other  place,  to  shew  cause 
why  possession  of  the  said  premises  should  not  be  delivered  up 
to  such  landlord  or  owner,  or  his  agent  or  receiver  as  aforesaid ; 
and  if  the  said  tenant  or  occupier  shall  not  appear  at  the  time 
and  place  appointed,  or  if  such  tenant  or  occupier  shall  appear 
and  shall  not  shew  to  the  satisfaction  of  such  justices  reasonable 
cause  why  possession  should  not  be  given,  and  shall  still  neglect 
or  refuse  to  deliver  up  possession  of  the  said  premises,  or  such 
part  of  them  as  was  in  his  actual  occupation  at  the  time  of  the 
service  of  such  summons,  to  the  said  landlord  or  owner,  or  his 
agent  or  receiver,  it  shall  be  lawful  for  such  justices  or  any  two 
or  more  of  them,  not  interested  as  aforesaid,  on  proof  being  made 
before  them  of  the  holding  or  permissive  possession,  as  the  case 
may  be,  and  of  its  end  or  determination,  and  the  time  and  man- 
ner thereof,  and  where  the  title  of  the  landlord  shall  have  accrued 
since  the  letting  of  the  premises,  the  right  by  which  he  claims 
the  possession,  to  issue  a  warranty  under  their  hands  and  seals, 
to  any  person  as  a  special  bailiff  in  that  behalf^  on  the  part  of  the 
landlord  or  owner,  requiring  and  authorizing  him,  within  a  period 
to  be  therein  named,  and  not  less  than  seven  or  more  than  four- 
teen clear  days  from  the  date  of  such  warrant,  to  give  the  posses- 
sion of  the  said  premises  to  the  said  landlord,  or  his  agent  or 
rc^ceiver,  and  such  warrant  shall  be  a  sufficient  authority  to  the 
said  bailiff  to  enter  upon  the  said  premises,  with  such  assistants 
as  he  shall  deem  to  be  necessary,  and  to  give  possession  accord- 
ingly :  pro\aded  that  no  entry  shall  be  made  under  such  warrant 
on  any  Sunday,  Good  Friday,  or  Christmas  Day,  or  at  any  time 
except  between  the  hours  of  nine  in  the  morning  and  four  in  the 
afternoon :  provided  also,  that  nothing  herein  contained  shall 
prtgudice  or  affect  the  right  of  any  owner  of  property  intrusted 
to  the  care  of  any  servant  or  caretaker  peaceably  to  resume  the 
possession  thereof  without  process  of  law,  if  he  shall  so  think  fit 
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Tbe  87th  section  regulates  the  mode  of  service  of  the  suminons 

^^x  the  case  of  over  holding  tenants.   Four  clear  days  are  mentioned 

^^  the  necessary  time  for  service  of  the  summons,  and  an  inter- 

-^X^edlate  Sunday  will  count  as  one  of  these  days.     It  is  provided 

l>3r  the  88th  section  that  if  the  party  summoned  appears  and 

^^ives  an  undertaking  (to  he  entered  in  writing  hy  the  clerk  of 

'^Xie  court)  to  deliver  up  the  premises  quietly,  in  good  order  and 

^K^^^pair,  "within  fourteen  days,  and  in  the  meantime  to  pay  all  rent 

^^-znd  arrears,  the  justices  are  not  to  issue  their  warrant  until  the 

^^xpiration  of  that  period. 

Jurisdiction  is  also  conferred  on  justices  to  restrain  tenants  from 
^^ommitting  waste.     The  35th  section  of  the  statute  (o)  provides 
^^^hat  if  any  person  shall  he  in  possession  of  lands,  or  of  any 
^i^welling-house,  out-house,  or  huildings  as  tenant  thereof,  or  as  a 
^aervant  or  caretaker  of  any  place,  or  having  obtained  the  posses- 
^^on  thereof  from  any  such  tenant,  servant,  or  caretaker  ;  and  the 
^landlord,  owner,  or  agent,  or  other  person  interested  in  the  pre 
^servation  of  the  premises  shall,  by  affidavit,  satisfy  any  justice  of 
^he  peace  not  being  a  party  interested  in  the  premises  that  there 
:is  just  reason  to  suspect  that  such  person  is  about  to  commit,  or 
to  permit,  or  suffer  any  unlawful  waste,  injury,  alteration,  destruc- 
tion upon,  or  removal  from,  any  such  dwelling-house,  out-house, 
or  other  building,  or  intends  unlawfully  to  burn  (p),  or  to  break  up 
any  part  of  the  soil,  surface,  or  subsoil  of  the  lands  (q) ;  or  un- 
lawfully to  cut  down  or  injure  any  trees,  woods,  or  underwoods 
growing  thereon  (r),  or  other\vise  use  or  misuse  the  premises,  or 
any  part  thereof  contrary  to  his  agreement,  or  that  he  is  in  the  act 
of  doing  or  suffering  any  of  these  things,  such  justice  may  issue 
his  precept  [in  the  form  given  by  the  statute],  enjoining  all 
persons  to  desist  from  such  waste  or  injury,  until  special  leave 
for  that  purpose  shall  have  been  procured  from  the  justice  issuing 
such  precept,  or  until  the  complaint  shall  be  inquired  into  at  the 
next  petty  sessions,  or  at  such  other  time  as  may  be  therein 
mentioned.    This  precept  must  be  served  on  every  person  sus- 
pected of  an  intention  to  commit  such  waste,  by  the  delivery  of 

(o)  23  k  24  Vic  c.  154.  (7)  Vide  sec.  26. 

(p)  Vide  sec.  80.  (r)  Vide  sec.  31. 
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a  copy  of  it  to  such  person  if  he  can  be  fonnd ;  and  if  he  cannot 
be  found,  by  posting  a  copy  for  him  on  the  principal  door  or 
entrance  to  his  dwelling-house,  out-house,  or  other  building ; 
or  if  there  be  no  such  building,  on  some  conspicuous  part  of  the 
premises.  The  persons  served  are  required  to  attend  at  petty 
sessions,  where  such  order  may  be  made  in  the  matter,  whether 
as  to  continuing  or  annulling  the  precept,  as  may  be  just.  Dis- 
obedience of  the  precept  is  an  offence  punishable  by  the  magis- 
trates with  a  month's  imprisonment  («),  and  an  appeal  from  the 
precept  by  any  person  aggrieved  is  given  to  the  judges  of  the 
superior  courts  of  law  or  equity  in  Ireland,  or  to  any  going  judge 
of  assize,  or  to  the  chairman  of  the  county,  who  may  annul  or 
vary  the  same,  and  award  as  between  the  parties  a  reasonable 
sum  for  costs  and  compensation  for  any  loss  or  damage  occasioned 
by  procuring  it 

The  sections  of  the  statute  before  briefly  referred  to  are  set 
forth,  as  it  may  be  satisfactory  to  have  them  printed  in  extenso 
for  reference. 

XXXV.  [Magistrates  precept  to  restrain  wasteJ]  Where  any  per- 
son shall  be  in  possession  of  lands,  or  of  any  dwelling-house,  out- 
house, or  buildings,  as  tenant  thereof  or  as  a  servant  or  caretaker 
of  any  owner,  or  having  obtained  the  possession  thereof  from  any 
such  tenant,  servant,  or  caretaker,  and  the  landlord  or  owner  or 
other  person  interested  in  the  preservation  of  the  premises,  or 
any  agent  acting  on  his  behalf  shall,  by  affidavit,  satisfy  any 
justice  of  the  peace  of  the  county,  not  being  a  party  interested  in 
the  said  premises,  (who  is  hereby  authorized  and  required  to  take 
such  affidavit,)  that  there  exist  probable  and  just  grounds  of 
suspicion  that  such  person  is  about  to  commit  or  to  permit  or 
suffer  any  unlawful  waste,  injury,  alteration,  destruction  upon, 
or  removal  from  any  such  dwelling-house,  outhouse,  or  other 
building,  or  intends  unlawfully  to  bum  or  break  up  any  part  of 
the  soil  or  surface  or  subsoil  of  the  lands,  or  unlawfully  to  re- 
move the  soil  or  surface  or  subsoil  of  the  said  lands,  or  unlaw- 
fully to  cut  down,  top,  lop,  or  grub  any  trees,  woods,  or  under^ 
woods  growing  on  the  said  lands,  or  otherwise  use  or  misuse  the 
premises  or  any  part  thereof  contrary  to  his  agreement,  or  that 
he  is  in  the  act  of  doing  or  suffering  any  of  the  aforesaid  matters, 
it  shall  be  lawful  for  such  justice  of  the  peace  to  issue  his  pre- 

(<)  Sec.  86. 
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cept  in  writing  under  his  hand  and  seal,  stating  that  infonnation 

1^  heen  received  that  such  waste  or  injury  is  intended  to  be  or 

is  in  the  act  of  being  done  or  permitted,  and  commanding  all 

™cli  persons  and  all  other  persons  whomsoever  to  desist  from 

such  waste  or  injury,  and  not  to  continue  the  same  until  special 

leave  and  authority  for  that  purpose  shall  be  first  procured  from 

^^  magistrate  who  shall  have  signed  such  precept,  or  until  the 

fiiibject  matter  of  the  said  information  be  inquired  into  at  the 

^.®Xt  petty  sessions  of  the  district  in  which  the  said  premises  are 

sitixate,  or  such  other  time  as  may  be  therein  mentioned ;  and 

^ct  precept  may  be  according  to  the  form  No.  1,  in  the  schedule 

('^)  to  this  act  annexed,  and  shall  bo  served  on  every  or  any 

P^^^n  by  whom  it  shall  be  suspected  that  such  waste  or  injury 

^J^  intended  to  be  or  is  being  committed,  by  delivering  a  copy 

*^^l«of  to  such  person,  if  he  can  bo  found,  and  if  not,  by  affixing 

f  ^opy  thereof  on  the  principal  door  or  entrance  to  the  dwelling- 

^'^Vue,  outhouse,  or  other  building,  and  if  there  bo  no  such  house 

^''^  building,  on  some  conspicuous  part  of  the  premises  ;  and  the 

®^^  persons  shall  and  may  attend  at  the  petty  sessions,  and  such 

^^'ier  may  be  made  thereat  by  the  court  of  petty  sessions  for 

^^^ulling  or  continuing  for  a  limited  period  the  said  precept,  or 

^^iierwise  as  may  be  agreeable  to  justice. 

XXX  VI.  [DisobedieTice  of  precept]     If  any  person  shall,  after 

^^^'B  service  or  posting  of  such  precept,  in  disobedience  thereto, 

^thout  such  leave  and  authority  as  aforesaid,  proceed  with  or 

^ntinue  to  do  the  act  prohibited  by  such  precept,  or  wilfully  aid, 

^bet,  or  assist  in  so  doing,  he  shall,  on  conviction  thereof  before 

Wo  or  more  justices  of  the  peace  at  petty  sessions,  be  liable  to 

^  imprisoned  for  a  period  not  exceeding  one  calendar  month  ; 

and  all  the  provisions  of  the  "  Petty  Sessions  (Ireland J  Act,'* 

respecting  summary  convictions  before  justices  at  petty  sessions, 

and  respecting  appeals  therefrom,  shall  be  applicable  to  every 

conviction  under  this  section. 

XXXVII.  \ Annulling  ptecept.]  It  shall  be  lawful  for  any  of 
the  superior  courts  of  law  or  equity  in  Ireland,  or  any  judge 
thereof  or  for  the  going  justices  of  assize,  or  one  of  them,  or  for 
the  chairman  presiding  in  the  county,  on  a  summary  application 
on  behalf  of  any  person  aggrieved  by  any  such  precept,  order,  or 
conviction,  of  which  due  notice  shall  be  given  to  the  opposite 
party,  to  annul  or  vary  any  such  precept  granted  by  any  justice 
of  the  peace,  or  any  order  or  conviction  made  at  petty  sessions  in 
relation  thereto,  and  to  award  as  between  the  parties  a  reasonable 
sum  for  the  costs  occasioned  by  the  procuring  and  sustaining,  or 
annulling  or  varying,  the  said  precept,  or  order  or  conviction,  and 
reasonable  compensation  for  any  loss  or  damage  caused  by  the 
procuring  such  precept  or  order. 
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A  general  view  is  here  given  of  the  necessary  steps  to  be  taken 
by  a  party  seeking  to  obtain  a  licence  to  sell  spirits,  with  the 
duties  of  the  magistrates  in  granting  or  withholding  that  privi- 
lege ;  as  well  as  the  method  of  renewing  or  transferring  licences 
already  granted-  The  several  provisions  on  this  subject  are  to  be 
found  in  the  statutes  mentioned  in  the  note  (t), 

Mod€  of  obtaining  a  licence.]    Every  person  who  shall  intend 
to  apply  for  an  excise  licence  for  the  sale  of  spirits,  &c.,  shall, 
twenty-one  days  before  the  first  day  of  the  Q.  S.  to  be  held  for 
the  district  within  which  the  house  of  the  applicant  shall  be 
situate,  give,  or  cause  to  be  given,  to  each  of  the  two  next  resi- 
dent magistrates,  and  to  each  of  the  churchwardens  of  the  same- 
parish  or  union,  and  to  the  clerk  of  the  peace  for  the  comity  or* 
city,  and  to  the  sub-inspector  of  the  district  in  which  he  resides,, 
or,  in  his  absence,  to  the  head-constable  (u),  severally  and  r^ 
spectively,  a  notice  in  writing  signed  by  such  person,  stating  th& 
intention  of  such  person  to  make  such  application,  and  setting 
forth  the  situation  and  place  of  such  house,  as  well  in  respect  of  th^ 
road  or  highway  on  or  adjacent  to  which  it  lies,  or  otherwise^  in  a^ 
true  and  particular  manner,  specifying  the  town,  townland,  parish^ 
barony,  half  barony,  and,  if  in  a  city  or  town,  the  street,  square^ 
lane,  or  other  description  of  the  place,  together  with  the  number  of 
such  house,  if  such  house  shall  have  been  numbered,  and  akc^ 
the  place  of  abode  of  such  person,  and  the  names  and  places  of 
abode  of  the  proposed  sureties;  and  the  churchwardens  shall 
cause  a  copy  of  every  such  notice  to  be  posted  upon  the  princi- 
pal and  most  usual  place  for  posting  notices  within  or  for  suck 
parish  or  union.     By  the  same  section  the  clerk  of  the  peace  is 
directed  to  file  and  keep  the  notices  given  him,  and,  ten  days 
previous  to  the  Q.  S.,  make  out  a  list  of  the  applicants,  with 
their  place  of  abode,  and  the  situation  and  description  of  the 
house  for  which  such  person  shall  desire  to  be  licensed,  and  the 
names  and  descriptions  of  the  proposed  sureties,  and  transmit  a 

(e)  8  &  4  Wm.  IV.  c.  68 ;  6  &  7  duties  of  joaticee  in  grsntiiig  wine 

Wm.  IV.  c.  38 ;  17  &  18  Vic.  c.  89;  licences,  see  post,  p.  286. 

18  &  19  Vic  c.  62 ;  18  &  19  Vic.  c.  (u)  See  17  &  18  Vic.  c  89,  s.  9. 
114 ;  and  23  &  24  Vic.  c  35.   For 
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^c>py  to  every  resident  magistrate  within  such  city  or  town,  and 
^o  the  clerk  of  every  petty  sessions  within  the  county  (v).  The 
^^^Ottits  of  Q.  S.,  on  a  day  and  hour  fixed  for  that  purpose,  are 
^iirected  to  have  the  names  of  all  applicants,  together  with  their 
Solaces  of  ahode,  called  aloud,  in  alphabetical  order,  and  proda- 
^^Ksation  made  of  each  such  application,  and  demand  made  whe- 
"fclier  any  one  has  or  knows  of  any  objection  to,  or  why  such 
^^jpplication  should  not  be  allowed,  or  licence  granted  {w), 

ObfecUons  how  made,]   Any  J.P.,  churchwarden,  or  parishioner, 
^:^T  sub-inspector  of  constabulary,  or  in  his  absence,  the  head  con- 
'^^table,  may  either  object  in  writing  or  orally  state  to  the  justices 
^^^sembled  any  matter  or  objection  to  the  application,  whether 
^^[lotinded  on  the  character,  misconduct,  or  unfitness  of  the  appli- 
^:2ant^  unfitness  or  inconvenience  of  the  house  or  place,  or  num- 
"fcer  of  previously  licensed  houses  in  the  neighbourhood  ;  the  jus- 
"%dce8  are  then  or  at  some  other  convenient  time  to  be  appointed, 
^%o  proceed  to  consider  and  a^'udicate  upon  such  objections,  and 
:anay  examine  the  applicant  and  other  persons  on  oath,  if  they 
"Hunk  fit ;  and  if  they  are  satisfied  with  such  objection,  and  shall 
xefdse  the  application,  they  shall  by  order  in  writing,  to  be  duly 
entered  by  the  clerk  of  the  peace,  prohibit  such  licence  to  be 
issued  and  therein  declare  the  reason  or  ground  of  such  pro- 
hibition (or). 

Benetval  of  licence,]  The  proper  officers  of  excise  are  to  grant 
to  the  same  persons,  and  also  for  the  same  houses,  as  shall  have 
been  licensed  in  the  year  last  immediately  preceding,  and  whose 
licence  shall  not  have  been  withdrawn  or  annulled,  a  licence  for 
the  sale  of  spirits,  &c.,  upon  the  production  of  the  following 
certificates,  viz.  : — 

I.  A  certificate  signed  by  six  householders  of  the  parish,  two 
of  them  being  residents  of  the  same  or  next  adjoining  townland, 
or  street^  if  in  a  city  or  town,  in  which  such  house  is  situate,  to 

(v)  Vide  8  &  4  Wm.  IV.  c.  68,  s.  2.  proper  officers  of  ezdBe  to  personB  not 

(w)  Sec.  8.  previously  licensed  who  shiJl  produce 

ix)Z  Ai  Wm.  IV.  0.  68,  B.  4  ;  17  a  certificate,  and  pay  the  licenae- 

k  18  Vic.  0.  89,  a.  10.    Vide  sec.  5  duty.     Sec.  7  makes  it  necessary  for 

for  the  form  of  certificate  to  be  grant-  a  party  requiring  a  license  to  enter 

ed  by  the  derk  of  the  peace ;  by  sec  into  a  bond,  with  sureties  for  pay- 

6,  Eoenaei  may  be  granted  by  the  ment  of  penalties. 
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the  good  character  of  the  applicant,  and  to  the  ]>eaceahle  and 
orderly  manner  in  which  the  house  has  been  conducted  during 
the  past  year  (y). 

II.  Also,  a  certificate  to  the  same  purport  and  effect  from  the 
chief  constable  of  the  constabulary  force  acting  for  the  district  in 
which  such  house  is  situate,  or  in  lieu  thereof,  a  certificate  from 
two  of  the  overseers  appointed,  or  to  be  appointed,  as  provided 
by  the  2  &  3  Wm.  IV.  c.  68,  or  6  ife  7  Wnt  IV.  c.  38,  for  the 
parish  in  which  the  house  is  situate  (z), 

III.  Also,  a  certificate  signed  by  two  or  more  J.P.'s  presiding 
at  the  Petty  Sessions  of  the  district  in  which  the  person  resides  to 
the  like  purport  and  effect  (a). 

It  will  be  seen  by  reference  to  the  statute  that  the  magis- 
trates have  no  authority  to  refuse  a  certificate  for  the  renewal  of 
a  licence  to  a  publican  on  the  ground  of  the  premises  being  no 
longer  suitable  for  the  business.  The  17th  &  18th  Vic.  c.  89, 
s.  11,  specifies  the  grounds  on  which  alone  the  certificate  can  be 
withheld,  viz. :  the  bad  character  of  the  person  keeping  the 
house,  or  that  the  house  has  been  conducted  in  a  riotous  or  dis- 
orderly manner  during  the  past  year.  As  these  proceedings  of 
the  justices  in  granting  or  withholding  the  certificate  is  a  judi- 
cial act,  all  the  proceedings  should  be  performed  in  open  court, 
the  same  way  as  they  dischai^e  their  ordinary  judicial  functions. 

Justices  refusing  certificate  to  make  an  entry  of  order,']  K  any 
person  shall  be  refused  the  above-mentioned  certificate  by  the  jus- 
tices, they  shall  make  an  order  accordingly,  and  cause  an  entry 
thereof  to  be  made  by  the  clerk,  together  with  the  grounds  of 
the  refusal  in  manner  required  by  the  3  &  4  Wnt  IV.  c.  68  (6). 

Appeal']  In  case  any  person  shall  feel  aggrieved  by  any  order 
of  refusal,  he  may  appeal  to  next  Q.  S.  of  the  division,  and  in 
case  there  shall  not  be  fifteen  clear  days  between  the  making  of 
the  order  and  such  next  Q.  S.,  then  to  the  Q.  S.  next  following 
in  such  division ;  and  in  such  appeal  the  party  opposing  such 
application  shall  be  the  respondent,  and  no  other  ground  for 
refusing  such  certificate  shall  be  entered  upon  except  such  as 

(y)  Vide  8  &  4  Wm.  IV.  c.  68,  b.  1.  (a)  Vide  17  &  18  Vic  c  39,  s.  11. 

(2)  Vide  6  &  7  Wm.  IV.  c.  88, ».  1.         (6)  Vide  18  &  19  Vic.  c  62,  t.  1. 


''i-'ilj  lic  stated  in  ^uth  dnhr  n\'  refusal ;   aii<l  tli.'  appeal  shall  not 
^  clkuiissed  upon  any  point  of  form,  and  shall  be  subject  to  all 
tae  provisions  for  appeals  under  the  Petty  Sessions  Act,  1851, 
^^•ve  that  the  recognizance  is  to  be  in  the  particulai*  form  pro- 
^id.ed  by  the  act  under  consideration  (c).     It  is  also  further  pro- 
dded by  the  23  &  24  Vic.  c.  35,  that  if  it  shall  appear  that  the 
J'^^ices  at  Petty  Sessions  had  omitted  to  have  entered  in  their 
orci^r  book  the  grounds  of  refusal,  or  in  case  the  order  of  refusal 
®*i^31  be  in  any  other  respect  erroneous  or  informal,  the  justices  at 
^-    S.  shall  hear  and  determine  the  matter  of  such  appeal  not- 
^thstanding  such  omission,  error,  or  informality  (d). 

If  on  the  hearing  of  the  appeal  the  order  of  refusal  is  reversed, 

5^^  justices  at  Q.  S.  are  to  declare  the  appellant  entitled  to  his 

^^^^nee,  and  the  ofl&cer  of  excise  shall  grant  the  renewal  upon 

^^^XDduction  of  the  certificate  of  the  clerk  of  the  peace  certifying 

^*^^t  the  order  of  refusal  has  been  reversed  (e), 

JAcence  to  ccnUinue  in  force  pending  appeal.']  Upon  the  appli- 
^^^t  having  lodged  his  appeal,  and  on  his  perfecting  therecogni- 
^^^ce  required  by  the  statute,  the  licence  affected  by  the  order 
^'f  refusal  shall  remain  in  full  force  and  effect,  unless  and  until 
^«^e  court  of  appeal  shall  confirm  the  order  of  refusal  (/). 

Com  stated.]  The  court  will  not  compel  magistrates  to  state  a 
'^^se  for  their  opinion  under  these  acts,  upon  the  subject  of 
granting  licences  {g). 

Tranrferring  licence.]  Upon  the  death  of  any  person  duly 
licensed  to  carry  on  the  business  of  a  licensed  victualler,  or  upon 
Kis  removal,  or  on  the  sale  of  or  assignment  of  his  interest 
therein,  by  operation  of  law  or  otherwise,  the  J.  P/s  of  the  dis- 
trict, assembled  at  petty  sessions  at  any  time  when  no  quarter 
Be-ssions  are  holden,  if  they  shall  think  proper  so  to  do,  may 
transfer,  by  indorsement  thereon,  any  licence  then  in  force  to 
any  person,  not  disqualified  by  law,  to  whom  it  shall  be  pro- 
posed at  the  time  of  any  such  application  to  transfer  any  such 

{e)  Vide  18  k  19  Vie.  c.  62,  a.  2.  certificate,  as  will  be  seen  by  refer- 

{d)  Vide  R.  V.  Dublin  Co.  Js.,  10  ence  to  the  above  cases. 

It.  a  L.  R.  80  ;  R.  v.  King*s  Co.  {e)  Vide  28  &  24  Vic.  c.  85,  s.  2. 

J».,  3  It.  J.  N.  S.  169.     liis  act  (/)  Vide  18  &  19  Vic  c.  62,  s.  2. 

was  introduced  to   meet  the  case  {g)  See  ante,  p.  209. 

whero  the  J.  P.'s  refused  to  give  the 
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licence ;  and  such  person  may  cany  on  the  business  until  the 
Q.  S.  which  shall  be  holden  for  the  same  county,  riding,  &c^ 
next  after  the  expiration  of  one  month  from  the  time  of  such 
transfer,  and  no  longer  (h).  It  will  be  observed  that  the  licence 
does  not  become  re- vested  in  the  original  holder  upon  the  ne- 
glect of  the  transferroe  to  apply  at  Q.  S.;  nor  can  the  J.  P.'s 
grant  a  re-indorsement  of  the  licence  to  the  original  holder. 
The  licence  is  a  privilege  to  a  particular  person  to  be  exercised 
in  a  particular  house ;  the  cesser  of  either  condition,  as  by  death 
or  removal,  terminates  the  licence,  and  necessitates  an  applica- 
tion for  a  transfer  of  the  licence,  if  it  is  sought  to  keep  this  pri- 
vilege alive. 

Annulling  licence^  Any  two  magistrates  assembled  at  Q.  S., 
in  case  a  licensed  person  shall  have  been  convicted  of  a  misde- 
meanor, of  a  higher  offence,  or  those  offences  under  3  &  4  WilL 
IV.  c.  68,  or  6  &  7  WilL  IV.  c.  38,  committed  within  the  space 
of  six  months,  may  annul  the  licence  held  by  such  person,  by 
order  to  be  made  in  open  courts  after  notice  served  six  days 
before  on  the  person  so  licensed  of  the  intention  to  apply  to 
have  his  licence  annulled  (t). 

REFRESHMENT  HOUSES  AND  WINE  LICENOEa 

Application  for  the  licence^  Any  person  licensed  to  keep  a 
refreshment  house,  and  desirous  of  selling  foreign  wine  by  retail, 
must  fill  up  and  sign  a  requisition  in  the  form  provided  by  the 
commissioners  of  excise,  specifying  the  true  christian  and  sur- 
name and  place  of  abode  of  the  applicant,  the  description  and 
situation  of  the  house,  and  the  net  annual  value  of  the  house 
according  to  the  last  poor  law  valuation  (/).  The  requisition, 
together  with  two  copies,  must  be  delivered  to  the  supervisor  of 
the  district,  who  must  deliver  or  transmit  by  post  one  of  such 
copies,  together  with  a  notice  which  will  be  presently  mentioned, 
to  the  sub-inspector  of  constabulary  of  the  district^  or  in  his 
absence  to  the  head  constable,  and  the  other  of  such  copies  to 
the  clerk  of  the  petty  sessions  {k).  Each  copy  is  to  bo  accom- 
panied by  a  notice  to  the  sub-inspector  and  justices,  signed  by 

{h)  Vide  18  &  19  Vic.  c.  114,  b.  1.         {fi  23  &  24  Via  c.  107,  ■.  18. 
/'O  6  &  7  Wm.  IV.  c.  88,  s.  16.  {k)  Id. 
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tlie  supervisor,  to  the  eti'ect  that  a  licence  to  retail  wine  will  be 
granted,  pursuant  to  the  requisition,  on  or  immediately  after  a 
day  to  be  specified  in  the  notice,  not  less  than  thirty  days  from 
the  day  of  the  delivery  or  transmission  of  the  notice,  unless  in 
the  mean  time  notice  in  writing,  signed  by  a  J.  P.  or  J.  P.'s  in 
petty  $e98ions,  shall  be  received  by  the  supervisor,  to  the  effect 
that  the  J.  P/s  object  to  the  granting  of  the  wine  licence  (l). 

Objections  to  the  granting.']  The  only  grounds  on  which  the 
justice  or  justices  can  object  are  as  follows  : — I.  That  the  house 
for  which  such  licence  is  required  is  not  a  confectioner's  shop  or 
an  eating-house  within  the  meaning  of  the  act  (w) ;  II.  or  not 
of  the  annual  value  required  by  the  act ;  III,  or  that  it  is  a  dis- 
orderly house,  or  a  house  frequented  by  prostitutes  or  other  dis- 
orderly persons  ;  IV.  or  that  it  is  adjudged  disqualified  for  the 
sale  of  wine  therein ;  V.  or  that  the  applicant  is  a  member  of 
an  unlawful  society;  VI.  or  is  disqualified  from  selling  wine 
under  the  provisions  of  this  act,  specifying  the  grounds  of  such 
disqualification ;  VII.  or  that  the  applicant  has  within  three 
years  been  convicted  of  any  offence  punishable  by  imprisonment ; 
or  that  the  applicant,  having  within  three  years  held  a  licence  to 
keep  a  common  inn,  ale  house,  or  victualling  house,  or  being 
licensed  as  a  grocer  to  sell  spirits,  has  forfeited  his  licence  (tj). 

Objections  hy  police^  The  sub-inspector,  or  in  his  absence  the 
head  constable,  may  object  to  the  granting  of  the  wine  licence 
before  any  J.  P.  or  J.  P.'s  at  petty  sessions,  on  one  or  more  of 
the  grounds  above  mentioned  (o). 

Adjtidication  hy  J.  P.]  The  justice  or  justices  at  petty  ses- 
sions shall  then,  or  at  some  other  convenient  time,  proceed  to 
examine  on  oath  and  a<^'udicate  on  the  truth  and  validity  of  the 
objection  made  by  the  constabulary  bfl&cer,  and,  if  satisfied  with 
the  validity  of  the  objection,  the  justice  or  justices  shall,  by 
order  in  writing,  to  be  duly  entered  by  the  clerk,  refuse  to  allow 
such  licence  to  be  issued,  and  therein  declare  the  grounds  of 
such  refusal  (jp).     It  is  also  provided  that  no  such  notice  of  ob- 

(/)  Id.  aboye  objections  he  is  not  to  grant 

{m)  See  sections  6  &  7.  the  license,  id. 

(»)28&24Vic.c.l07,  s.  IS.    If  (o)  Id.  s.  14. 

the  saperritor  receives  any  of  the  ( j>)  23  &  24  Vic.  &  107,  s.  14. 
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jectiou  shall  be  signed  by  the  magistrates  until  they  ehall  have 
summoned  the  applicant  to  shew  cause,  and  shall  have  heard 
him,  or  he  shall  have  refused  or  neglected  to  attend,  and  every 
such  summons  shall  specify  the  grounds  of  such  objection  (q). 

J.  P,  may  stop  licence  pending  decision.]  The  magistrates  may, 
pending  their  decision  upon  any  objection,  and  before  the  expi- 
ration of  the  regulated  period  of  thirty  days,  transmit  to  the 
supervisor  a  notice  by  way  of  caveat  against  the  granting  such 
license,  and  in  that  case  the  license  shall  not  be  granted,  if 
within  the  further  period  of  thirty  days  from  the  receipt  of  such 
caveat,  the  objection  shall  be  affirmed,  and  notice  given  to  the 
supervisor  (r). 

Appeal.]  If  any  person  shall  feel  himself  aggrieved  by  such 
order  of  refusal,  he  may  appeal  against  the  same  to  the  Q.  S.  oi 
the  division  within  which  he  shall  reside,  at  the  Q.  S.  next 
after  the  order  shall  have  been  made ;  but  in  case  there  shall 
not  have  been  fifteen  clear  days  between  the  making  of  the  ordei 
and  such  next  Q.  S.,  then  to  the  Q.  S.  next  following ;  and  ii 
such  appeal  the  party  opposing  shall  be  the  respondent,  and  nc 
other  ground  of  appeal  shall  be  entertained  except  such  as  shal 
be  stated  in  the  order  of  refusal  («).  It  is  also  provided  that  the 
appeal  shall  be  subject  to  all  the  incidents,  and  be  heard  and 
dealt  with  as  appeals  under  the  Petty  Sessions  Act,  save  thai 
the  recognizance  is  to  be  in  the  form  pro-vdded  by  the  act  itself 
and  also  that  the  appeal  shall  not  be  dismissed  on  a  point  oi 
form  (t).  The  reader  is  therefore  referred  to  the  chapter  on 
Appeals  (m),  where  he  will  find  all  the  provisions  under  the 
Petty  Sessions  Act,  as  to  notices  of  appeal,  costs,  and  other  mat- 
ters, fully  explained. 

When  order  reversed  on  appeal.]  If  on  the  hearing  of  an} 
appeal,  the  court  shall  reverse  the  order,  then  the  court  is  tc 
declare  the  applicant  entitled  to  obtain  his  licence,  and  thf 
supervisor  is  accordingly  to  grant  it  on  receiving  the  proper  fee  (r) 

Itenetoal  or  transfer  of  lictnce.]  It  is  provided  by  the  17tl 
section  of  the  statute  under  consideration,  that  a  justice  or  jus 

(9)  Id.  (t)  Id. 

(r)  Id.  (u)  Ante,  p.  181. 

(•)  Id.,  B.  15.  {V)  23  &  24  Vic.  c.  107,  0.  16. 
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tices  at  petty  sessiona,  three  months  at  least  before  the  expira- 
tion of  the  licence,  may  give  notice  to  the  holder  to  appear  before 
"^  or  them,  and  shew  cause  why  an  objection  stated  in  the  notice 
should  not  be  lodged  against  a  renewal  or  transfer  of  his  licence ; 
^d  if  upon  the  hearing  the  objection  shall  prevail,  such  justice 
or  justices  shall  give  to  the  supervisor  of  the  district  notice  of 
objection  against  the  renewal  or  transfer  of  the  licence,  and  shall 
specify  the  grounds  of  objection  in  such  notice,  and  make  an 
order  accordingly.     On  the  expiration  of  the  licence  it  is  not  to 
b©  renewed  by  the  proper  officer  unless  the  holder  shall  have 
obtained  a  renewal  of  the  order  of  petty  sessions  on  appeal  (w). 
^*^^  holder  must  appeal  to  the  Q.  S.  held  next  after  the  expira- 
"OU  of  ten  days  from  the  making  of  the  order  of  refusal,  upon 
^ving  seven  clear  days  notice  in  writing  to  the  justice  or  justices 
^*  Jiis  intention  to  appeal,  which  shall  be  liable  to  all  the  incidents 
^*   appeals  in  the  cases  of  appeals  against  orders  of  refusal  to 
^^t  for  the  first  time  a  wine  licence  imder  the  provisions  of 
*^i«act(4 

LUNATICS. 

The  statutes  authorizing  the  committal  of  lunatics  by  magis- 
^tes  are  the  1  &  2  V.,  c.  27,  and  8  &  9  V.,  c.  107.  The  first 
^^tion  of  the  former  statute  enacts 

"  That  if  any  person  shall  be  discovered  or  apprehended  under 
circumstances  denoting  a  derangement  of  mind,  and  a  purpose  of 
Committing  some  crime,  for  which  if  committed  such  person 
Vould  be  fiable  to  be  indicted,  it  shall  be  lawful  for  any  two 
justices  of  the  peace  before  whom  such  person  shall  be  brought 
to  call  to  their  assistance  any  legally  qualified  physician,  surgeon, 
or  apothecary,  or  if  upon  view  and  examination  of  the  said  person 
80  apprehended,  or  from  other  proof,  the  said  justices  shall  be 
satined  that  such  person  is  a  dangerous  lunatic  or  dangerous 
idiot^  it  shall  be  lawful  for  the  said  justices  by  warrant  imder 
their  hands  and  seals  (y),  to  commit  (z)  such  person  to  the  gaol  of 
the  couniy,  and  there  to  be  kept  until  or  unless  such  person  shall 

(w)  28  &  24  Vic.  c.  107,  s.  17.  commitmente  see  R.  v.  Gurlay,  7  B. 

{x)  Id.  ;  see  ante,  p.  288.  &  C.  619  ;  K.  v.  RiaU.  11  I.  C.  L. 

(y)  Sealing  is  not  necewary  ;  see      R.  279  ;  S.  C,  6  Ir.  J.  N.  S.  120  ; 

14  &  15  Vic.  c.  93,  8.  6.  see  ante,  p.  106. 


(z)  For  the  constraction  of  these 
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1)1'  (lisc]i;irL:<'(l  l»y  the  nr.l(>r  (tf  two  j'li^ticfs  of  thf  jtoacc,  mif— -  ' 
whereof  shall  be  one  of  the  justices  who  has  signed  such  wan-ant  p-  — 
or  by,  the  assistant-bamster  presiding  at  the  county  Q.  S.,  or  bv"" 
one  of  the  judges  of  H.  M.  Courts  in  Dublin,  or  by  the  Lord-J 
Chancellor  or  Lords  Commissioners  of  the  great  seal,  or  untiL^ 
such  person  shall  be  removed  to  the  proper  lunatic  asylum  by  "^ 
order  of  the  Lord  Lieutenant  or  other  Chief  Governor  of  Lreland."  ""^ 

By  the  14  &  15  Vic,  c.  68,  s.  15,  salaried  medical  officers  oC3 
a  dispensary  district  are  bound  to  attend  without  any  fee  or-  "^ 
reward  to  examine  and  certify  under  the  1  &  2  Vic,  c.  27,  as  to-^ 
the  case  of  any  dangerous  lunatic  brought  before  justices  of  ihe^^ 
peace  within  his  district. 

The  8  &  9  Vic,  c.  107,  s.  10,  after  reciting  the  1st  section  oS^ 
1  &  2  Vic,  c  27,  provides 

"  That  it  shall  not  be  lawful  for  the  said  justices  to  commit::::^ 
such  person  to  gaol  unless  information  on  the  oath  of  one  or  two^ 
credible  witnesses  shall  have  been  made  before  the  said  justices^^ 
stating  facts  from  which  it  shall  appear  that  such  person  wa&^ 
discovered  and  apprehended  under  circumstances   denoting  i^ 
derangement  of  mind  and  a  purpose  of  committing  some  crime^ 
for  which,  if  committed,  such  person  would  be  liable  to  be  in- 
dicted, and  that  such  person  is  a  dangerous  lunatic  or  a  dan- 
gerous idiot ;  and  such  justices  shall,  if  they  shall  so  think  fit, 
bind  the  person  or  persons  so  making  such  information  to  appear 
at  the  next  commission,  or  assizes,  or  Q.  S.,  whichever  may  first 
occur,  which  information  shall  be  returned  to  the  clerk  of  the 
peace  or  cro^vn." 

It  will  be  observed  that  this  section  does  not  repeal  the  former 
one  ;  but  there  is  this  additional  j>rovision,  that  the  evidence 
before  the  justices  must  be  by  information,  and  the  infonnations(2z) 
must  contain  or  fulfil  three  conditions.  They  must  state  facts 
from  which  it  will  appear  that  the  person  was  apprehended  under 
circumstances  denoting,  I.  a  derangement  of  mind ;  IL  That  he 
had  a  purpose  of  committing  an  indictable  crime  ;  III.  That  he 
was  a  dangerous  lunatic 

{az)  The  form  of  information  given      taken  that  it  oontainB  the  thx«e  re- 
in the  Petty  Sessions  Act  schedule,      qmsites  above  mentioned, 
form  A.,  may  l>e  used,   care  being 
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ACTIONS  AGAINST  JUSTICES. 

^^-^OIBTRATKS  are  protected  against  vexatious  actions  by  12  Vic, 
r*  16,  intituled  "  An  Act  to  protect  Justices  of  the  Peace  in 
^^■^^land  from  vexatious  actions  for  acts  done  by  them  in  the 

^^^Bcution  of  their  office.*'  The  importance  of  this  statute  re- 
^  V^jres  that  it  should  be  given  in  extenso. 

L     \For  an  act  done  tdthin  his  Jurisdi/ii^m.]     That   every 

^"^^tion  nereafter  to  be  brought  against  any  justice  of  the  peace 

^^^  Ireland  in  any  of  her  Majesty's  superior  courts  of  law  at 

'^'^uMin  for  any  act  done  by  him  in  the  execution  of  his  duty 

^^  such  justice,  with  re8i)ect  to  any  matter  witliin  his  juris- 

Tr^ietion  as  such  justice,  shall  be  an  action  on  the  case  as  for  a 

^~^^rt ;  and  in  the  declaration  it  shall  be  expressly  alleged  that 

^Vich  act  was  done   maliciously,   and  without   reasonable   and 

-^^iwbable  cause  ;  and  if  at  the  trial  of  any  such  action,  upon  the 

^^leneral  issue  being  pleaded,  the  plaintiff  shall  fail  to  prove  such 

Allegation,  he  shall  be  nonsuit,  or  a  verdict  shall  be  given  for  the 

^^efendant. 

IL     [For  an  act  done  hy  him  vnthout  jurisdiction,  or  exceeding 
^is  jurisdiction.]     That  for  any  act  done  by  a  justice  of  the  peace 
Xn  a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which 
^e  shall  have  exceeded  his  jurisdiction,  any  person  injured  thereby, 
^r  by  any  act  done  under  any  conviction  or  order  made  or  war- 
rant issued  by  such  justice  in  any  such  matter,  may  maintain  an 
action  against  such  justice  in  the  same  form  and  in  the  same 
^^ase  as  he  might  have  done  before  the  parsing  of  this  act,  with- 
out making  any  allegation  in  his  declaration  that  the  act  com- 
plained of  was  done  maliciously,  and  without  reasonable  and 
probable  cause  :  provided  nevertheless,  that  (in  any  case  where 
a  conviction  may  be  quashed  either  upon  appeal  or  upon  appli- 
cation to  her  Majest/s  Court  of  Queen's  Bench)  no  such  action 
shall  be  brought  for  anything  done  under  such  conviction  or 
order  imtil  after  such  conviction  or  order  shall  have  been  quashed, 
either  upon  appeal  or  upon  application  to  her  Majest}^s  Court  of 
Queen's  Bench ;  nor  shall  any  such  action  be  brought  for  any- 
thing done  under  any  such  warrant  which  shall  have  been  issued 
by  such  justice  to  procure  the  appearance  of  such  party,  and 

13* 
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which  shall  have  been  followed  by  a  conviction  or  order  in  the 
same  matter,  until  after  such  conviction  or  order  shall  have  been 
so  quashed  as  aforesaid ;  or  if  such  last  mentioned  warrant  shall 
not  have  been  followed  by  any  such  conviction  or  order,  or  if  it 
be  a  warrant  upon  an  information  for  an  alleged  indictable  offence, 
nevertheless  if  a  summons  (a)  were  issued  previously  to  such  war- 
rant, and  such  summons  were  served  upon  such  person,  either 
personally  or  by  leaving  the  same  for  him  with  some  person  at 
his  last  or  most  usual  place  of  abode,  and  he  did  not  appear  (5) 
according  to  the  exigency  of  such  summons,  in  such  case  no  such 
action  shall  be  maintained  against  such  justice  for  anything  done 
under  such  warrant. 

IIL  [The  action  must  be  brought  against  the  J.  P.  v^  makes  the 
conviction.]  That  where  a  conviction  or  order  shall  be  made  by 
one  or  more  justice  or  justices  of  the  peace,  and  a  warrant  of 
distress  or  of  commitment  shall  be  granted  thereon  by  some  other 
justice  of  the  peace  bond  fide  and  witliout  collusion,  no  action 
shall  be  brought  against  the  justice  who  so  granted  such  warrant 
by  reason  of  any  defect  in  such  conviction  or  order,  or  for  any 
want  of  jurisdiction  in  the  justice  or  justices  who  made  the  same, 
but  the  action  (if  any)  shall  be  brought  against  the  justice  or 
justices  who  made  such  conviction  or  order. 

IV.  \No  action  for  issuing  a  distress  warrant  for  poor  rafej 
That  where  any  poor  rate  shall  be  made,  allowed,  and  published, 
and  a  warrant  of  distress  shall  issue  against  any  person  named 
and  rated  therein,  no  action  shall  be  brought  against  the  justice 
or  justices  who  shall  have  granted  such  warrant  by  reason  of  any 
irregularity  or  defect  in  the  said  rate,  or  by  reason  of  such  person 
not  being  liable  to  be  rated  therein  (c) ;  and  that  in  all  cases 
where  a  discretionary  power  shall  be  given  to  a  justice  of  the 
|)eace  by  any  act  or  acts  of  parliament,  no  action  shall  be  brought 
against  such  justice  for  or  by  reason  of  the  manner  in  which  he 
shall  have  exercised  his  discretion  in  the  execution  of  any  such 
power  (d), 

V.  \lf  a  justice  refuse  to  do  an  act,  the  Q.  B.  may  by  rule  order 
him  to  do  it]  And  whereas  it  would  conduce  to  the  advance- 
ment of  justice,  and  render  more  effective  and  certain  the  per- 
formance of  the  duties  of  justices,  and  give  them  protection  in 
the  performance  of  the  same,  if  some  simple  means,  not  attended 

(a)  See  Beesell  v,  WflBon,  1  £L  &  tect  justicee  for  granting  a  waimt 

Bl.  489.  to  levy  poor-rates,  if  the  parir  dit- 

(6)  Appearance  by  counsel  or  attor-  trained  had  no  land  in  the  <urtiici 

ney  is  sufficient,  id.  for  which  the  rate  was  made. 

(c)  See  Weaver  v.  Price,  S  R  &         (<i)  See  BasaeU  v.  GodadiaU,  3 

Ad.  409  ;  R.  ».  Gt.  Yarmouth  Js.  4  Wils.  121. 
N.  S.  Cas.  813.    This  will  not  pro- 
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^v'ith  much  expense,  were  <le vised  l»y  wliieli  tlie  legality  uf  jiiiy 
iX€zt  to  be  done  by  such  justices  might  be  cousidered  and  adjudged 
by  a  court  of  competent  jurisdiction,  and  such  justice  enabled 
^xid  directed  to  perform  it  without  risk  of  any  action  or  other 
pTOceeding  being  brought  or  had  against  him :  be  it  therefore 
enacted,  l^t  in  all  cases  where  a  justice  or  justices  of  the  peace 
sliall  lefdse  to  do  any  act  relating  to  the  duties  of  his  or  their 
office  88  such  justice  or  justices,  it  shall  be  lawful  for  the  party 
fieqniring  such  act  to  be  done  to  apply  to  her  Majesty's  Court  of 
^^ueen's  Bench  in  Ireland^  upon  an  affidavit  of  the  facts,  lor  a 
mile  calling  upon  such  justice  or  justices,  and  also  the  party  to 
"be  affected  by  such  act,  to  show  cause  why  such  act  should  not 
Ije  done  ;  and  if  after  due  service  of  such  rule  good  cause  shall 
xi&ot  be  shown  against  it,  the  said  court  may  make  the  same  abso- 
lute, with  or  without  or  upon  payment  of  costs,  as  to  them  shall 
^Mem  meet ;  and  the  said  justice  or  justices  upon  being  served 
""^rith  such  rule  absolute  shall  obey  the  same,  and  shall  do  the 
^^ct  required ;  and  no  action  or  proceeding  whatsoever  shall  be 
^^mmenced  or  prosecuted  against  such  justice  or  justices  for 
Slaving  obeyed  such  rule,  and  done  such  act  so  thereby  required 
^^  aforesaid  (e). 

VI.    [After  conviction  confirmed  on  appeal,  no  acHon  lies.]     That 

^Sji  all  cases  where  a  warrant  of  distress  or  warrant  of  commitment 

^ball  be  granted  by  a  justice  of  the  peace  upon  any  conviction  or 

^)rder  which,  either  before  or  after  the  granting  of  such  warrant, 

^hall  have  been  or  shall  be  confirmed  upon  appeal,  no  action 

«hall  be  brought  against  such  justice  who  so  granted  such  war- 

^xsDt  for  anything  which  may  have  been  done  under  the  same  by 

leason  of  any  defect  in  such  conviction  or  order. 

VEL  [  When  an  action  brought  where  by  this  act  it  is  prohibited.'] 
That  in  all  cases  where  by  this  act  it  is  enacted  that  no  action 
shall  be  brought  under  particular  circumstances,  if  any  such 
action  shall  be  brought  it  shall  be  lawful  for  a  judge  of  the  court 
in  which  the  same  shall  be  brought,  upon  application  of  the 
defendant,  and  upon  an  affidavit  of  facts,  to  set  aside  the  pro- 
ceedings in  such  action,  with  or  without  costs,  as  to  him  shall 
seem  meet 

VHL  [Limitation  of  action,]  That  no  action  shall  be  brought 
against  any  justice  of  the  peace  for  anything  done  by  him  in  the 
execution  of  his  office,  unless  the  same  be  commenced  within  six 
calendar  months  next  after  the  act  complained  of  shall  have  been 
committed 

IX.  [Notice  of  action.]  That  no  such  action  shall  be  com- 
menced against  any  such  justice  of  the  peace  until  one  calendar 

(e)  See  ante,  p.  9-12  for  oommentaries  on  tins  section. 
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month  at  least  after  a  notice  in  writing  of  snch  intended  action 
shall  have  heen  delivered  to  him,  or  left  for  him  at  his  usual 
place  of  ahode,  hy  the  party  intending  to  commence  such  action, 
or  by  his  attorney,  in  which  said  notice  the  cause  of  action  and 
the  court  in  which  the  same  is  intended  to  be  brought  {f\  shall 
be  clearly  and  explicitly  stated ;  and  upon  the  back  thereof  shall 
be  endorsed  the  name  and  place  of  abode  of  the  party  so  intend- 
ing to  sue,  and  also  the  name  and  place  of  abode  or  of  business 
of  the  said  attorney,  if  such  notice  have  been  served  by  such 
attorney. 

X.  [Fljntitf.]  That  in  every  such  action  brought  in  any  of  the 
superior  courts  of  law,  the  venue  shall  be  laid  in  the  county 
where  the  act  complained  of  was  committed  ;  and  the  defendant 
shall  be  allowed  to  plead  the  general  issue  therein,  and  to  give 
any  special  matter  of  defence,  excuse,  or  justification  in  evidence 
under  such  plea,  at  the  trial  of  such  action  (g), 

XI.  [Tender^  and  payment  of  money  into  court,]  That  in  eveiy 
such  case  after  notice  of  action  shall  be  so  given  as  aforesaid,  and 
before  such  action  shall  be  commenced,  such  justice  to  whom 
such  notice  shall  be  given  may  tender  to  the  party  complaining, 
or  to  his  attorney,  such  sum  of  money  as  he  may  think  fit  as 
amends  for  the  injury  complained  of  in  such  notice  ;  and  after 
8uch  action  shall  have  been  commenced,  and  at  any  time  before 
issue  joined  therein,  such  defendant,  if  he  have  not  made  such 
tender,  or  in  addition  to  such  tender,  shall  be  at  liberty  to  pay 
into  court  such  sum  of  money  as  he  may  think  fit,  and  wluck 
said  tender  and  payment  of  money  into  court,  or  either  of  them, 
may  afterwards  be  given  in  evidence  by  the  defendant  at  the 
trial  under  the  general  issue  aforesaid  (h) ;  and  if  the  jury  at  the 
trial  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
damages  beyond  the  sum  so  tendered  or  paid  into  court,  or 


(/)  This  provision  as  to  specifying 
the  court  out  of  which  the  action  is 
hrought  must  be  deemed  to  be  repeal- 
ed by  implication  by  the  15th  sec.  of 
the  C.  &  P.  Act,  1853. 

(g)  See  note  (h)  to  next  section. 

(h)  €reneral  inue  abolished  by  lo 
&  17  Vic.  c.  113,  s.  69.  If  the  ac- 
tion be  taken  against  a  J. P.  for  any- 
thing done  under  the  Larceny  Act, 
24  &  25  Vic.  c.  96  [see  sec.  118],  the 
Malicious  Injuries  to  Property  Act, 
24  k  25  Vic.  c.  97  [see  sec.  71],  the 
Coinage  and  Offences  Act,  24  &  25 
Vic.  c.  99  [see  sec.  38],  the  venue 
is  local,  and  the  general  iuue  may  he 


pleaded.  Payment,  whether  before 
action  brought,  or  when  made  into 
court,  shall  not  in  any  case  be  allow- 
ed to  be  given  in  evidence  in  reduc- 
tion of  the  amount  to  be  recovered, 
without  being  pleaded,  C.  Ik  P.  Ad, 
1853,  s.  74.  Quere,  whether  under 
that  act  tender  must  be  speciaUy 
pleaded ;  see  also  Boake  v.  M'Crack- 
en,  1  Ir.  J.  N.  S.  207.  It  would  ap- 
pear that  it  must,  as  all  statotes  en- 
abling parties  to  plead  the  general 
issue,  and  give  special  matter  in  eri- 
denoe,  except  the  above,  are  repealed 
by  that  section. 
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beyond  the  simis  so  tendered  and  paid  into  courts  then  they  shall 
give  a  Verdict  for  the  defendant^  and  the  plaintiff  shall  not  be  at 
Hberty  to  elect  to  be  nonsuit,  and  the  sum  of  money,  if  any,  so 
paid  into  court,  or  so  much  thereof  as  shall  be  sufficient  to  pay 
or  satisfy  the  defendant's  costs  in  that  behalf,  shall  thereupon  be 
paid  out  of  court  to  him,  and  the  residue,  if  any,  shall  be  paid  to 
the  plaintiff;  or  i^  where  money  is  so  paid  into  court  in  any 
such  action,  the  plaintiff  shall  elect  to  accept  the  same  in  satis- 
&ction  of  his  dams^s  in  the  said  action,  he  may  obtain  from  any 
judge  of  the  court  in  which  such  action  shall  be  brought  an  order 
that  such  money  shall  be  paid  out  of  court  to  him,  and  that  the 
defendant  shall  pay  him  his  costs  to  be  taxed,  and  thereupon  the 
Said  action  shall  be  determined,  and  such  order  shall  be  a  bar  to 
any  other  action  for  the  same  cause  (i). 

XIL  [In  what  cases  nonsuU^  or  verdict  for  defejidant.]  That  if 
at  the  trial  of  any  such  action  the  plaintiff  shall  not  prove  that 
8Tich  action  was  brought  within  the  time  hereinbefore  limited  in 
tliat  behalf  or  that  such  notice  as  aforesaid  was  given  one  calendar 
month  before  such  action  was  commenced,  or  if  he  shall  not  prove 
'the  cause  of  action  stated  in  such  notice,  or  if  he  shall  not  prove 
'that  such  cause  of  action  arose  in  the  county  or  place  laid  as 
venue  in  the  declaration,  then  and  in  every  such  case  such 
plaintiff  shall  be  nonsuit,  or  the  jury  shall  give  a  verdict  for  the 
defendant. 

XIII.  [Damages,]  That  in  all  cases  where  the  plaintiff  in  any 
such  action  shall  be  entitled  to  recover,  and  he  shall  prove  the 
levying  or  payment  of  any  penalty  or  sum  of  money  under  any 
conviction  or  order  as  parcel  of  the  damages  he  seeks  to  recover, 
or  if  he  prove  that  he  was  imprisoned  under  such  conviction  or 
order,  and  shall  seek  to  recover  damages  for  any  such  imprison- 
ment, he  shall  not  be  entitled  to  recover  the  amount  of  such 
penalty  or  sum  so  levied  or  paid,  or  any  sum  beyond  the  sum  of 
two-pence  as  damages  for  such  imprisonment,  or  any  costs  of 
suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually  guilty 
of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable 
by  law  to  pay  the  sum  he  was  so  ordered  to  pay,  and  (with 
respect  to  such  imprisonment)  tl^t  he  had  undergone  no  greater 
punishment  than  that  assigned  by  law  for  the  offence  of  which 
he  was  so  convicted,  or  for  nonpayment  of  the  sum  he  was  so 
ordered  to  pay. 

(t)  See  as  to  the  plaintiff  drawing  time  of  tender,  which  he  may  do  and 

money  lodged  in  court,  C.  L.  P.  Act,  go  for  more,  he  may  lose  the  sum 

1858,  B.  76.  The  smn  tendered  need  tendered  altogether;  Jones  v.  Goo- 

not  be  paid  into  court,  and  therefore,  day,  9  M.  ft  W.  786,  Paley  Conv. 

milesB  the  plaintiff  accepts  it  at  the  412. 
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XIV .  [Om^.]  That  if  the  plamtiff  in  any  such  action  shall 
recover  a  verdict^  or  the  defend^t  shall  allow  judgment  to  pais 
against  him  hy  default,  such  plaintiff  shall  be  entitled  to  costs  in 
such  manner  as  if  this  act  had  not  been  passed  (j)  ;  or  if  in 
such  case  it  be  stated  in  the  declaration  that  the  act  complained 
of  was  done  maliciously  and  without  reasonable  and  probable 
cause,  the  plaintiff,  if  he  recover  a  verdict  for  any  damages^  or  if 
the  defendant  allow  judgment  to  pass  against  him  by  defiuilty 
shall  be  entitled  to  his  fall  costs  of  suit,  to  be  taxed  as  between 
attorney  and  client ;  and  in  every  action  against  a  justice  of  the 
peace  for  anything  done  by  him  in  the  execution  of  his  office,  the 
defendant^  i£  he  obtain  judgment  upon  verdict  or  otherwise, 
shall  in  all  cases  be  entitled  to  his  full  costs  in  that  behalf  to  be 
taxed  as  between  attorney  and  client 

Explanation  ofalatfe  sections.']  The  1st  section  of  the  above 
statute,  which  applies  to  the  case  of  a  magistrate  acting  toitkin 
his  jurisdiction^  does  not  make  it  necessary  that  the  conviction 
should  be  set  aside  before  the  action  can  be  brought  But  by 
the  2nd  section,  in  which  the  case  is  contemplated  of  a  person 
acting  without  jurisdiction^  the  conviction  must  be  first  set  aside. 

K  the  action  is  brought  under  the  1st  section,  for  an  act  done 
by  the  J.  P.  within  his  jurisdiction,  the  action  rests  upon  the 
corruptness  of  the  motive,  and  to  establish  this  the  act  must  be 
shewn  to  be  malicious ;  and  in  the  plaint  it  must  be  alleged  that 
he  acted  maliciously.  If  it  is  brought  under  the  2nd  section  of 
the  statute,  for  an  act  done  without  jurisdiction,  the  complaint 
is  for  a  trespass  (^,  and  the  action  must  be  brought  for  the  very 
act  wherein  jurisdiction  was  exceeded  (m). 

A  serious  question  has  been  recently  raised  upon  the  constnc- 
tion  of  the  1st  section,  whether  an  action  lies  against  a  J.  P.  for 
an  act  done  by  him  in  his  judicial  capacity,  and  within  his 
jurisdiction,  though  done  maliciously,  and  without  reasonable 
and  probable  caiise  (n),  but  thb  point  was  not  decided  (o).    In 

(/)  By  5  &  6  Vio.  o.  97,  double         (fi)  See  G«len  v.  Hall,  2  HuL  fc5. 

were  in  all  cases  reduced  to  full  costs.  879. 

(Ic)  See  Somerville  v.  Mirehouse,  9         (o)  See  authorities  in  support  of 

Weekly  R.  53.  the  proposition  that  the  actun  dod 

(0  Taylor  v.  Kesfidd*  8  EL  &  BL  not  lie.  Bum's  J.  1027,  29th  ed.; 

724.  Hawkins'  P.  C,  b.  2,  a  8.  s.  74; 

(m)  Barton  v.  Bricknell,  18  Q.  B.  Mills  v.  Collett,  6Biiig.85;Holn7d 

893.  V.  BresM,  2  B.  A;  Aid.  478;  Dksiff. 
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Jiinford  v.  Eitzroy,  Lord  Denmaii  says,  "  Tlie  broad  line  of  dis- 
'tiinction  is  this,  that  unless  the  duty  of  the  magistrate  is  simply 
«uid  purely  ministerial,  he  cannot  be  made  liable  to  an  action  for 
d  mistake  in  doing  or  omitting  to  do  anything  in  execution  of 
'Chat  duty,  unless  he  can  be  fixed  with  malice"  (p).     Under  this 
«tatate  a  jiistice  may  be  acting  maliciously,  and  without  leason- 
«ble  and  probable  cause,  and  yet  be  acting  in  the  execution  of 
Us  duty  as  such  justice ;  for  instance,  when,  maliciously  and 
^Brithout  reasonable  or  probable  cause,  he  excites  a  person  to 
"bring  a  complaint  before  him,  and  convicts  upon  such  com- 
plaint ($).    In  pleading  on  an  action  under  this  section,  it  will 
not  be  sufficient  for  a  defendant  to  plead  '*  that  he  did  not  do 
or  commit  all  or  any  of  the  said  acts  maliciously,  and  without 
reasonable  or  probable  cause,  as  alleged ;"  such  a  defence  being 
embarrassing,  as  putting  in  issue  both  the  committing  of  the 
acts  and  also  the  want  of  reasonable  and  probable  cause  (r)* 
Where,  after  a  conviction  quashed,  an  action  on  the  case  was 
brought  against  the  justice  for  convicting  the  party  fedsely  and 
maliciously,  and  without  reasonable  or  probable  cause  ;  and  at 
the  trial  the  plaintiff,  after  the  proof  of  the  notice  and  the  con- 
viction, proved  that  he  was  innocent  of  the  offence  imputed  to 
him,  and  there  rested  his  case ;  the  court  held  it  not  to  be  suffi- 
cient, but  that  the  plaintiff  should  have  given  evidence  of  what 
passed  before  the  justice  at  the  time  of  the  conviction,  to  shew 
whether  there  was  want  of  probable  cause  for  conviction  or  not  (»). 

Ld.  Brougham*  1  Moo.  &  Rob.  307;  warrant  of  commitment^  leaving  a 

see  authorities  cited  in  Grelen  v.  Hall,  blank  for  costs,  which  was  afterwaj^s 

■up.  filled  up  by  the  derk ;  the  conviction 

(p)  13  Q.  B.  247;  see  Butt  v.  Co-  was  quashed  on  appeal,  and  held  no 

nant,  4  B.  Moore,  195.     In  Somer-  action  lay,  because  it  was  a  mere  ir- 

ville  9.  Mirehouse,  9  Weekly  R  53,  regularity,  and  not  an  eoocest  9fjwn9- 

the  court  said,   "  It  is  not  alleged  dictiouy — is  reported  to  have  said,  "  I 

that  the  justices,  though  they  were  apprehend  that  the  conviction  waH 

wronff  in  making  the  order,  were  ac-  not  malicious,  unless  it  was  proved 

tuated  by  any  nuilice  ;  they  made  a  that  the  magistrates  believed  that  the 

bond  fidi  mistake  upon  a  matter  with-  party  was  innocent." 

ia  their  jurisdiction,  and  for  so  doing  (r)  See  Smith  v.  Whelan,  10  Ir.  C. 


they  are  not  liable:  the  act  was  ju-     L.  R.  xviL  App.;  Brennan  v,  Wil- 
dicud."  liams,  9  Ir.  C.  L.  R.  xzxr.  App. 

Borby  v.  Simpson,  10  Ex.  858. 

Jur.  K.  a  1053.     This  was 

of  signing  a  conviction  and 


(jq)  Kirby  v.  Simpson,  10  Ex.  858.         (a)  Buriey  v.  Bethune,  5  Taunt 
6  1^.  Jur.  K.  a  1053.     This  was     580. 
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When  the  inagistrate  has  jurisdiction.]     It  is  a  matter  of  mu<:l^*- 
difficulty  to  ascertain  when  a  justice  has  jurisdiction,  and  when  h^^ 
acts  within  his  jurisdiction.     The  following  authorities  beanr- 
closely  upon  this  suhjex^t.    K  a  summons  has  been  issued  to  hear— 
a  matter  before  justices,  appearance  by  the  defendant  is  not=^ 
necessary  to  give  jurisdiction,  nor  can  it  be  said  that  the  magifl— 
trates  have  no  jurisdiction  if  they  proceeded  without  hearing* 
any  evidence,  and  convicted  the  party  (t).    In  Cave  v.  Moun- 
tain (u)  it  has  been  decided  that  an  information  brought  before 
a  magistrate,  which  charges  an  offence  within  his  cognizance,  is 
sufficient  to  give  the  magistrate  jurisdiction,  and  to  protect  him 
in  an  action  of  false  imprisonment,  although  the  information 
discloses  no  legal  evidence  against  the  alleged  offender,  and  even 
although  it  purports  to  be  founded  upon  inadmissable  hearsay 
evidence.     In  that  case,  Tindal,  C.  J.,  said,  '*  That  there  can  be 
no  doubt  but  that  if  a  magistrate  commit  a  party  charged  before 
him,  in  a  case  where  he  had  no  jurisdiction,  he  is  liable  to  an 
action  of  trespass ;  but  if  the  charge  be  of  an  offence  over  which, 
if  the  offence  charged  be  true  in  fact,  the  magistrate  has  juris- 
diction, his  jurisdiction  cannot  be  made  to  depend  upon  the 
truth  or  falsehood  of  the  facts,  or  of  the  evidence  being  sufficient 
or  insufficient  to  establish  the  corpus  delidi  brought  under  inves- 
tigation" (v). 

When  the  J.  P.  acts  without  jurisdiction^]  The  manifest  object 
of  the  2nd  section  is  that  the  want  or  excess  of  jurisdiction  shall 
not  be  made  the  ground  of  an  action  against  a  magistrate  for  an 
act  done  under  a  conviction,  so  long  as  the  conviction  remains 
unreversed  by  the  tribunals  having  authority  to  quash  it,  namely, 
the  appellate  court  if  an  appeal  be  given,  or  the  Court  of  Q.  B. 
acting  within  its  controlling  authority  over  inferior  courts  (w). 

(t)  Ex  parte  Hopwood,  15  Q.  B.  which  are  necessaiy  to  give  it  juriB- 

121.  diction,  is  sufficient.    In  re  Clarke,  2 

(tt)  1  M.  &  G.  257.  Q.  B.  683  ;  Lalor  r.  Bland,  S  Ir.  J. 

(v)  For  leading  cases  on  this  sub-  N.  8.  251 ;  Sheriff  of  MiddloBex,  11 

. ject  see  Wedge  v.  Berkely,  6  A.  &  A.  &  E.  273 ;  Brittain  v.  Kixmaird, 

E.  667;  Caudle  v.  Seymour,  1  Q.  B.  1  B.  &  B.  432. 

892  ;  Haylock  v.  Sparke,  1  El.  &  Bl.  (u?)  Lalor  r.  Bland,  8  Ir.  C.  L.  R 

471.     The  adjudication  of  any  com-  115. 
{wtent  authority,  deciding  un  facts 
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The  proviso  is  that  section  applies  to  the  action  mentioned  in 
"tliat  section  only,  viz.,  where  the  justice  has  no  jurisdiction  or 
l^jbs  exceeded  his  jurisdiction,  and  does  not  refer  to  the  1st  sec- 
ion  (x).    Where  a  justice  has  no  jurisdiction  to  do  an  act  may 
I  illustrated  hy  this  :  the  existence  of  a  legal  obligation  to  pay 
is  a  necessary  preliminary  condition  to  the  magistrate 
^=iaving  any  authority  to  enforce  payment ;  and  if  no  such  obliga- 
■fcdon  exists,  he  acts  without  jurisdiction  (y).     Where  a  justice 
^^liall  have  exceeded  his  jurisdiction  means  such  a  case  as  in 
^KLeary  v.  Patrick  («),  where  a  distress  warrant  recited  an  adjudi- 
^:^ation  to  pay  costs,  which  was  contrary  to  the  fact.     Lord 
^Uampbell,  C.  J.,  in  giving  judgment,  says,  "  The  imprisonment 
^^^nd  the  warrant  and  the  seizure  are  all  defended  on  the  ground 
^^:-hat  there  was  an  adjudication  to  pay  costs ;  and,  as  there  was 
^^10  such  adjudication,  I  think  it  is  an  illegal  warrant,  and  that 
'%;he  imprisonment  was  wrongful,  and  the  seizure  of  the  goods  an 
^axcesa  of  jurisdiction"  (a).     It  sometimes  becomes  necessary  to 
^3b6erve  the  distinction  which  prevails  between  those  cases  in 
^which  a  magistrate  has  a  general  jurisdiction  to  inquire  into  the 
subject  matter,  but  is  without  jurisdiction  over  the  particular 
matter  or  the  particular  individual  before  him.  With  reference  to 
this  question,  it  has  been  said  that  the  protection  of  a  magistrate 
depends  not  on  general  jurisdiction  over  the  subject  matter, 
but  over  the  particular  matter  or  individual  (b). 

Trespass  is  maintainable  under  the  2nd  section  if,  in  the  par- 
ticular act  of  issuing  the  warrant,  the  magistrate  acted  without 
or  in  excess  of  jurisdiction  ;  the  matter  in  which  the  magistrate 
acts  is  not  to  be  considered  as  consisting  of  the  whole  trans- 
action of  the  inquiry  before  him  in  which  he  has  a  general 
jurisdiction  to  commit,  but  as  consisting  in  the  act  of  issuing  the 
warrant  for  the  plaintiff's  arrest  (c).     A  warrant  issued  by  a  jus- 


(ar)  LiJor  v.  Bland,  8  Ir.  C.  L. 
R.  116  ;  R.  V,  Wood,  5  EU.  k  BL 
49 ;  Barton  v,  Bricknell,  13  Q.  B. 
3»3  ;  Lcary  v.  Patrick,  16  Q.  B.  266  ; 
KendaUv.  Wilkinson,  4  El.  &  BI.  680. 

(y)  See  Newbould  v.  Coltman,  6 
Ezch.  189,  and  the  numerous  cases 
cited  on  acts  done  by  justices  with- 
out jurisdiction. 


(z)  15  Q.  B.  266. 

(a)  See  also  Barton  v.  Bricknell, 
18  Q.  B.  393;  Newbold  v,  Coltman, 
6  Exch  20  ;  Pratt  v.  Parkinson,  20 
L.  J.  M.  C.  208,  17  L.  T.  94,  and 
the  cases  cited  therein. 

(6)  Caudle  r.  Seymour.  IQ.  B.  889. 

(c)  Lawrenoeson  v.  Hill,  10  L  C. 
L.  K.  186. 
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tiee,  founded  upon  an  infonnation  which  disdoees  no  criminal 
offence,  cannot  be  sustained  by  proof  that  there  was  in  huct  parol 
evidence  on  oath  given,  which  conveyed  a  criminal  chaige  (d). 
A  J.  P.  has  jurisdiction  to  require  sureties  for  good  behaviour 
of  a  person  charged  before  him  upon  information  with  having 
published  a  libel  calculated  to  produce  a  breach  of  the  peace,  and, 
in  default  of  such  sureties,  to  commit  the  party  so  charged  to 
prison;  therefore  trespass  vi  et  armis  will  not  lie  for  such 
imprisonment  (e). 

If  action  lorongly  brought,  Judge  may  stay  proceedwgsJ]  UntQ 
the  recent  case  of  Lalor  v.  Bland  (/),  there  was  no  reported  case 
to  be  found  of  any  decision  under  the  seventh  section  on  an 
application  to  set  aside  proceedings  under  its  provisions,  or 
under  the  corresponding  section  of  the  English  statute.  Figot, 
C.  B.,  in  giving  judgment,  says  :  "  In  my  opinion,  the  jurisdic- 
tion conferred  on  us  by  the  7th  section  is  one  which,  where  the 
case  is  plain  and  clear,  we  ought  to  exercise  in  furtherance  of 
the  protection  which  it  was  the  declared  purpose  of  the  legis- 
lature to  aiford  to  magistrates,  and,  indeed,  in  mercy  to  both 
parties ;  for  it  will  be  stopping  in  the  commencement  an  action 
which,  if  it  proceeds,  must  ultimately  faiL  But  I  am  also  of 
opinion  that  we  ought  not  to  exercise  this  jurisdiction  on  con- 
flicting afHdavlts,  and  in  a  case  in  which  we  are  not  clearly 
satisfied  we  shall  bo  right  in  our  decision ;  recollecting  that 
from  our  order,  setting  aside  the  proceedings,  there  is  no  appeal; 
that  in  many  cases  it  will  be  final,  because  (as  in  the  case  now 
before  us)  it  will  bo  too  late  to  bring  an  action  in  another  court; 
while  our  refusal  to  interfere  will  not  preclude  the  defendant^ 
who  may  rely,  in  defence  to  the  action,  on  the  same  grounds  on 
which  he  seeks  to  set  aside  the  proceedings.*' 

The  legislature  has  provided  another  security  for  magistrates 
in  the  execution  of  their  duty,  by  fixing  a  limit  of  time  within 
which  actions  can  be  brought  against  them. 

Limitation  of  time.]  By  section  8,  it  is  provided  no  action 
shall  be  brought  against  any  justice  for  anything  done  by  him 

id)  Lawrenceson  v.  Hill,  10  I.  C.  (e)Haylockv.Sparke,lELlfcBL471. 

L.  R.  186.  (/)  8  Ip.  a  L.  R.  115. 
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ui  the  execution  of  liis  oilicc,  unless  .^ucli  action  shall  he   com- 
menced within  six  calendar  months  next  after  the  act  complained 
of  shall  have  heen  committed  (g).    In  computing  the  six  months, 
in  an  action  against  a  justice  for  false  imprisonment,  where  the 
imprisonment  expired  on  the  14th  day  of  December,  and  the 
ivrlt  was  sued  out  on  the  14th  of  June  following,  it  was  held, 
-tliat  the  former  day  was  to  be  excluded,  and  that  the  action  was 
therefore  brought  in  time  (h).     The  Court  of  Q.  B.  refused  to 
liasten  the  argument  of  a  case  which  was  in  the  Crown  paper, 
sklthough  it  was  urged  that,  if  this  were  not  done,  the  six  months' 
limitation  would  expire  before  the  case  could  be  heard,  and  so 
t.he  party  would  be  deprived  of  his  remedy  (i).    But  the  court 
bounded  their  refusal  chiefly  upon  the  fact  that  there  had  been 
iielay  in  setting  it  down,  and  it  is  probable  that  they  would  not 
adopt  this  as  an  invariable  rule,  especially  if  the  facts  really 
ehewed  that  the  injury  was  one  for  which  the  magistrate  ought 
properly  to  compensate  in  damages.     In  Lalor  v.  Bland  (y),  the 
court  set  aside  the  plaint  only,  and  allowed  the  writ  to  stand  as 
a  summons,  more  than  six  months  having  elapsed  since  the  con- 
idction,  in  order  to  save  the  statute.    Upon  a  similar  section  to 
the  one  now  under  consideration  it  has  been  held,  that  the 
justice  was  answerable  for  such  part  of  an  imprisonment  under 
his  warrant  as  was  within  six  calendar  months  of  the  commence- 
ment of  the  action,  though  the  first  commitment  was  beyond 
that  time  (k). 

Time  of  action,  how  reckoned,]  In  the  computation  of  the 
month's  notice  of  action  to  a  justice,  required  by  the  ninth 
section,  the  day  of  giving  the  notice  and  the  day  of  suing  out 
the  writ  are  both  excluded  (/).  The  notice  may  be  given  before 
the  quashing  of  the  order,  the  act  done  being  the  cause  of  action ; 

{g)  See  ai  to  meaning  of  words,  B.  diBsenting. 
**  act  complained  of/*  Haylock  v,         {k)  Massey  v.  Johnson,  12  East, 

Spark,  1  £1  &  BL  471.  75,  76  ;  BuU,  N.  P.  24  ;  seeEgginff- 

<A)  Hardy  v,  Ryle,  9  B.  &  C.  608  ;  ton  v,  the  Mayor  of  Lichfield,  5  M. 

4  Man.  &  By.  295  ;  Collins  v.  Rose,  &  BL  100  ;   24  L.  J.  N.  S.  Q.  B. 

5  M.  6  W.  194  ;  Paley  on  Conv.  860,  S.  C,  and  cases  there  cited ;  see 
410.  Paley  Conv.  410. 

{%)  R.  V.  BartleU,  13  L.  T.  874.  (2)  Young  v.  Higgon,  8  Dowl.  212 ; 

0)  8  It.  C.  L.  R.  115  ;  Richards,      6  M.  &  W.  49,  S.  C. 
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although  the  action  itself  cannot  be  bronght  until  after  the  ord^ 
is  quashed  (m).    Lord  Campbell,  in  giving  judgment  in  Haylo^^-I 
V,  Sparke,  is  reported  to  have  said :  ''  If^  in  the  case  of  a  convitf? 
tion,  the  J.  P.  receives  such  a  notice  before  the  conviction  i^ 
quashed,  he  may  at  his  peril  rely  upon  the  validity  of  the  coEft- 
viction,  and  abstain  &om  tendering  amends ;  but  if  he  does  so, 
and  the  conviction  is  quashed,  the  action  may  be  commenced 
against  him  one  calendar  month  after  the  service  of  the  notice. 
Were  not  this  so,  the  party  might  be  barred  of  his  remedy  alto- 
gether ;  for  by  sec.  8  of  the  same  statute  the  action  must  be 
brought  within  six  calendar  months  next  after  the  act  com- 
plained of  shall  have  been  committed.     The  conviction  is  ike  act 
complained  ofy  not  the  quashing  of  the  conviction  on  the  applica- 
tion of  the  party  imprisoned.     The  quashing  of  the  conviction 
is  only  a  condition  to  the  prosecution  of  the  action,  like  the 
delivery  of  an  attorney's  bill,  or  the  giving  a  notice  of  action, 
and  there  is  nothing  to  determine  in  what  order  the  conditions 
shall  be  complied  with.'' 

What  the  notice  should  contain.']     In  the  notice  the  cause  o 
action  should  bo  "  clearly  and  explicitly  stated,"  shewing  unde 
which  section  the  complaint  is  founded  (n),  so  that  the  defendai 
may  have  the  opportunity  of  tending  amends  (o).     It  is  n 
sufficient  for  a  party  to  state  in  his  notice  that  the  defends 
has  offended  against  the  statute ;  it  ought  to  shew  on  the  face 
the  notice  that  an  offence  has  been  committed  (p).     If  the  ca 
of  action  be  imder  the  1st  section  of  the  12th  Vic.  c.  16, 
notice  should  state  that  the  act  was  committed  maliciously, 
without  reasonable  aud  probable  cause,  and  that  the  act « 
was  one  within  the  defendant's  jurisdiction  (q).     It  si 
specify  the  place  where  the  act  complained  of  was  committc 
It  has  been  held  sufficient  to  state  the  imprisonment  tc 
been  in  "a  certain  common  gaol  or  prison  in  the  boro' 

(m)  Haylockv.  Sparke,  1  El.  &  Bl.  {q)  Taylor  v.  Nesfield,  3  I 

471.  724 ;  Tarrant  r.  Baker,  14  C 

(fi)  Taylor  v.  Nesfield,  8  EL  &  B.  (r)  Kane  v.  Lloyd,  1  Ir. 

724.  Martdns  v,  Upcher,  3  Q. 

(o)  Wood  V.  FoUiot,  8  Bos.  &  P.  Breeee  r.  Jordein,  4  id.  58 

662,  n.  lin  v,  Fytche,  14  M.  k  W. 

{p)  Towsey  t.  White,  6  B.  &C.  188. 
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JMoiiiiKnitir' (.s),  (»r,   '^it  the  p;iii.sk  of ,  in  the  horuugli  of 

"  (i).    It  need  not,  however,  describe  the  form  of  action  (u). 

If  the  plaintiff  is  described  of  a  wrong  place,  it  is  fatal  (v).  Where 
the  notice  was  given  on  behalf  of  two  persons,  one  of  whom  was 
dead  at  the  time,  it  was  held  to  be  bad  (w).  See  as  to  descrip- 
tion of  attorney's  residence  and  signature  {x).  It  was  held  in  a 
lecent  case  in  this  country,  that  the  name  and  place  of  abode  of 
the  plaintiflTs  attorney  should  appear  on  the  back  of  the  notice 
of  action  (when  the  notice  of  action  has  been  served  by  the 
attorney);  and  it  is  not  sufficient  that  they  should  appear  in  the 
body  or  at  the  foot  of  it  (y).  Tbe  notice  should  be  in  the  form 
of  a  notice,  and  not  like  a  mere  letter  (z).  The  omission  to  give 
a  notice  is  not  cured  by  the  magistrate  pleading  a  tender  of 
amends  (a). 

NoHce  of  action^  when  necessary!]    It  would  appear  from  the 
wording  of  the  8th  section  of  the  Justices*  Protection  Act  (6), 
that  if  the  defendant  filled  the  character  of  a  magistrate,  and 
intended  to  act  in  that  character,  he  is  entitled  to  notice  of 
action.     K  a  justice  acted  in  any  of  the  three  classes  of  cases 
contemplated  by  the  above  statute,  viz. :  "  within  his  jurisdic- 
tion," "without  jurisdiction,"  or,  "exceeded  his  jurisdiction,"  he 
Would  appear  to  be  entitled  to  one  month's  notice  of  action.     It 
will  be  perceived  from  the  wording  of  the  9th  section  of  the 
above  act,  that  "  no  such  action  shall  be  commenced  against  any 
justice  of  the  peace,  imtil  one  calendar  month  at  least  after 
Notice  in  writing,"  etc.;  the  action  here  mentioned  is  that  which 

(#)Prickettt».Greatrex,  8Q.B.1021.  (y)  Collins  v,  Hungerford,  7  Ir.  C. 

{t)  Leary  v.  Patrick,  15  Q.  B  266 ;  L.  B.  581. 

^«e  Paley  Conv.  418.  (z)  Noma  v.  Smith,  2  P.  &  D.  350  ; 

(tt)Sabinv.De Burgh, 2 Camp.  196;  10  Ad.  &E1L  180. 

Prickett  9.  Greatrex,  1  Car.  &  K.  651.  (a)  Martin  v.  Upcher.  3  Q.  B.  662  ; 

(v)  0*Reilly  v.  Lawton,  3  Ir.  L.  R.  in  the  recent  caae  of  Lawrenson  v. 

290.  Hill,  10  I.  C.  L.  R.  498,  it  ^as  held 

(w)  PiUdngton  v.  lUley,  8  Exch.  by  the  Comt  of  Exchequer,  that  th« 


739.  proof  of  a  notice  of  action  was   a 

(x)  Wood  V,  Folliott,  3  B.  &  P.  necessary  part  of  the  plaintiff's  case, 

65i2 ;  Roberts  v.  WilHams,  5  T^r.  and  must  be  given  by  him,  though 

683 ;  Taylor  v.  Fenwick,  cited  7  T.  the  want  of  it  be  not  rehed  upon  in 

R.  635  ;  James  v.  Swift,  4  B.  &  C.  pleading  by  the  defendant ;  but  this 

681 ;  HoUingworth  v.  Palmer,  4  Ex.  case  was  afterwards   over-ruled  on 

267;  Morgan  r.  Leach,  10  M.  &  W.  appeal  [not  reported]. 

558.  Kb)  12  Vic.  c.  16. 
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IS  spoken  of  in  section  8.  That  section  enacts  that  "  no  action 
shall  be  brought  against  any  justice  of  the  peace  for  anything 
done  by  him  in  the  execution  of  his  office;''  and  it  will  be  found, 
on  reading  the  statute,  that  the  words  of  this  section  do  not  refer 
to  any  pre\'ious  section  in  particular,  and  will  apply  to  the  pro- 
visions of  both  the  1st  &  2nd  sections,  that  is  to  say,  both  to 
cases  where  the  justice  does,  and  where  he  does  not^  act  within 
his  jurisdiction  (c). 

From  the  numerous  and  conflicting  authorities  on  this  snbject, 
and  the  ambiguity  of  many  of  the  reported  cases,  it  is  exceed- 
ingly unsafe  and  would  be  very  difficult  for  any  text-writer  to 
lay  down  a  positive  rule  as  to  when  it  is  necessary  to  give  a 
notice  of  action;  but  from  the  foregoing  construction  of  the 
statute,  and  after  a  close  analysis  of  the  cases,  the  best  opinion 
the  editor  can  form  is,  that  a  notice  should  be  given  in  every 
ecus  to  a  justice  before  he  is  assailed  with  an  action,  unless  the 
plaintiff  can  establish  by  evidence  the  fact,  that  the  magistrate 
did  not  do  the  act  complained  of  in  the  execution  of  his  qfice 
[not  duty]. 

Baron  Parke,  in  giving  judgment  in  Kirby  v,  Simpson  (rf), 
says,  "The  1st  section  of  the  11  &  12  Vic.  c.  44,  (e)  assumes 
that  a  person  may  act  malici(/usly,  and  without  reasonable  and 
probable  cause,  and  nevertheless  be  acting  in  the  execution  of 
his  duty  as  a  justice  ^f  the  peace.  The  9th  section  says  that 
*  no  such  action  shall  be  commenced  against  mch  justice  of  the 
peace  until  one  calendar  month  at  least  after  a  notice  in  writing 
of  such  intended  action,'  &c. ;  and  in  order  to  see  what  is  meant 
by  the  words  *  such  action,'  by  referring  to  the  previous  section 
(/),  we  find  thfit  *  no  action  shall  be  brought  against  any  justice 
of  the  peace  for  anything  done  by  him  in  the  execution  of  his 
office,  except  the  same  bo  commenced  within  six  calendar  months, 
&c. ;  so  that,  taking  those  sections  together,  it  is  clear  that  a 
person  may  act  maliciously,  and  yet  act  in  the  execution  of  his 
office  as  a  justice  of  the  peace,  and  that  in  such  case  notice  must 

(c)  See  Kirby  v.  Simpson,  10  Ex.  (e)  Indentical  with  12  Vic.  cap. 
358.  16,  IriBh. 

((i)  10  Exch.  35S.  (/)  Sec.  8. 


ACTIONS    AGAINST    JUSTICES.  oO.') 

be  given  to  him "  {g).  The  case  of  Booth  v,  Clive  (A)  decides 
that  a  party  is  entitled  to  notice  of  action,  provided  that  he  has 
acted  hondfde  in  the  belief  that  he  is  pursuing  the  statute,  even 
thoagh  there  may  be  no  reasonable  foundation  for  that  belief  (t). 
^There  a  party  believes  or  supposes  he  is  acting  in  pursuance  of 
an  act  of  parliament,  he  is  within  the  protection  of  it  (J). 

It  should  be  stated  that  the  provisions  of  statutes  conferring 
tlie  privilege  of  protection  should  receive  a  liberal  construction 
in  conformity  with  their  object,  and  there  is  no  substantial 
ixiconvenience  in  requiring  the  party  aggrieved  to  give  the  no- 
tice (it).  Whether  a  notice  of  action  is  necessary  or  not  is 
entirely  for  the  judge,  and  not  for  the  jury  (Z). 

BcnafideBy  a  quutionfor  the  jury, "l    The  question  whether  the 

iKnagistTate  entertained  a  honafde  belief  that  he  was  acting  in 

Uie  execution  of  his  office  under  a  peculiar  statute,  would  appear 

tio  be  a  question  for  the  jury,  though  even  on  this  subject  there 

X8  a  contrariety  of  opinion.     In  Little  v,  Clements  (m),  the  Court 

of  Q.  R  in  this  country  held  it  was  a  question  for  the  jury  whe- 

lilieT  the  defendant  was  acting  honafde^  and  whether  or  not  he 

Iselieved  he  was  acting  and  intended  to  act  in  a  matter  within 

Ills  jurisdiction  as  a  magistrate  (n).     On  the  other  hand,  in  the 

ig)  The  legal  practitioner  will  find  B.  635  ;  Morgan  v.  Leach,  12  L.  J. 

ibe  following  numerous  authorities  M.  C.  4. 

treat  of  the  subject  of  notice  of  action,  0)  Cook  v.  Clerk,  10  Bing.  19; 

Kirby  v.  *Simpeon,  10  Exch.  358  ;  Beechey  v.  Sides,  9  B.  &  C.  806  ; 

Little  r.  Clements,  llr.C.L.  B.  194;  Ballinger  v.  Ferris,  1   M.  &  W. ; 

Wedge  V,  Berkely,  1  Nev.  &  P.  665  ;  Hone  v,  Thomborough,  3   Ex.   B. 

James  v.  Saunders,  10  Bing.  429  ;  846 ;  Budd  v.  Scott,  2  Sc.  N.  B. 

4  Moob  &  S.  316  ;  Cox  v.  Beid,  13  631 ;  see  cases  collected  inn.  {g)  sup. 

Q.  B.  558  ;  Jones  v.  Williams,  3  B.  (Ic)  See  Smith  v.  Hopper,  9  Q.  B. 

h  C.  762 ;  Hughes  r.  Buckland,  15  1005  ;  Haseldine  v.  Grove,  3  Q.  B 

M.  h  W.  856;  Booth  v.  CKve,  10  C.  997  ;  Bamett  v.  Cox,  9  Q.  B.  617  ; 

B.  827 ;  Bead  v.  Coker,  13  C  B.  850.  Bead  v.  Coker,  13  C.  B.  850 ;  Jones 

In  these  cases  will  be  found  a  vast  v,  Gooday,  9  M.  &  W.  743  ;  Horn  v. 

number  of  authorities  reviewed  on  Thomborough,  3  Exch.  846. 

this  subject.    As  to  naming  parties  (2)  Eirby  v.  Simpson,  23  L.  J.  165, 

to  actions  see  8  Burn,  1035.  M.  C. 

(*)  10  C.  B.  827.  (m)  1  I.  C.  L.  B.  194 ;   see  nume- 

(i)  See  also  Bead  v.  Coker,  13  C.  rous  cases  cited  therein. 

B.  850.    Notice  of  action  was  intro-  (n)  See  also  Wedge  v.  Berkeley, 

duoed  in  order  to  establish  a  strictness  6  A.  &  E.  669 ;  Cox  v.  Beid,  18  Q. 

of  prooeedinffs  in.  favour  of  magis-  B.  558. 

trates ;  see  Taylor  v.  Fenwick,  7  T. 
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more  recent  case  in  England  of  Kjihj  v.  Simpson  (o)^  Buke,  E 
says,  ''  Now^  whether  the  question  of  banajMm^  in  a  case  where 
it  arises,  is  one  for  the  judge  or  for  the  jury,  I  think  i^iuuieoe&- 
sary  to  give  any  opinion.  In  ELazeldine  v.  Grove  (p),  the  Conit 
of  Q.  B.  refused  to  grant  a  new  trial,  on  the  objection  that  the 
question  of  banajldes  was  for  the  jury,  on  the  ground  that  the 
plaintiff  had  not  demanded  that  that  question  should  be  pot  to 
the  jury.  The  court  there  said  that  such  questions  were  for  the 
jury,  although  it  was  the  common  practice  to  submit  them  fint 
to  the  judge.  But  I  entertain  some  doubts  whether  that  law 
now  holds  good  in  actions  against  magistrates,  as  such."  Wheie 
the  defendant  has  no  legal  authority  to  act  as  justice  of  the 
peace,  he  is,  of  course,  not  entitled  to  notice  of  action ;  he  must 
be  actually  a  J.  P.  {q).  The  reason  of  requiring  notice  of  action 
is  to  give  the  defendant  an  opportunity  of  tendering  amends, 
which  he  is  enabled  to  do  by  the  11th  section  of  the  Justices' 
Protection  Act 
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The  statutes  regulating  the  appointment  and  duties  of  the  clerks 
of  petty  sessions  are  the  14  &  15  Vic.  c.  93 ;  the  21  &  22  Vic 
c.  100  ;  and  22  Vic.  c.  U. 

The  5th  and  6th  sections  of  the  Petty  Sessions  Act,  14  &  15 
Vic.  c.  93,  prescribes  some  of  the  duties  to  be  performed  by  the 
clerks  of  petty  sessions  (a),  and  the  provisions  of  that  statute  an 
incorporated  with  21  &  22  Via  c.  100,  which  regulates  the  office 
of  petty  sessions  clerk,  the  material  enactments  of  which  are 
here  set  forth. 

(o)  10  Exch,  858.    See  the  nume-  W.  S56  ;  Bush  v.  Green,  4  Bing.  N. 

rous  cases  there  reviewed.  C.  41  ;  ladster  v.  Bonow,  9  A.  ft  E. 

{p)  3  Q.  B.  997.  654. 

(q)  Jones  v.  WiUuuns,  3  B.  &  C  (a)  See  Appendix. 
762  ;  Hughes  v.  BuckJand,  15  M.  & 
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l>y  section  V.  [rtn^ons  In  office  .shall  coutiyu/c]  It  is  enacted 
tliat  every  person  wlio  on  the  passing  of  this  act  shall  hold  the 
office  of  petty  sessions  clerk  in  Ireland  shall  continue  to  hold 
auch  of&ce,  subject  to  the  provisions  of  this  act,  until  he  shall 
^e,  resign,  or  be  removed. 

Section  VI.  It  shall  be  lawful  for  the  Lord  Lieutenant  at  any 
iame  hereafter  to  order  that  from  a  certain  time  to  be  named  two 
or  more  districts  shall  be  served  by  the  same  person  as  clerk,  and 
euch  order  shall  be  published  in  the  Dublin  Gazette,  and  shall  be 
notified  by  the  chief  or  under  secretary  to  the  clerk  of  the  peace 
of  the  coimty  in  which  the  said  districts  are  situate ;  and  the  jus- 
tices assembled  at  the  then  next  quarter  sessions  for  the  division 
of  the  county  in  which  such  districts  shall  be  situate,  or  if  the 
said  districts  shall  be  in  more  than  one  division,  then  at  the 
quarter  sessions  for  such  division  as  the  Lord  Lieutenant  shall 
appoint^  shall  proceed  to  appoint  some  one  of  the  persons  who 
have  filled  the  office  of  petty  sessions  clerk  in  one  of  the  said 
districts  immediately  before  the  pronouncing  of  the  said  order,  or 
in  case  of  the  unfitness  of  all  such  persons,  then  some  other  fit 
person,  to  be  the  clerk  of  such  districts,  and  such  appointment 
shall  forthwith  be  notified  by  the  clerk  of  the  peace  to  the  regis- 
trar; and  it  shall  be  lawful  for  such  justices  to  recommend  to  the 
Lord  Lieutenant  the  amount  of  annual  salary  which  should  be 
paid  to  the  clerk  so  appointed,  regard  being  had  to  the  extent 
of  the  duties  he  will  be  called  upon  to  perform ;  and  every  such 
recommendation  shall  be  transmitted  to  the  Lord  Lieutenant  by 
such  clerk  of  the  peace,  and  the  Lord  Lieutenant  shall  determine 
the  class  in  which  such  clerk  shall  be  included,  and  shall  fix  the 
salary  to  be  paid,  not  exceeding  the  amount  specified  in  respect 
of  such  class  in  schedule  (A.)  to  this  act  annexed. 

Section  VIL  [Appointment  of  clerks.]  As  often  as  any  vacancy 
shall  arise  in  the  office  of  petty  sessions  clerk  serving  one  district 
Only,  the  justices  of  such  petty  sessions  shall  nominate  and  ap- 
point some  proper  person  to  fill  the  said  office  (6) ;  and  in  any 
borough  in  which,  within  the  meaning  of  the  act  of  the  3  &  4 
Vic.  c.  108,  a  commission  of  the  peace  has  been  granted,  and  for 
Xvhich  borough  petty  sessions  are  holden,  the  clerk  shall,  when  a 
Vacancy  shall  arise,  be  nominated  and  appointed  by  the  justices 
of  such  borough ;   and  as  often  as  a  vacancy  shall  arise  in  the 

(b)  14  &  15  Vic.  c.  93,  a.  6,  enacts  belong^g  to  said  petty  Bessions,  and 

t^tkMt  when  a  vacancy  occun  by  rea-  shall  retain  them  in  his  care  and  cub- 

«on  of  the  death,  &c.  of  any  clerk  of  tody  until  a  successor  be  appointed, 

petty  sessions,  the  sub-inspector  of  Section  85  inflicts  a  penalty  on  any 

cofostabulary,  &c.  or  such  other  per-  person  retaining  the  petty  sessions 

son  as  the  justices  shall  authorize,  books  or  hindenng  a  search  for  them, 
■hall  take  charge  of  ail  books,  &c. 
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office  of  petty  sessions  clerk  serving  two  or  more  districts,  t3^® 
justices  of  such  districts  shall  appoint  some  proper  person  to  fi^ 
such  office  :  provided  always,  that  notice  shall  be  given  by  t>li^ 
clerk  of  the  peace  for  the  county  or  division  in  which  such  d.i^' 
tricts,  or  the  greater  part  thereoi^  are  situate,  of  the  time  &tx<^ 
place  at  which  the  justices  of  such  districts  are  to  meet  to  consid^^ 
such  matter  (c);  and  such  notice  shall  be  published  in  soixi^ 
newspaper  circulated  in  such  county  or  division,  and  shall  1>^^ 
served  upon  each  such  justice  seven  days  at  the  least  previous  U^^ 
such  meeting,  either  by  delivering  the  same  personsJly  to  Buci^^ 
justice,  or  by  leaving  the  same  at  or  transmitting  it  by  post  to 
his  usual  place  of  abode;  and  every  such  appointment^  when 
made,  shall  be  forthwith  notified  by  the  clerk  to  the  registrar. 

Section  VIII.  Every  petty  sessions  clerk  shall  hold  his  office 
subject  to  the  following  provisions  : 

1.  He  shall  hold  such  office  during  the  pleasure  of  the  justices 
of  the  district  or  districts  of  which  he  shall  be  clerk,  and  of  the 
Lord  Lieutenant  (d) : 

2.  He  shall  not  practise  as  a  barrister,  or  attorney,  or  solicitor, 
in  any  case,  nor  shall  he  act  as  the  clerk  of  an  attorney  or  solici- 
tor, or  as  the  clerk  of  a  poor-law  union,  or  as  a  collector  of  any 
public  tax,  or  be  concerned  in  the  keeping  of  any  hotel,  tavern, 
eating-house,  or  house  licensed  for  the  sale  of  liquor  to  be  con- 
sumed on  the  preDiises,  nor  shall  he  engage  in  any  business  which 
the  Lord  Lieutenant  shall  have  prohibited :  but  this  enactment 
shall  not  apply  to  clerks  who  may  be  engaged  in  any  business, 
profession,  or  occupation,  or  who  shall  hold  any  appointment 
other  than  that  of  petty  sessions  clerk  at  the  time  of  the  passing 
of  this  act  (e). 

3.  In  addition  to  the  duties  which  he  shall  be  bound  to  dis- 
charge under  the  provisions  of  the  5th  section  (ee)  of  "  The  Petty 


(c)  The  better  opinion  aeems  to  be, 
that  when  a  vacancy  occurs  in  the 
office  of  petty  sesaionB  clerk  serving 
only  one  district,  the  clerk  of  the 
peace  must  give  the  notice  required 
by  this  section,  and  that  such  notice 
is  a  condition  precedent  to  the  right 
of  the  justices  to  meet  and  fill  the 
vacancy.  The  construction  that  this 
condition  overrides  the  whole  section 
seems  to  be  reasonable,  as  it  prevents 
the  appointment  of  a  derk  without 
proper  notice  having  been  previously 
given  to  all  the  justices  of  the  district. 

(d)  Under  the  14  &  16  Vic.  c. 
93,  s.  4,  it  was  declared  that  the 


derk  held  his  office  only  during  the 
pleasure  of  the  justices  ;  and  it  was 
dedded  in  ex  parte  Sandys,  4  B.  & 
Ad.  868,  that  he  bad  no  legal  hold 
of  his  office. 

(e)  The  meaning  of  this  aectiaa 
appears  to  be,  that  a  petty  seasioiiB 
derk,  who  was  such  at  the  date  of 
the  passing  of  this  act,  and  was  abo 
at  the  same  time  an  attorney,  may 
practice  as  an  attorney. 

{ee)  In  addition  to  the  duties  im- 
posed by  the  5th  sec.  of  14  &  15  Vic. 
o.  93,  see  sec  10,  which  requiree  the 
petty  sessions  derk  to  give  a  oojpiy  of 
the  information  or  complaint  in  smn* 
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'^«-ss;ioiis  (Irc'Umd)  Act,  lc^51,"'  Ik;  shall  ])«'i'foriD  tin.'  sevt^ral  dutii'S 
^^posed  on  him  by  this  act  in  referen(;e  to  his  office  ;  and  every 
justice  who  shall  take  any  information  out  of  petty  sessions  is 
hereby  required  forthwith  to  transmit  the  same  to  the  clerk  of 
^te  district  to  which  the  same  shall  properly  belong : 

4.  [To  perform  duties  in  person.]  He  shall  perform  the  duties 
^^  his  office  in  person,  except  in  cases  of  sickness,  unavoidable 
absence,  or  other  emergency,  when  the  justices  at  petty  sessions 
"^^y  appoint  some  other  person  to  act  as  clerk  at  such  petty  ses- 
^^ons  for  the  time  being :  and  such  substitute  shall,  if  required 
^y  the  justices,  enter  into  surety  for  the  due  discharge  of  hia 
duties  in  such  manner  as  the  justices  shall  think  fit : 

C  [Duty  as  to  adjournment  of  court.]  In  case  no  justice  shall 
^^  in  attendance  for  one  hour  after  the  time  appointed  for  the 
^ aiding  of  any  petty  sessions,  the  clerk  may  adjourn  the  sessions, 
^^cl  the  hearing  of  all  proceedings,  to  the  next  petty  sessions 
^^^Jr ;  and  upon  such  adjournment  being  made,  he  shall  make  an 
^^try  thereof  in  the  minute-book,  and  post  a  notice  thereof  on 
Ix^  door  of  the  petty  sessions  court-house.  All  persons  summoned 
^^  under  recognizance  to  attend  at  such  adjourned  sessions  shall, 
^^thout  fresh  summons  or  recognizance,  be  bound  to  attend  on 
^He  day  to  which  such  adjournment  shall  have  been  made. 

6.  [Duty  as  to  appeals.]  In  every  case  of  an  appeal  from  a 
^mmary  conviction  for  any  offence,  and  when  the  appellant 
^Ixall  have  entered  into  a  recognizance  to  prosecute  such  appeal, 
the  clerk  shaU  forthwith  cause  a  notice  of  such  appeal  having 
teen  entered  into  to  be  served  upon  the  complainant,  who  shall 
be  the  respondent,  and  the  service  shall  be  effected  in  like  man- 
lier as  summonses  are  required  to  be  served ;  and  by  the  notice 
the  respondent  shall  be  required  to  attend  with  the  necessary 
^tnesses  on  the  hearing  of  such  appeal  The  stamp  duty  on 
Such  notice  and  the  expenses  of  service  shall  be  paid  by  the 
appellant  as  part  of  the  costs  of  the  appeal  In  case  any  respon- 
dent shall  upon  being  served  with  such  notice  fail  to  comply 
Vrith  the  exigency  thereof^  he  shall  be  Uable  to  a  fine  not  exceed- 
ing five  pounds,  or  such  greater  sum  as  the  appellant  may  have 
l>een  adjudged  to  pay  upon  such  conviction,  to  be  recovered  and 
levied  upon  a  prosecution  by  the  constabulary,  as  in  other  cases 
mentioned  in  the  Petty  Sessions  (Ireland)  Act,  1851.  Provided 
always,  that  it  shall  be  lawful  for  the  justices  upon  the  hearing 

mazy    prooeediDss    to    any  person  petty  sessionB  clerk  in  relation  there- 

against  whom  we  same  has  been  to.     See  sec.  24  as  to  certifying  no- 

xnade.     See  see.  19,  which  regulates  tice  of  appeal  and  the  perfecting  of 

tbfi  tnuuanission  of  all  informations,  the    recognizance,    as    well  as    his 

depotttionB,  kc.,  to  the  clerks  of  the  duties  in  transmitting  the  recogni- 

crown  or  peace,  and  the  duties  of  the  zanoe  to  the  clerk  of  the  peace. 


310  CLERK   OF  PETTY  SESSIONS. 

of  such  matter  to  remit  the  whole  or  any  part  of  such  penalty,  i  ^•J 
they  shall  be  of  opinion  that  the  respondent  in  such  appeal  hac — ■•'^ 
any  sufficient  excuse  for  such  his  non-compliance. 

Section  IX.     [Lord  Lieutenant  to  foe  salary  upon  recommenda"   ^^" 
tion  of  justices.]     It  shall  be  lawful  for  the  justices  of  every  prttjr^^^ 
sessions,  to  recommend  to  the  Lord  Lieutenant  the  amount  oPci-  '^ 
annual  salary  which  should  be  paid  to  the  clerk  of  such  pettj''  *y 
sessions,  regard  being  had  to  the  extent  of  the  duties  of  hi^^^ 
office ;  and  every  such  recommendation  shall  be  transmitted  toi^c=> 
the  Lord  Lieutenant  by  such  clerk,  and  the  Lord  Lieutenants::^ 
shall  determine  the  class  in  which  such  petty  sessions  clerk  shall^^ 
be  included,  and  shall  fix  the  amount  of  salary  to  be  paid,  not^^^ 
exceeding  the  amount  specified  in  respect  of  such  class  in  sche- — 
dule  (A.)  to  this  act  annexed,  and  the  same  shall  be  paid  half — - 
yearly  in  the  manner  hereinafter  set  forth;  and  the  better  to^* 
enable  the  Lord  Lieutenant  to  fix,  or  to  alter  such  salary,  th^ 
justices  of  each  petty  sessions  district  shall,  when  required  so  U^ 
do  by  the  cliief  or  under  secretary,  cause  faithful  returns  to  bes- 
made  of  the  amount  of  business  done,  and  of  all  fees  and  finest 
received  in  such  petty  sessions  district,  for  the  period  required^ 
not  exceeding  seven  years  next  previous  to  such  requisition ;  ancL 
the  amount  of  salary  when  so  fixed  shall  be  duly  notified  to  th^ 
justices  of  the  petty  sessions  district^  and  such  salary  shall  b^ 
paid  in  the  maimer  hereinafter  mentioned. 

Section  X.  [AUoufafice  for  contingencies,]  It  shall  be  lawful. 
for  the  Lord  Lieutenant  to  direct  an  annual  allowance  to  b^ 
made  to  each  petty  si'ssions  district  for  the  payment  of  postage^ 
and  for  the  purchase  of  books,  stationary,  court  requisites,  ex- 
penses of  court-house,  and  other  matters ;  it  shall  also  be  law- 
ful for  him  to  make  such  allowance  as  he  shall  consider  reason- 
able to  the  clerks  of  the  justices  in  the  borough  of  Cork  and  the? 
town  of  Belfast,  to  enable  them  to  provide  such  assistants  as  the 
nature  and  extent  of  their  duties  may  require. 

Section  XL  [Petti/  sessions  clerk  shall  give  security,]  Every 
person  who  shall  act  as  clerk  of  petty  sessions,  before  entering 
on  his  oflice,  shall  give  security  for  the  due  discharge  of  his  duties; 
and  such  security  shall  be  given  by  a  recognizance  with  two 
sureties,  to  be  approved  of  by  any  two  of  the  justices  of  his  dis- 
trict or  districts,  in  double  the  amount  of  the  annual  salaiy  of 
such  petty  sessions  clerk  ;  and  every  such  recognizance  may  be 
in  the  form  of  (B.)  in  the  schedule  to  this  act,  or  to  the  like 
effect,  and  shall  be  deposited  by  the  justices  \vith  the  registrar  at 
his  office  in  Dublin  (/).     Provided  always,  that  it  shall  be  law- 

(/)  This   enactment   repeals  the     zance  was  to  be  forwarded  to  the 
proyipions  of  14  &  15  Vic.  c.  93,  s.      clerk  of  the  cruwn  or  peaoe. 
U4,  which  directed  that  the  recogni- 
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ul  for  the  Lord  Lieutenant  to  direct  that  the  security  of  any 
niarantee  society,  established  by  charter  or  act  of  parliament  in 
s-xeat  Britain  or  Ireland,  may  be  accepted  in  lieu  of  such  security 
•y  recognizance ;  provided  also,  that  it  shall  be  lawful  for  the 
-ord  Lieutenant^  when  he  shall  think  right  so  to  do,  to  direct 
ti.at  new  security  shall  be  entered  into  by  recognizance  or  other- 
'"ise. 

Section  Xll.  [Provision  may  be  given  to  retiring  clerks.] 
Whenever  any  person  shall  cease  to  hold  the  office  of  clerk  of 
^tty  sessions,  by  reason  of  inability  to  perform  its  duties,  or  by 
^4ison  of  the  consolidation  of  petty  sessions  districts,  or  the  con- 
solidation of  the  office  of  clerk,  it  shall  be  lawful  for  the  Lord 
«5eutenant,  upon  the  recommendation  of  the  justices  of  the  dis- 
trict of  which  such  person  had  been  the  petty  sessions  clerk,  to 
direct  that  out  of  the  fund  at  his  disposal  such  person  shall  be 
•  «d  such  gross  sum  by  way  of  gratuity,  or  such  annual  sum  by 
^ay  of  pension,  as  to  the  Lord  Lieutenant  shall  appear  just ; 
^ch  gratuity  not  in  any  case  to  exceed  the  amount  of  three 
^ars'  fees,  and  such  i)ension  not  in  any  case  to  exceed  two- 
feiirds  of  the  salary  which  such  person  had  received  as  clerk  of 
^etty  sessions  previous  to  his  vacating  office  ;  and  such  pension 
^Siall  in  every  case  cease  to  be  paid  when  such  person  shall  have 
^een  appointed  to  the  office  of  i>etty  sessions  clerk  of  any  districit 
fcr  districts,  or  to  any  other  public  office  or  situation  which  shall 
appear  to  be  of  equal  value  with  the  office  of  petty  sessions  clerk 
^hich  he  shall  have  ceased  to  hold. 

Section  XIIL  [All  salaries^  o&c.  to  be  paid  half-yearly,]  Every 
salary,  and  every  annual  sum  payable  by  way  of  compensation 
Dr  superannuation  allowance,  under  the  provisions  of  this  act, 
shall  be  made  ]  ayable  by  virtue  of  an  order  of  the  Lord  Lieu- 
tenant, and  it  shall  direct  the  salary  or  other  sums  mentioned 
therein  to  be  paid  to  the  person  mentioned  therein  by  two  half- 
yearly  payments  in  each  year,  that  is  to  say,  on  the  1st  day  of 
January  and  the  1st  day  of  July. 

Section  XIV.  [Stamps  in  lieu  of  fees,]  Every  document 
enumerated  in  the  schedule  (C.)  to  this  act  annexed  shall,  after 
the  Ist  day  of  January,  1859,  be  printed  or  written  upon  paper 
bearing  a  stamp  denoting  the  amount  or  value  set  opposite  to 
such  document  in  that  schedule  ;  and  where  any  such  document 
shall  consist  of  more  than  one  sheet,  the  first  sheet  only  shall  be 
impressed  with  the  stamp,  and  no  fees  other  than  those  contained 
in  schedule  (C),  nor  any  stamp  duties,  shall  be  payable  in  re- 
spect of  any  of  the  documents  therein  enumerated. 

Section  XV.  [Commissioners  ofl.  R,  to  provide  dies  for  denoting 
/e«.]  The  commissioners  of  inland  revenue  shall  provide  all 
necessary  dies  for  denoting  such  fees,  either  by  impressed  or 
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.i  iii'-<!\v  St  iTi;p<  :   ;iii.l  til.'  ivui^ti.ir  -li:i]l  <;au-r  ;i  sutlicit-nl  >\\Y\\'}' 
ut"  the  foriuri  in  schedule  C.  to  be  iniiitetl  ;  and  the  eonimisj«iumr> 
sliall  cause  any  of  such  fonus  to  be  stamj>ed  according  to  this 
act ;  and  the  registrar  shall  cause  the  same,  when  so  stamped, 
and  also  any  adhesive  stamps  that  may  be  necessary,  to  be  fiom 
time  to  time  furnished  to  the  several  petty  sessions  clerks  iP- 
Ireland,  and  also  to  such  of  the  distributors  and  subdistributor^ 
of  stamps  in  Ireland  as  may  be  willing  to  sell  the  same  by  retails 
at  the  price  impressed  or  denoted  thereon,  and  he  shall  alaC^ 
cause  any  stamped  forms  of  summonses,  informations,  and  wai^"^ 
rants,  and  also  any  adhesive  stamps  that  may  be  necessary,  to  ^>^^S» 
furnished  to  the  several  officers  of  constabulary  for  the  use  of  thc^^^ 
constabulary  force  under  their  control ;  and  for  the  purposes^^^ 
aforesaid  the  commissioners  shall  supply  the  registrar  with  such  -^ 
stampetl  forms  and  adhesive  stamps  for  denoting  any  of  such 
foes,  under  such  rules  and  regulations  as  the  chief  or  under 
secretary  shall  make ;  and  all  the  costs  and  expenses  incurred 
by  the  commissioners  sliall  be  paid  by  the  registrar  out  of  the 
monies  which  shall  come  to  his  hands  in  respect  of  such  fees. 

Section  XVI.  \Potver  to  jmtices  to  enforce  'payment  offeesA  In 
case  the  person  wlio  shall  be  liable,  under  the  provisions  of  this 
act  or  any  other  act,  to  pay  any  of  the  foes  denoted  by  stamps 
upon  any  of  the  forms  or  proceedings  set  forth,  in  schedule  (C.) 
to  this  act  annexed,  shall  fail  to  make  such  payment,  it  shall  he 
lawful  for  the  justice  or  justices  at  petty  sessions  to  make  a  sum- 
mary order,  on  the  complaint  of  the  clerk  of  such  petty  sessions, 
to  require  the  payment  of  such  fees ;  and  such  order  shall  he 
enforced  in  like  manner  as  any  order  of  a  justice  or  justices  may 
now  be  enforced  under  the  provisions  of  "The  Petty  Sesdons 
Ireknd  Act,  1851/' 

Section  XVII.  [Accounts  and  allotoancesA  Upon  every  such 
supply  being  made  to  any  petty  sessions  clerk,  his  receipt  for  the 
amount  shall  be  taken  by  the  registrar,  and  the  stamped  fbnns 
and  adhesive  stamps  so  supplied  shall  be  accounted  foriu  manner 
hereinafter  mentioned;  and  the  stamped  forms  and  adhesive 
stamps  to  l^e  supplied  to  the  constabulary  shall  be  sold  and  sup- 
plied upon  payment  of  the  amount  impressed  upon  or  denoted 
by  the  stamp  ;  and  upon  the  sale  and  supply  of  stamps  to  dis- 
tributors and  subdistributors  of  stamps  an  allowance  or  discount 
from  the  amount  of  the  stamps  shall  be  made  after  the  rate  of 
one  shilling  in  the  pound. 

Section  XVIII.  [Tfie  prmrmons  of  the  stamp  acts  to  he  exienM 
to  this  a^t,]  The  provisions  contained  in  the  several  acts  for  the 
time  being  in  force  relating  to  stamps  under  the  care  and  manage- 
ment of  the  commissioners  of  inland  revenue,  shall  (so  £Eff  as  the 
same  are  applicable  and  consistent  with  the  provisions  of  this 


21   .\:  22  Vi(.  c.   100.  313 

a<M)  ill  all  cases  not  lirivliy  pMvidcil  fui',  Ix*  in  full  tbrcci  and 
ettect  with  respect  to  the  stamps  to  be  provided  under  the  pro- 
"visious  of  this  act,  and  shall  be  applied  and  put  in  execution  for 
preventing,  detecting,  and  punisliing  all  frauds,  forgeries,  and 
other  offences,  as  effectually  as  if  such  provision  had  been 
specially  enacted  by  this  act  in  reference  to  the  stamps  hereby 
provided. 

Section  XIX.  [Justices  may  remit  fees,]  It  shall  be  lawful  for 
the  justices  at  petty  sessions,  in  any  case  where  they  shall  be 
satistied  of  the  inability  of  the  party  liable  thereto  to  pay  such 
fees,  to  remit,  in  whole  or  in  part,  the  fees  payable  in  respect  of 
the  stamped  form  ;  and  on  the  occasion  of  every  such  remission 
some  one  of  the  justices  shidl,  by  endorsement  on  the  forms  or 
by  a  separate  certiticate,  notify  such  remission  accordingly,  and 
the  cause  thereof. 

Section  XX.  [Allowance  for  stamps  spoiled,  ^c]  The  Lord 
Lieutenant  may  from  time  to  time  make  regulations  for  the 
allowance  of  such  of  the  stamps  issued  under  the  provisions  of 
this  act  as  may  have  been  spoiled  or  rendered  useless  or  unlit  for 
the  purpose  intended,  or  for  wliich  the  owner  may  have  no  use, 
or  which,  through  mistake  or  inadvertence,  may  have  been  im- 
properly or  uimecessarily  used,  or  whore  the  fee  has  been  re- 
mitted ;  and  allowance  shall  be  made,  either  by  giving  other 
stamps  in  lieu  of  the  stamps  so  allowed  for,  or  by  paying  the 
amount  or  value  to  the  owner  or  holder  thereof,  after  deducting 
the  discount  or  poundage  (if  any)  that  may  have  been  allowed  for 
the  sale  or  distribution  of  such  stamps. 

Section  XXL  [Stamps  issued  to  constabulary,  how  to  be  disposed 
of.]  When  any  of  such  forms  or  stamps  shjdl  be  issued  by  the 
registrar  to  any  officer  of  constabulary,  he  shall  distribute  the 
same  as  he  shall  think  fit  amongst  the  several  constabulary 
stations  within  the  districts  to  which  his  duties  shall  extend,  to 
be  used  only  in  the  cases  of  prosecution  by  the  constabulary. 

Section  XX IL  [Clerk  sJiaUJUl  up  forms.']  Every  petty  sessions 
clerk  shall,  when  required  so  to  do,  and  as  a  part  of  his  duty, 
and  without  charge,  properly  fill  up  all  stamped  forms  that  may 
be  purchased  of  him,  or  brought  to  him  for  that  purpose. 

Section  XX ILL  [Clerk  to  account  unth  the  registrar  half-yearly.] 
Every  petty  sessions  clerk  shall  account  with  the  registrar  twice 
in  each  year  for  all  stamps  issued  to  him  ;  and  such  account  shall 
be  made  and  passed  in  such  form,  and  at  such  times,  and  in  such 
manner  as  the  Lord  Lieutenant  shall  direct ;  and  when  such 
account  shall  be  so  taken,  the  amount  of  salary  of  such  petty 
sessions  clerk,  due  up  to  and  for  the  last  previous  day  of  pay- 
ment^ or  the  balance  that  may  be  due  thereof  after  debiting  him 
with  the  amount  due  for  stamps,  and  after  all  just  credits  and 

14 
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;illn\vaii(.''s,  >li:ill  1>r  ]>;ii(l  id  sucli  ]i*'tty  s('-si(iiH  cl.'ik  liv  tin'  r<''!:i 

tnir,  or  in  case  a  balance  shall  be  lound  to  be  due  by  sucli  pelt . 

sessioiis  clerk,  the  same  shall  be  forthwith  paid  by  him  to  tb 
registrar. 

Section  XXFV.   [Accounts  to  he  verified.]     Every  such  accoui 
shall  bo  verified  by  the  affidavit  or  affirmation  of  the  petty  sei 
sions  clerk,  to  bo  made  before  the  registrar  or  one  of  the  justice^-^^^^  • 
of  the  district  or  one  of  the  districts  to  which  the  said  clerk  sha^^^^--^ 
belong.  -. 

Section  XXV.  [Allowances  in  case  of  coruiahulary  prosecution,  —  J 
Whenever  any  case  at  petty  sessions  shall  be  prosecuted  by  th^  ^ 
constabulary  or  any  public  oflicer  on  behalf  of  the  crown,  som^-  ^ 
one  of  the  justices  at  petty  sessions  shall,  when  required  so 
do,  endorse  upon  each  of  the  stamped  forms  used  in  and  for  tha 
purpose  of  such  prosecution  the  words  "  constabulary  prosecu 
tion,"  or  "  public  prosecution,''  as  the  case  may  be,  and  sign  hifl 
name  thereto ;  and  the  sub-inspector  or  other  officer  to  whoDcr^^^^-^ 
the  forms  so  used  and  endorsed  as  aforesaid  may  have  been  sup--^ —  ^^ 
plied  shall,  upon  production  thereof  to  the  registrar,  and  upor:::::^^^^^^-^ 
his  making  a  solemn  declaration  that  no  part  thereof  baa  been::::^^^^^^-^ 
recovered  as  costs  of  prosecution,  or  is  likely  to  be  so  reco"^ 
be  entitled  to  receive  and  shall  receive  other  stamped  fonns  l 
the  nominal  amount  or  value  of  those  so  produced  as  aforesaid^ 

Sections  XXVI.,  XXVIL  regulate  the  aedary  of  registrar  and 
his  accounts. 

Section  XXVIII.  [The  fund  from  fines^  ^c,  to  he  at  Lord  Lieu- 
tenants disposal.]     In  addition  to  the  fees  by  this  act  piovided^^^ 
the  fund  arising  from  the  collection  of  fines,  amerciaments^  and  ^ 
forfeited  recognizances  imposed  or  levied  at  petty  sessions 
Ireland  shall  be  at  the  disposal  of  the  Lord  Lieutenant  for  th^^ 
several  purposes  of  this  act,  except  as  regards  all  fines^  x>enalties^^ 
and  forfeitures  under  11  and  12  Vic,  c.  92,  intituled  **  An  Acf^ 
for  the  Protection  and  Improvement  of  the  Salmon,  Trout,  an<^ 
other  Inland  Fisheries  of  Ireland,"  which  shall  be  recovered  anA- 
applied  as  is  in  the  said  act  provided  ;  provided  always,  that  it> 
shall  not  be  la^^ul  to  award  to  the  informer  more  than  one-thiitB- 
of  any  such  lino  or  penalty. 

Section  XXIX.    [Lord  Lieutenant  to  make  general  ruUs^ 

Section  XX  X .  [Limits  of  act  ]  Nothing  herein  contained  sbaK- 
apply  to  the  borough  of  Dublin  or  to  the  Dublin  metropolitaz9> 
police  district. 
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SCHEDULE  (A). 
Scale  of  Salaries  of  Petty  Sessions  Clerks, 

£300  per  annum. 

-  -        -        .  250  „ 

-  -        -        -  200  „ 

-  -        -        -  100  „ 

-  -        -        -  50  „ 

-  -        -        -  35  „ 
25  „ 

SCHEDULE  (B). 

Form  of  recognizances  on  appointment  of  petty  sessions  clerk. 

County  of  W,    \      Be  it  remembered  that  on  the day  of 

to  wit  > ,  185     ,  A.  B.  of ,  &c.,  C.  D.  of 

) ^  &c.,  and  E.  F.  of ,  &c.,  person- 
ally came  before  me,  and  acknowledged  themselves  to  owe  to  our 

Lady  the  Queen  the  sum  of pounds  each,  to  be  levied  oif 

their  goods  and  lands,  to  the  use  of  her  said  Majesty,  if  the  said 
A.  B.  shall  fail  in  the  conditions  under  written. 

G.  H.,  one  of  the  Justices  of  the  Peace 
for  the  County  of . 

Whereas  the  said  A  B.  hath  been  lately  appointed  to  the  office 

of  petty  sessions  clerk  for  the  difitrict  [or  districts]  of , 

&c.:  Now  the  condition  of  the  above- written  recognizance  is 
such  that  if  the  said  A.  B.  shall  well  and  faithfully  account  for 
all  moneys  which  shall  come  to  his  hands  or  power  by  virtue  of 
such  his  office,  and  shall  carefully  preserve  all  books  and  other 
property  that  may  be  entrusted  to  his  charge,  and  deliver  up  the 
same  when  he  shall  be  required  so  to  do  by  the  Lord  Lieutenant, 
or  the  justices  of  the  district  to  which  such  books  or  other  pro- 
perty shall  belong,  and  shall  well  and  faithfully  perform  all  and 
singular  the  duties  by  law  imposed  or  to  be  imposed  upon  him 
as  such  petty  sessions  clerk  as  aforesaid,  then  the  said  recogni- 
zance to  be  void,  or  else  to  remain  in  full  force. 

SCHEDULE  (C)  {g). 

Forms, 

s.  d. 
On  every  summons  and  copy  -  -  -  -  0  6 
On  every  information  or  deposition     -        -        -         1     0 

{g)  See  Schedule  C.  to  22  Vic.  c.  certain  fees  in  cases  of  daims  for 
14,  post,  tit.  Debt ;  s.  7  of  same  disputed  debts  not  exceeding  two 
act  specially  directs  the  payment  of     pounds. 
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(The  recognizance  to  bind  the  deponent  to  prose- 
cute or  give  evidence  may  be  added  at  foot, 
without  any  further  stamp  duty). 

On  every  solemn  declaration  (not  being  a  declara- 
tion as  to  loss  of  pawnbrokers'  duplicates  or  as 
to  the  admission  of  paupers  into  workhouses)  -         10 

On  every  copy  of  any  written  information  or  com- 
plaint in  summary  proceedings         -        -         -        0     6 

On  every  warrant 06 

On  every  recognizance,  when  not  at  foot  of  an  in- 
formation or  deposition 10 

On  the  entry  of  each  order  -         -         -         -         0     6 

On  every  certificate  of  order       .-.-10 

On  every  appeal,  including  the  recognizance  to  pro- 
secute   2     0 

On  every  notice  of  appeal  to  be  served  on  the  re- 
spondent        10 

On  every  other  notice  in  proceedings  by  or  before 
justices,  when  such  notice  is  drawn  by  the  petty 
sessions  clerk 06 

On  every  form  other  than  the  aforesaid,  upon  which 
any  fee  is  now  payable  by  law  to  the  clerks  of 
potty  sessions,  any  sum  not  exceeding  -         2     6 

The  Lord  Lieutenant  has  required  the  petty  sessions  clerks, 
in  every  criminal  case  in  which  informations  are  returned  for 
trial  at  Q.  S.  to  transmit  stamped  copies  of  such  informations 
without  delay  to  the  sessional  crown  prosecutor  for  the  county, 
and  after  each  Q.  S.  to  transmit  to  him  an  account  of  the  copies 
so  furnished,  which  account,  being  examined  and  found  correct^ 
will  be  forwarded  by  him  to  the  crown  solicitor  for  the  circuit 
or  district,  for  payment  at  the  rate  of  sixpence  for  each  copy  (h). 

As  a  general  rule  to  guide  clerks  in  determining  whether  a 
particular  document  requires  a  stamp,  they  should  ascertain  if 
they  were  entitled  to  a  fee  for  the  preparation  of  it,  before  the 
passing  of  the  statute  under  consideration;  for,  if  they  were, 
then  the  document  is  to  be  stamped,  for  stamping  is  only  a  sub- 
stitute for  the  fees  formerly  payable  to  clerks  under  the  Petty 
Sessions  Act.  Any  proceedings  had  under  the  cases  excepted 
out  of  the  provisions  of  the  Petty  Sessions  Act  by  virtue  of  the 

{h)  Crovemment  circular,  11th  April,  1860. 
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t2iid  section  of.  that  statute,  viz.,  proceedings  under  any  of  the 
jcta  relating  to  the  revenue  of  excise  or  customs,  stamps,  taxes,  or 
Hi8t  office,  or  relating  to  the  preservation  of  game,  are  exempted 
rom  stamp  duty,  as  they  were  excluded  from  the  operations  of 
he  Petty  Sessions  Act,  and  consequently  exempted  from  fees 
hereby  authorized  to  be  charged ;  and,  as  before  mentioned,  as 
tamps  are  merely  a  substitute  for  fees,  proceedings  under  any 
4:st8  relating  to  the  above  mentioned  excepted  proceedings  are 
xempt  from  being  stamped  (t). 

Receipts  given  under  the  Fines  and  Penalties  Act,  14  &  15 
i^ic.  c.  90  (J),  are  not  to  be  subject  to  stamps. 

The  schedule  C.  requires  the  following  explanations  to  make 
t;  more  intelligible  {k). 

All  the  documents  or  proceedings  specified  in  the  schedule  re- 
quire stamps,  whether  issued  in  or  out  of  petty  sessions. 

The  stamp  required  on  the  summons  is  to  be  on  the  original 
ligned  by  the  magistrate,  not  on  the  copy  ;  and  where  the  com- 
plaint is  against  several  persons  charged  with  a  joint  offence, 
;here  should  issue  one  original  stamped  summons  against  each 
;>arty,  with  a  copy.  There  is,  however,  nothing  illegal  if  the 
magistrates  choose  to  order  that  all  should  be  joined  in  one 
iuimnons  (having  a  sixpenny  stamp),  that  the  necessary  copies 
ihall  be  made.  Whore  there  are  several  witnesses,  the  summons 
to  each  witness  is  in  its  nature  several,  and  there  should  be,  for 
each,  one  original  and  a  copy.  The  magistrate,  when  called  on 
to  sign  a  summons,  should  first  see  that  the  summons  is  duly 
stamped.  The  clerk  is  bound  to  prepare  the  original  summons, 
and  he  ought  also  to  prepare  the  copy.  In  cases  prosecuted  by 
the  constabulary,  the  summons  may  be  filled  up  and  served  by 
the  constabulary  (Q. 

Under  the  Disputed  Debts  Act,  22  Vic.  c.  14,  it  is  the  duty 
of  the  petty  sessions  clerk  to  fill  up  the  processes.  He  should 
also  provide  the  printed  forms  given  in  the  schedule  to  the  act, 

(i)  The  government  circular  of  19Ui  trates  from  Dublin  Castle  from  time 

September,  1859,  supports  the  above  to  time  since  the  passing  of  this  sta- 

▼iew  of  the  statute.  tute. 

{i)  See  post,  that  statute,  s.  12.  (0  Government  circular,  15th  Feb- 

(k)  Many  of  these  explanations  are  ruary,  1859. 
taken  from  circulars  issued  to  magis- 
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and  fill  them  np  when  required  without  charge  (m).  All  infonna- 
tions  or  depositions  sworn  before  a  magistrate  must  be  stamped, 
but  affidavits  in  bankruptcy  and  insolvency,  or  any  other  affida- 
vits save  those  known  as  informations  or  depositions,  are  not 
liable  to  stamp  duty.  No  stamp  is  necessary  on  a  statement 
made  by  an  accused  party ;  but  when  a  suspicious  character  13 
arrested  under  50  Geo.  Ill  c.  102,  a  stamp  ought  to  be  affixed  to 
the  examination.  All  solemn  declarations  made  before  a  magis- 
trate in  petty  sessions,  no  matter  what  the  subject  is,  except  the 
case  saved  in  the  schedule,  are  liable  to  stamp  duty  (n).  The 
law  officers  are  of  opinion  that  the  provisions  of  7  Gea  IV.  a 
16,  a  39,  exempting  affidavits  [now,  by  5  &  6  Wm.  IV.  c  62, 
declarations]  from  stamp  duty,  is  not  repealed  in  the  case  of 
pensioners  making  the  declaration  before  a  J.  P.  not  in  petty 
sessions,  and  that  all  difficulty  will  be  removed  by  the  pen- 
sioners going  before  a  magistrate  out  of  sessions,  instead  of 
appearing  at  the  petty  sessions  court  (0).  But  declarations  taken 
before  a  master  extraordinary  or  notary  public  do  not  require  a 
stamp  under  the  Petty  Sessions  Clerk  Act 

All  warrants  issued  by  a  magistrate,  whether  of  committal  for 
trial,  for  examinaton,  on  summary  conviction,  in  default  of  bail, 
of  dangerous  lunatics,  or  in  any  other  case,  must  have  the  uni- 
form sixpenny  stamp.  If  more  persons  than  one  are  included  in 
a  warrant  of  committal,  the  stamp  will  be  sufficient  to  attach  on 
the  warrant.  But  warrants  of  remand  and  discharge  should  bear 
distinct  stamps ;  however,  should  the  magistrate  neglect  to  sign 
such  stamped  documents,  the  gaoler  should  not  on  that  account 
refuse  to  receive  the  prisoner,  as  such  omission  would  not  render 
the  warrants  illegal.  It  has  been  questioned,  and  the  editor  has 
been  informed,  that  warrants  of  commitment  signed  by  justices 
have  been  repudiated  by  gaolers  upon  the  ground  that  sach 
warrants  did  not  bear  the  stamp  required  by  the  Petty  Sessions 
Clerk  Act.  It  is  submitted  that  this  is  an  erroneous  view  of  the 
statute,  and  one  that  would  be  highly  prejudicial  to  uphold 

(m)  Circular,  12th  August,  1859  ;  (n)  Circular,  15th  Febmaiy,  1859. 

eee  post,  tit.  Debt,  for  reference  to  (o)GroveniXDent  circiiUur,9thJiiDe» 

que<«tions  arising  on  stamps,  under  1859. 
21  Vic.  c.  14. 
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' J'lio.  stamps  (III  (I'X'uint'iits  in  mIihIiiK'  C.  to  this  art  are  allixinl 
in  lieu  of  clerks'  fees,  which  are  now  paid  by  the  Tretisury ;  but 
^  warrant  signed  by  a  magistrate,  in  the  case  of  a  commitment 
^on  view,  or  upon  an  information  take  at  his  house,  is  not  the  act 
^of  a  clerk,  nor  is  ho  in  any  way  employed  in  it;  and  it  would  be 
:ano8t  absurd  to  say  that  justices  are  to  provide  themselves  with 
41  number  of  these  stamped  documents,  and  that  unless  they 
should  have  one  such,  are  obliged  to  postpone  the  commitment 
"to  custody  of  the  accused,  or  that  a  properly  drawn  up  warrant 
of  committal,  duly  signed  by  a  justice,  was  to  be  null  and  void 
without  such  stamp.     But  as  the  act  requires  the  warrants  to 
bear  the  stamp  imposed  by  the  statute,  it  is  highly  irregular  to 
commit  prisoners  to  gaol  under  warrants  not  properly  stamped. 
A  sixpenny  stamp  is  to  be  affixed  to  every  entry  of  an  order 
in  the  order-book.     A  complaint  ought  not  to  be  entered  for 
hearing,  except  at  the  instance  of  one  of  the  parties  by  whom 
the  sixpence  for  entry  of  order  should  be  paid  at  the  time  of  so 
entering  the  case  for  hearing.    If  paid  by  the  complainant^  and 
if  the  case  be  dismissed,  it  ought  to  be  retained  as  against  him, 
whether  the  case  be  dismissed  with  or  without  costs.     If  the 
complainant  does  not  appear,  there  can  be  no  entry  unless  the 
defendant  appear  and  seek  to  have  the  case  entered  for  a  dismiss, 
as  a  preliminary  to  which  he  should  pay  the  sixpence  fee  on 
entry  of  the  order  of  dismissal.     Ordinary  adjournment  of  cases 
lit>m  one  court  day  to  another,  of  which  notes  or  memoranda  are 
Hiade  amongst  the  minutes  of  the  proceedings  of  the  court,  do  not 
^require  stamps,  as  they  are  not  orders  liable  to  stamp  duty  within 
the  meaning  of  the  statutes;  but  there  sometimes  arises  in  the 
course  of  a  case  a  necessity  for  a  special  order  involving  an  adjouni- 
:nient  and  something  else,  and  such  orders  are  liable  to  a  stamp 
duty  (p).     Such  entries  as  "  cases  withdrawn,"  "  settled,"  "  no 
appearance,"  are  not  entries  of  orders,  but  memoranda  of  rea- 
sons why  no  order  is  made.     In  directing  informations  to  be 
taken,  a  justice  acts  ministerially,  and  not  judicially;  there 
ought  not,  therefore,  to  be  any  stamp  on  the  entry.     The  order 
for  discharge  of  a  prisoner  amounts  to  a  dismissal  of  the  com- 
plaint^ and  should  be  so  treated  in  the  order-book. 

{p)  Vide  government  circular,  16th  November,  1859. 
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On  deserters'  returns,  under  the  Mutiny  Act,  the  deposition 
(one  shilling),  the  entry  of  order  (sixpence),  and  the  warrant  of 
committal  (sixpence),  ought  all  to  he  stamped,  and  thus  the  two- 
shilling  fee,  mentioned  in  the  act,  will  he  exhausted.  K  a  person 
he  arrested  on  suspicion  of  heing  a  deserter,  hut  from  defect  of 
evidence  he  not  committed,  no  stamp  is  required  on  his  discharge. 
The  attestation  of  a  recruit  is  liahle  to  stamp  duty.  Magistrates 
are  not  entitled  to  demand  the  fee  of  one  shilling  on  the  attesta- 
tion of  recruits,  in  addition  to  the  one  shilling  paid  for  the  stamp 
to  he  placed  on  the  declaration.  By  the  Annual  Mutiny  Act  it 
is  enacted  that  *'  the  fee  for  administering  the  declaration  and 
oath  shall  he  one  shilling,  and  no  more."  The  magistrate  there- 
fore is  not  entittled  to  receive  any  fee  in  addition  to  the  one 
shilling  represented  hy  the  stamp  (q).  See  Annual  Mutiny  Act 
for  this  year,  24  Vic.  c.  7,  s.  47.  The  provisions  in  the 
Loan  Fund  Act^  6  &  7  Yic.  c.  91,  as  to  the  cost  of  forms  of 
summons,  warrants,  &c.  is  virtually  repealed  hy  the  21  &  22 
Vic.  c.  100,  s.  14;  and  such  documents  must  have  a  stamp 
affixed  to  each.  The  constahulary  should  supply  all  the  stamps 
to  he  used  in  cases  prosecuted  hy  them,  whether  for  the  sum- 
monses, &c.  issued,  or  for  the  entries  in  the  order-hook.  On 
each  stamped  form  used  in  such  cases,  one  of  the  justices  should 
endorse  the  words,  "constahulary  prosecution"  (r). 

Ko  stamp  is  he  affixed  to  the  certificate  required  hy  17  dc  18 
Vic.  c.  89,  s.  11,  for  the  renewal  of  a  puhlican's  licence,  or  to  an 
entry  in  the  petty  sessions  hook  of  the  granting  of  such  certifi- 
cate (4 

{q)   Govenunent    dicular,    27th  roaiy,  1859. 

April,   1859;    aee  Annual  Mutiny  («)  Government  drcoliur,  80th  Sep> 

Act  for  this  year,  24  Vic.  c.  7,  s.  47.  tember,  1859. 

(r)  Government  circular,  15th  Feb- 
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U  &  15  Vic.  cap.  93. 
^     Act  to  consolidate  and  amend  the  Acts  regulating 
^^«  Proceedings  at  Petty  Sessions,  and  the  Duties 
^^  Justices  of  the  Peace  out  of  Quarter  Sessions  in 

I7th  August,  1851]. 

y^BBEAS  it  is  expedient  to  consolidate  and  amend  the 
Acte  regulating  the  proceedings  at  potty  sessions,  and 
■*^  duties  of  justices  of  the  peace  out  of  quarter  sessions, 
^  Ireland.  Be  it  therefore  enacted  by  the  Queen's 
"^^t  Excellent  Majesty,  by  and  with  the  advice  and 
^tiaent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
'^Us,  in  this  present  Parliament  assembled,  and  by  the 
*^tljority  of  the  same,  that — 

L  The  several  petty  sessions  districts  into  which  any  Pormainm  of 
^^Hty  or  riding  of  a  county  in  Ireland  is  now  divided,  ^<y.*«»ww 
^'^d.  the  places  and  times  at  which  petty  sessions  are 
^^  appointed  to  be  held  therein,  shall,  until  altered  in  Existing 
^o  manner  hereinafter  provided,  be  the  several  districts,  districts,  &c. 
^*^^<5e8,  and  times  in  such  county  or  riding  for  the  pur-  to  be  confirmed 
P^^Bes  of  this  act :  but  whenever  it  shall  appear  to  the  ^^^  ^**^ 
J^tices  at  quarter  sessions  that  any  of  the  said  districts,  aUenSwT 
P^^ces,  and  times  now  fixed  (or  which  shall  hereafter 
^^  fixed)  in  any  county  or  riding  require  alteration,  or 
THenever  they  shall  be  called  upon  so  to  do  either  by 
^^  Lord  Lieutenant  or  by  a  requisition  signed  by  any 
J^Ven  or  more  of  the  justices  of  any  county  or  riding, 
^^y  shall  proceed  at  the  next  quarter  sessions  which 
?*^5ill  be  held  for  such  county  or  riding,  or  at  any  ad- 
J'^yrnment  of  the  same  for  that  purpose,  to  revise  the 
*^d  districts,  places,  and  times,  subject  to  the  following 
J^^Xivisions : 

1.  They  shall  divide  such  county  or  riding  into  con- 
venient petty  sessions  districts  for  the  purposes 

14»» 
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oftliis  ;i't.  uii'l  -lull  (]--(lare  till' sfVrral  p;in-lh-- 
vr  lowiilaiiiis  ol  wliirli  each  ul  feucli  dLstriut.-* 
shall  cousist ;  aiid  in  so  doing  it  shall  be  lawful 
for  them,  with  the  concurrence  of  the  justice* 
of  any  adjoining  county  assembled  at  any  liki? 
quarter  sessions,  or  at  any  adjournment  of  tht*^ 
same,  to  include  in  any  of  such  districts  any 
townlands  of  such  adjoining  county,  where  it- 
shall  be  conducive  to  the  public  convenience^ 
and  where  no  part  of  such  townlands  shall  ' 
at  a  greater  distance  than  seven  miles  jfrom  th(_:^» 
place  w^here  petty  sessions  shall  be  hold  for  th<  --■^ 
district  to  which  same  shall  be  annexed  (a) : 

2.  They  shall  also  fix  some  one  convenient  placg=-=g 

within  each  district  at  which  petty  sessions  aha)       ^ 
be  held  for  the  same  : 

3.  They  shall  also  fix  the  times  when  petty  session  ^^ 

shall  be  regularly  held  in  each  district ;  but  i^  "^ 
shall  be  lawful  for  the  justices  of  each  district  /^ 
afterwards  to  fix  the  particular  days  in  eac^fc^ 
week  upon  which  such  petty  sessions  shall  W  ^^ 
held : 
And  whenever  any  of  the  said  districts,  places,  an  ^^^ 
times  shall  have  been  so  fixed  or  altered,  the  clerk  cn^^ 
the  peace  shall  forthwith  enter  all  particulais  as  to  tl*-  ^ 
same  in  the  crown-book,  and  shall  transmit  a  certifie-  ^-^ 
copy  of  such  entries  to  the  secretary  of  the  grand  jui3»^^ 
to  be  laid  before  such  grand  jury  at  the  then  nei^  '^ 
ensuing  assizes,  (and  in  the  county  of  Dublin  at  Hm-^^ 
then  next  ensuing  presentment  term,)  and  the  eau^^ 
shall   be  pruited  with  the  presentments  :    provide--*^ 
always,  that  when  it  shall  appear  to  such  justices  ^'^ 
quarter  sessions  that  such  alteration  is  required,  c^^ 
whenever  a  requisition  for  the  consideration   of  sl:^^ 
alteration  shall  bo  received  from  the  Lord  lientenan^j: 
or  from  seven  or  more  justices  as  aforesaid,  the  derk  c^  ^ 
the  peace  of  the  county  shall  transmit  a  notice  in  wriO"^ 
ing  of  the  intended  consideration  of  such  alteration  t*^^ 
every  justice  of  the  county  or  riding,  as  the  case  raa^^^ 
be,  and  such  notice,  stating  the  time  and  place  appointe-^^ 
for  the  consideration  of  such  alteration,  shidl  be 


{a)  As  this  is  a  proceeding  which  any  commission  or  authority,  it  Is  plaS^' 

lias  the  effect  of  giving  to  magiBtratcs  that  the  utmost  accuracy  ihoiikl  be  oft^" 

of  one  county  jurisdiction  in  the  ad-  served  in  carrying  into  effect  the  for^' 

joining  county,  see  s.  7,  post,  without  going  directions. 
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luitted  at  least  one  month  before  the  time  so  ap-   Sectiun  5. 

pointed. 
Sections  2,  3,  &  4  are  repealed  by  the  21  &  22  Vic. 

c  100  [Clerk  of  Petty  Sessions  Act]. 

V.  The  clerk  of  i^tty  sessions  shall  perform  the  Dutien  of  clerk 
following  duties :  **  pe**y  ^^- 

1 .  He  shall  make,  when  required  by  any  of  the  jus-  *^^^' 
tices,  a  minute  of  all  special  proceedings  taken 
either  in  or  out  of  petty  sessions,  in  a  book  to 
be  kept  for  that  purpose,  to  be  called  the 
**  minute-book,*'  and  shall  also  make  such  entries 
in  the  "  order-book,*'  (Form  D.)  hereinafter  men-  Page  130. 
tioned,  as  the  justices  shall  direct : 

S  .  He  shall  also  have  the  care  and  custody  of  such 
books,  subject  to  their  being  kept  at  the  court- 
house or  place  where  the  petty  sessions  shall  be 
hold,  or  otherwise  as  the  justices  shall  direct, 
and  also  subject  to  their  being  at  all  times  open 
to  the  inspection  of  the  justices  and  of  any 
other  person  or  persons  whom  the  Lord  lieu- 
tenant may  at  any  time  appoint  to  examine  the 
same: 

3.  He  shall  also  prepare,  under  the  directions  of  the 
justices,  all  informations,  summonses,  examina- 
tions, warrants,  recognizances,  and  other  docu- 
mentary forms  of  proceeding : 
He  shall  retain,  or  (if  so  directed  by  the  justices) 
shall  copy  or  cause  to  be  copied  into  a  book  to 
be  kept  for  the  purpose,  all  orders  or  circulars, 
or  opinions  of  the  law  officers  or  advisers  of  the 
Crown,  addressed  or  transmitted  to  the  justices, 
and  shall  also  make  copies  of  all  informations, 
depositions,  or  examinations,  when  so  directed 
by  the  justices,  and  shall  also  retain  copies  of 
all  abstracts  or  schedules  of  documents  trans- 
mitted to  the  clerks  of  the  crown  and  peace  as 
hereinafter  provided : 
He  shall  enter  all  cases  in  the  order  in  which  the 
summonses  shall  be  issued  at  petty  sessions,  or 
if  issued  out  of  potty  sessions,  then  in  the  order 
in  which  the  application  shall  be  made  to  him 
by  the  complainant  or  his  agent  to  enter  the 
same: 
He  shall  enter  a  true  account  of  all  sums  paid 
into  court  under  any  orders  of  the  justices,  and 
of  all  warrants  issued  for  the  execution  of  any 


< 


5. 


6. 
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Section  5.  such  ordeis,  and  of  all  sums  leyied  under  the 

same  and  paid  over  to  him  (whether  the  said 
sums  shall  be  in  the  nature  of  penalties  for 
offences,  or  sums  awarded  in  cases  of  a  civil 
nature),  and  shall  otherwise  account  and  act  as 
to  the  same  as  required  by  the  provisions  of 
"  the  Fines  Act>   (Ireland)   1851,"  as  to  any 
penal  sums : 
7.  He  shall  also  make  such  returns  of  the  proceed- 
ings at  petty  sessions  as  the  chief  or  under 
secretary  of  the  Lord  Lieutenant  shall  from 
time  to  time  require,  and  shall  observe  such 
general  regulations  in  respect  to  the  discharge 
of  his  several  duties  as  the  Lord  Lieutenant 
shall  from  time  to  time  prescribe : 
And  when  required  by  the  clerks  of  the  crown  or  peace, 
as  the  case  may  be,  the  clerk  of  petty  sessions  shall 
attend  the  assizes  or  quarter  sessions  to  which  any  in- 
formations,  examinations,   or  recognizances   shall   b^ 
returned  by  him,  or  to  which  any  informations,  exami- 
nations,  or  recognizances  prepared  by  him  shall  bo 
returned,  and  as  to  which  any  complaint  shall  haves 
been  made  against  him  for  neglect,  to  answer  sucfai 
inquiries  respecting  the  same  as  shall  be  made  by  the 
court ;  and  in  case  it  shall  appear  that  such  clerk  shall 
have  committed  any  wilful  default  or  neglect  in  pre- 
paring or  in  transmitting  the  same,  or  shall  have  impro- 
perly divulged  the  contents  of  such  informations  oc 
examinations,  it  shall  be  lawful  for  the  judge  of  assize 
or  for  the  justices  at  quarter  sessions,  as  the  case  ma^ 
be,   for  every  such  oifence  to  impose  a  penalty  not 
exceeding  twenty  pounds  on  the  said  clerk,  and  in 
default  of  payment  of  the  same  to  commit  him  to  gaol 
for  any  term  not  exceeding  three  months. 

VL  Whenever  a  vacancy  shall  occur  by  reason  of 
the  death,  resignation,  suspension,  or  dismissal  of  any 
-«  ^.  ^  ^^^^^  of  petty  sessions,  the  sub-inspector  of  constabulary^ 
tak^harge  of  or  the  head  constable  of  the  district,  or  such  other  per- 
all  books,  &c.  son  as  the  justices  shall  authorize,  e^all  take  charge  of 
all  books,  papers,  and  other  effects  belonging  to  th» 
said  potty  sessions,  and  shall  retain  them  in  his  caree 
and  custody  until  a  successor  shall  be  appointed  to^ 
such  clerk  ;  and  it  shall  be  lawful  for  any  justice,  upoa 
being  satisfied  upon  oath  that  any  such  books,  papers^ 
or  other  effects  as  aforesaid  are  or  are  suspected  to  be 
in  the  possession  of  any  person  who  shall  refuse  t^ 


On  death  or 
dismiflBal  of 
clerks,  sub- 
inspector  to 
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ddiver  up  the  same  to  such  sub-inspector,  head  con- 
flUlde)  or  other  person  so  authorized,  to  issue  a  warrant 
to  any  sub-inspector,  head  or  other  constable,  to  search 
the  house  of  such  person  for  the  same,  and  to  seize  and 
^ietain  the  same  if  discovered  therein  ;  and  such  sub- 
inspector,  head  or  other  constable,  so  authorized  by  any 
wch  warrant,  may,  upon  the  refusal  of  such  person  to 
open  his  door  for  that  purpose,  break  it  open. 

VlL  The  powers  of  justices  and  others  to  act  in  and 
for  different  localities  shall  be  subject  to  the  following 
piDvisions : 
!•  A  justice  for  any  county  may  act  as  such  in  all 
matters  arising  within  such  county,  although 
he  may  at  the  time  happen  to  be  in  an  adjoining 
county,  provided  he  shall  be  also  a  justice  for 
such  adjoining  county. 
^-  A  justice  for  any  county  may  in  like  manner  act 
as  such  in  all  matters  arising  within  such  county, 
although  he  may  at  the  time  happen  to  be  in 
^y  city,  town,  or  place,  being  a  county  of  itself^ 
situated  within  or  adjoining  to  such  first-men- 
tioned county,  whether  ho  shall  be  a  justice  of 
such  city,  town,  or  place,  or  not ;  but  nothing 
herein  contained  shall  extend  to  empower  any 
justice  for  any  county  not  being  also  justice  for 
any  such  city,  town,  or  place  as  aforesaid,  or  any 
person  acting  under  him,  to  act  or  intermeddle 
in  any  matters  arising  within  any  such  city, 
^  town,  or  place. 
'  The  inspector  general,  or  either  of  the  deputy  in- 
spectors general  of  constabulary,  being  a  justice 
of  any  county,  may  act  in  all  matters  arising 
within  such  county,  wherever  he  may  liappen 
to  be  at  the  time  : 
*  Whenever  any  townland  belonging  to  one  county 
shall  be  included  in  any  petty  sessions  district 
of  the  adjoining  county  under  the  provisions  of 
this  act,  any  justice  having  jurisdiction  in*  such 
petty  sessions  district  shall  have  the  like  juris- 
diction in  such  townland,  although  he  may  not 
be  a  justice  of  the  county  to  which  such  town- 
land  belongs ;  and  any  committal  to  any  jail  or 
bridewell  of  such  last-mentioned  county,  or  any 
other  magisterial  act  done  by  any  such  justice, 
in  any  case  in  which  the  offence  or  cause  of 
complaint  shall  have  arisen  in  such  townland. 


Section  6. 


Local 
Juritdietion, 

Justice  may 
act  for  one 
county  whiliit 
in  adjoining 
county  of 
which  he  shaU 
also  be  justice, 
&c. 


Page  19. 


Inspector- 
general  of  con- 
stabulary. 


Justice  of  one 
county  may  act 
for  annexed 
townlands. 

Page  20. 
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Section  7. 


Constables, 
kc.  may  take 
offenders  be- 
fore justice  in 
adjoining 
county. 


Place  of 
hearing, 

P.  a  to  be  held 
in  court-house. 
Page  136. 


shall  have  the  like  force  and  eflfect  as  if  sue 
justice  was  also  a  justice  of  such  last-mentione* 
county : 
And  all  constables  or  other  persons  apprehending  an; 
person  whom  they  lawfully  may  and  ought  to  appre 
hend  by  virtue  of  their  office  or  otherwise,  in  any  sucl 
county  or  place  as  aforesaid,  may  lawfully  convey  sucl 
person  before  any  justice  for  such  county  or  plaw 
whilst  such  justice  shall  be  in  such  adjoining  county  c 
place  as  aforesaid,  and  such  constables  or  other  persor 
are  hereby  authorized  and  required  in  all  such  cases  1 
act  in  all  things  as  if  such  justice  were  within  tl 
county  or  place  for  which  he  shall  so  act 

VIIL  The  places  where  justices  shall  sit  in  the  di 
charge  of  their  duties  shall  be  subject  to  the  followii 
provisions : — 

1.  Whenever  a  public  court-house  (6)  shall  be  mai 
tained  by  county  presentment  at  any  place  fix* 
for  the  holding  of  petty  sessions,  the  petty  » 
sions  shall  be  held  therein,  if  not  inconvenie 
to  the  public ;  but  whenever  no  such  pub! 
court-house  shall  be  so  maintained,  or  the  hoi 
ing  of  petty  sessions  therein  would  be  incon\ 
nient  to  the  public,  it  shall  be  lawful  for  tj 
grand  jury  of  the  county  to  present  an  anmi 
sum  not  exceeding  ten  pouncfc  for  the  rent  of 
public  justice-room  in  which  the  petty  sessio: 
shall  be  held,  and  of  a  lock-up  ;  provided  th 
such  room  shall  not  be  in  a  house  where  spir 
uous  or  fermented  liquors  are  sold,  or  in  a  co 
stabulary  barrack,  or  in  any  building  maintain< 
in  the  whole  or  in  part  at  the  public  expens 
and  that  it  shall  be  proved  to  the  satisfaction 
the  county  presentment  sessions  where  apphc 
tion  shall  be  made  for  such  rent,  that  at  lea 
four  meetings  of  justices  shall  have  been  held 
such  room  during  the  four  months  next  prece 
•  ing  such  application  : 


{h)  The  sheriff  has  the  proper  control 
over  the  court-houses  of  the  county  in 
which  the  assizes  or  the  quarter  ses- 
sions are  holden,  and  the  magistrates 
collectively  in  their  re»tpective  P.  S. 
districts,  over  the  P.  S.  court-house. 


Therefore  a  single  justice  should  n 
take  upon  himself  the  disposal  of  ti 
use  of  the  P.  S.  court-house  for  ai 
purpose  disconnected  with  the  admini 
tration  of  justice. 
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J.   It  shall  not  be  lawful  for  any  justice  or  justices  to 
hear  and  detennine  any  cases  of  summary  juris- 
diction out  of  petty  sessions,  except  cases  of 
drunkenness  (c),  or  vagrancy  (d),  or  fraud  in  the 
sale  of  goods,  or  disputes  as  to  sales  in  fairs  or 
markets  («) ;  but  it  shall  be  lawful  for  two  jus- 
tices, if  they  shall  see  fit»  to  hear  and  determine 
out  of  petty  sessions  any  complaint  as  to  any 
offence  when  the  offender  shall  be  unable  to 
give    bail    for    his    appearance  at  petty    ses- 
sions (/)  : 
:>vided  always  that  nothing  herein  contained  shall  be 
istnied  to  prevent  any  justice  or  justices  acting  out 
j:)etty  sessions  from  making  any  order  (not  being  in 
J  nature  of  a  conviction,  or  of  an  adjudication  upon  a 
nplaint),  which  a  justice  or  justices  may  be  authorized 
required  by  law  to  make. 

LXL  The  right  of  the  public  to  have  access  to  the 
ice  in  which  justices  shall  sit  shall  be  subject  to  the 
lowing  provisions : 

1.  In  all  cases  of  summary  proceedings  the  place  in 

which  any  justice  or  justices  shall  sit  to  hear 
and  determine  any  complaint  shall  be  deemed 
an  open  court,  to  which  the  public  generally 
may  have  access,  so  far  as  the  same  can  conve- 
niently contain  them ;  and  the  parties  by  and 
against  whom  any  complaint  or  information 
shall  there  be  heard  shall  bo  admitted  to  con- 
duct or  make  their  full  answer  and  defence 
thereto  respectively,  and  to  have  the  witnesses 
examined  and  cross-examined  by  themselves  or 
by  counsel  or  attorney  on  their  behalf  (^) : 

2.  In  all  cases  of  proceexluigs  for  indictable  offences 

the  place  in  which  any  justice  or  justices  shall 
sit  to  take  any  examination  or  statement  relating 
to  any  such  offence  shall  not  be  deemed  an  open 
court  for  that  purpose,  but  it  shall  be  lawful  for 
such  justice  or  justices,  in  his  or  their  discretion, 
to  order  that  no  person  (the  counsel  or  attorney 
of  any  person  then  being  in  such  court  as  a  pri- 


Section  8. 

In  S.  P.  com- 
plaint  not  to  be 
heard  out  of 
P.  S.  except  in 
certain  cases. 

Page  32. 


Publicity  of 
Proceedings. 

Place  in  whi«'h 
justices  shall 
sit  to  be  an 
open  court. 

Page  187, 138. 


But  not  in  pro- 
ceedings for 
indictable 


Page  137. 


>)  See  appendix,  tit.  drunkards. 
d)  See  10  &  11  Vic.  c.  84,  s.  3.  ;  and 
Geo.  III.  c.  102,  8.  7 ;  see  p.  136. 
:0  See  14  &  15  Vic.  c.  92,  s.  7,  post. 
/)  Previous  to  hearing  the  case  the 
P.  must  enquire  of  the  defendant 


whether  he  could  find  bail  for  his  ap- 
pearance at  P.S. ;  see  ante,  p.  96. 

{g)  As  to  the  mode  and  order  in  which 
the  case  is  to  be  conducted,  see  s.  20, 
post. 
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Power  to  com- 
mit and  fine 
for  contempt. 

Page  108, 140. 


InformcUiont 

and 
Compkuntt. 

Justice  may 
receive  infor- 
mation. 

Page  24. 


Page  32,  127. 


It  may  be  ver- 
bal, and  with- 
out oath,  in 
certain  coHes. 


soiKT  ('Illy  «-x< fj.tc.I)  sliull  liavc  ac<'0sr5  to  or  1  "*' 
or  rt'iiiaiii  in  siu-li  j)liice  without  the  consent  •  '  ^ 
permission  of  such  justice  or  justices,  if  it  H^ 
pear  to  him  or  them  that  the  ends  of  justice  wi  J^ 
be  thereby  best  answered  : 
And  if  any  person  shall  wilfully  insiilt  any  jnstice  cf"^ 
justices  so  sitting  in  any  such  court  or  place,  or  shat  J 
commit  any  other  contempt  of  any  such  court,  it  shaE  * 
be  lawful  for  such  justice  or  justices  by  any  verbaJ- 
order  either  to  direct  such  person  to  be  removed  froi».^»- 
such  court  or  place,  or  to  bo  taken  into  custody,  auci 
at  any  time  before  the  rising  of  such  court  by  warran  "•> 
to  commit  such  person  to  gaol  for  any  period  not  ex  — 
ceeding  seven  days,  or  to  fine  such  person  in  any  sun  ^ 
not  exceeding  forty  shillings. 

X.  Whenever  information  shall  be  given  to  any  ju*  — 
tice  that  any  person  has  committed  or  is  suspected  U^^ 
have  committed  any  treason,  felony,  misdemeanor,  o:*^^ 
other  oflence,  within  the  limits  of  the  jurisdiction  o"^ 
such  justice,  for  which  such  person  shall  be  punishabl  «=^' 
(jither  by  indictment  or  upon  a  summary  conviction     J 
or  that  any  person  has  committed  or  is  suspected  t*^^ 
have  committed  any  such  crime  or  o£fence  elsewher**^ 
out  of  the  jurisdiction  of  such  justice,  either  in  Gthc-^ 
Britain  or  Irdand,   or  in  the  Isles  of  Man^  Jerset^ -9 
Guenvsey^  AldtmRy^  or  8ark^  and  such  person  is  residin^^:^ 
or  being,  or  is  suspected  to  reside  or  be,  within  th«=^ 
limits  of  the  juriscliction  of  such  justice  3  or  that  an^^ 
l)ei'8on  has  committed  or  is  suspected  to  have  committec-3 
any  crime  or  offence  whatsoever  on  the  high  seas,  or  i]C^^ 
any  ci-eek,  harbour,  haven,  or  other  place  in  which  th^Er3 
admii-alty  of  England  or  Ireland  have  or  claim  to  hav^^ 
jurisdiction,  or  on  land  beyond  the  seas  for  which  ar-^^ 
indictment  can  be  legally  preferred  in  any  place  in  th^^ 
United  Kingdom  of  England  and  Irdand^  and  suclr^ 
person  is  residing  or  bemg,  or  is  suspected  to  reside  0^ 
be,  within  the  limits  of  the  jurisdiction  of  such  justice  ^ 
or  whenever  a  complaint  shall  bo  made  to  any  justice 
as  to  any  other  matter  arising  within  the  limits  of  hi0 
jurisdiction,  upon  which  he  shall  have  power  to  xuak^ 
a  summary  order,  it  shall  be  lawful  for  such  justice  to 
receive  such  information  or  complaint^  and  to  proceed  in 
re3i)ect  to  the  same,  subject  to  the  following  provi- 
sions : 

1 .  Whenever  it  is  intended  that  a  summons  only  shill 
issue  to  require  the  attendance  of  any  penon,  the 
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information  (h)  or  complaint  may  be  made  either 
with  or  without  oath  and  either  in  writing  or 
not»  according  as  the  justice  shall  see  fit : 
2.  But  whenever  it  is  intended  tliat  a  warrant  shall 
issue  for  the  arrest  or  committal  of  any  person, 
the  information  or  complaint  should  be  in  writ- 
ing, and  on  the  oath  of  the  complainant^  or  of 
some  person  or  persons  on  his  behalf : 
^-   Whenever  any  such  information  shall  have  been 
taken  on  oath  and  in  writing  that  any  person  has 
committed,  or  is  suspected  to  have  committed, 
any  indictable  crime  or  offence,  (or  any  offence 
for  which  such  person  shall  be  punishable  upon 
summary  conviction,  and  for  whose  arrest  the 
justice  shall  issue  a  warrant),  it  shall  be  lawful 
for  the  justice,  if  he  shall  see  fit,  to  bind  the 
informant  or  complainant  by  recognizance  (A  a.*) 
or  (C.)  to  appear  at  the  court  or  place  where  the 
defendant  is  to  be  tried  or  the  complaint  is  to  be 
heard  to  prosecute  or  give  evidence,  as  the  case 
may  be,  against  such  person : 
"^^  In  all  cases  of  summary  jurisdiction  the  complaint 
shall  be  made,  when  it  shall  relate  to  the  non- 
payment of  any  poor-rate,  county-rate,  or  other 
public  tax,  at  any  time  after  the  date  of  the  war- 
rant authorizing  the  collection  of  the  same  ;  and 
when  it  shall  relate  to  the  non-payment  of  money 
for  wages,  hire,  or  tuition,  within  one  year  from 
the  termination  of  the  term  or  period  in  respect 
of  which  it  shall  be  payable ;  and  when  it  shall 
relate  to  any  trespass,  within  two  months  from 
the  time  when  the  trespass  shall  have  occurred  ; 
and  in  any  other  case  within  six  months  from 
the  time  when  the  cause  of  complaint  shall  have 
arisen,  but  not  otherwise  : 
And  in  aU  cases  of  summary  jurisdiction  any  person 
against  whom  any  such  information  or  complaint  shall 
liave  been  made  in  writing  shall,  upon  being  amenable 
or  appearing  in  person  or  by  counsel  or  attorney,  be 
entitled  to  receive  fix)m  the  clerk  of  petty  sessions  a  copy 
of  such  information  or  complaint,  on  payment  of  the 
sum  of  sixpence  to  such  clerk ;  and  such  clerk  shall  in 


Section  10. 


It  must  be  in 
writing,  and 
on  oath,  in 
certain  cases. 
Page  125 

Binding  infor- 
mant to  prose- 
cute. 


Limitation  of 

time. 

Page  34,  142. 


In  S.  P.  defen- 
dant entitled 
to  copy  of  infor- 
mation when  in 
MTritiug. 
Page  128. 


(A)  The  term  ''information"  means 
the  initiatory  step  in  proceedings  of  a 
criminal  nature.  The  term  ' '  complaint" 


designates  the  initiatory  step  in  summary 
proceedings  of  a  civU  nature.  In  re 
billon,  11  Ir.  C.  L.  R.  232,  ante  p.  117. 
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Section  10. 

Proceu  to 
eirfaroe  appear- 


In  cataeaof  1,0. 
warrant  to 
issue  in  the  fint 
instance. 
Page  39,  40, 
112,  130. 


In  cases  of  S.  J. 
RummonH  to 
issue  in  the  first 
instance. 

Page  33,  129. 


no  case  allow  the  original  information  or  compb 
be  taken  out  of  his  possession  (i). 

XL  The  manner  in  which  persons  against  whc 
such  informations  or  complaints  as  aforesaid  shal 
been  received  by  any  justice  shall  be  made  to  ap] 
answer  to  the  same  shall  be  subject  to  the  fol 
provisions : 

1.  In  all  cases  of  indictable  crimes  and  o£fences 

an  information  that  any  person  has  com 
the  same  shall  have  been  taken  in  writii 
on  oath)  the  justice  shall  issue  a  warrant 
to  arrest  and  bring  such  person  before  h 
some  other  justice  of  the  same  county,  to ; 
to  the  complaint  made  in  the  informatio: 
which  warrant  may  be  issued  or  execute 
Sunday  as  well  as  on  any  other  day) ;  o: 
shall  think  that  the  ends  of  justice  wo 
thereby  sufficiently  answered,  it  shall  be 
for  him,  instead  of  issuing  such  warrant,  1 
a  summons  in  the  first  instance  to  such  ; 
requiring  him  to  appear  and  answer  to  tJ 
complaint ;  but  nothing  herein  container 
prevent  any  justice  from  issuing  a  wan 
the  arrest  of  such  person  at  any  time  be 
after  the  time  mentioned  in  such  summ 
his  appearance  (j);  and  whenever  such 
shall  afterwards  appear  or  be  brought  bef( 
such  justice,  he  shall  proceed  accortling 
provisions  hereinafter  contained  as  to  tak 
evidence  against  such  person,  and  comi 
such  person  for  trial : 

2.  In  all  cases  of  summary  jurisdiction  the 

may  issue  his  summons  (B  a.)  directed  1 
person,  requiring  him  to  appear  and  am 
the  complaint,  and  it  shall  not  be  nccessa 
such  justice  shall  be  the  justice  or  one 


(t)  If  a  person  attempt  to  carry  away 
the  original  informations  made  by  him, 
and  the  J.  P.  being  informed  of  that,  and 
finding  that  the  party  will  not  give  them 
up  voluntarily,  nas  him  detained  by  a 
constable  and  the  documents  taken  from 
him,  he  will  not  be  guilty  of  an  assault, 
but  win  be  justifi^;  see  Gowing  v. 
Walsh,  10  Ir.  C.  L.  R.  481. 

0)  li  ft  justice  has  reason  to  believe 


from  sworn  informations  before  1 
the  defendant,  having  been  sen 
a  summons,  meditates  his  esci 
justice,  it  will  be  his  duty  to  i 
warrant  and  cause  him  to  be 
arrested;  but  there  must  be  a 
mation,  else  there  is  no  f  oundi 
the  warrant.  Stevens  v.  Clark, 
M.  509. 
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jnsiicee  by  whom  the  coniplaiiit  shall  be  after-  Section  11. 
wards  heard  and  determined;  and  in  all  cases 
of  offences  where  such  person  shall  not  appear  at 
the  required  time  and  place,  and  it  shall  be 
proved  on  oath,  either  that  he  was  personally 
served  with  such  summons  or  that  he  is  keeping 
out  of  the  way  of  such  service,  (the  complaint 
being  in  writing  and  on  oath),  the  justice  ma]i 
issue  a  warrant  to  arrest  and  bring  such  person 
before  him  or  some  other  justice  of  the  same 
county,  to  answer  to  the  said  complaint;  and 
when  such  person  shall  afterwards  be  arrested 
under  such  warranty  the  justice  before  whom  he 
shall  be  brought  may  either  by  warrant  (E  b.) 
commit  him  to  jail  until  the  hearing  of  the  com- 
plaint^  or  may  discharge  him  upon  his  entering 
into  recognizance  (C),  with  or  without  sureties, 
at  the  discretion  of  the  justice,  conditioned  for 
his  appearance  at  such  hearing : 
^d  each  summons  or  warrant  shall  be  signed  by  the  Warrant,  &c. 
^ce  or  one  of  the  justices  issuing  the  same,  and  it  ^  ^  B^;ned, 
Ull  state  shortly  the  cause  of  complaint,  and  no  sum-  bUnk^^&c* 
ions  or  warrant  shall  be  signed  in  blank ;  and  in  every  -pg^  ^^^  igo. 
ise  where  the  offence  shall  have  occurred  or  the  cause 
?  complaint  shall  have  arisen  within  the  petty  sessions 
strict  for  which  the  justice  issuing  any  such  summons 
'  warrant  shall  act,  but  the  party  or  witness  to  whom 
cb  summons  shall  be  directed,  or  against  whom  such 
inant  shall  be  issued,  shall  reside  in  an  acljoining 
unty,  it  shall  be  lawful  for  such  justice  to  compel  the  Page  26. 
pearance  of  such  party  or  witness  at  the  hearing  of 
e  charge  or  complaint  within  such  district,  in  like 
Earner  as  if  such  party  or  witness  resided  in  such  dis- 
ict,  although  such  justice  may  not  be  a  justice  of  such 
[joining  county. 

XTT.  The  manner  in  which  summonses   shall  be       Service  q/ 
Tved  shall  be  subject  to  the  following  provisions  :  Summanaa. 

1.  It  shall  be  lawful  for  the  justices  of  each  petty  j    ^     7 
sessions  to  appoint  some  one  or  more  persons  appoint  a  8um- 
who  shall  be  able  to  read  and  write,  to  act  as  mona  server, 
summons  server  or  servers  of  the  district  during 
the  pleasure  of  such  justices ;   and  any  such  Page  132. 
summons  server  shall  be  entitled  to  be  paid  by 
the  complainant  or  person  for  whom  he  may  be 
employed,  such  sum  not  exceeding  the  sum  of 
sixpence,  for  the  service  of  each  summons  upon 
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Section  1"_ 


Pa^  132. 


What  Bhall  be 
due  aervioe. 

Page  130, 181, 
182. 


Witnestet. 

Justice  may 
force  witneBses 
to  attend. 
Page  73. 


each  party  or  witiios.-^  (or  uiM)n  any  ninjil>*'i  •  -^ 
parties  or  witnesses  in  the  same  case  who  .shiill 
be  served  in  the  same  house)  as  the  justices 
shall  fix : 

2.  In  cases  of  offences  prosecuted  by  the  constabulary, 

the  summons  shdl  be  served  by  a  head  or  other 
constable,  but  in  all  other  cases  it  may  be  served 
by  the  summons  server  of  the  district,  or  (if  the 
justice  issuing  the  same  shall  so  direct  or  permit) 
by  any  other  person  whom  the  complainant  shall 
employ,  and  who  shall  be  able  to  read  and  write, 
but  in  no  case  by  the  complainant  himself : 

3.  Every  summons  shall  be  served  upon  the  person 

to  whom  it  is  directed  by  delivering  to  him  a 
copy  of  such  summons,  or  if  he  cannot  be  con- 
veniently met  with,  by  leaving  such  copy  for  him 
at  his  last  or  more  usual  place  of  abode,  or  at  his 
office,  warehouse,  counting-house,  shop,  factory, 
or  place  of  business,  with  some  inmate  of  the 
house  not  being  under  sixteen  years  of  age,  a 
reasonable  time  before  the  hearing  of  the  com- 
plaint ;  and  such  last-mentioned  service  shall  be 
deemed  sufficient  service  of  such  summons  in 
every  case  except  where  personal  service  shall  be 
specially  required  by  this  act ;  and  in  every  caao 
the  person  who  shall  serve  such  summons  shall 
endorse  on  the  same  the  time  and  place  where  it 
was  served,  and  shall  attend  with  tue  same  at 
the  hearing  of  the  complaint  to  depose,  if  necea- 
sary,  to  such  service  : 
Provided  always,  that  nothing  herein  contained  shall  be 
construed  to  affect  the  provisions  of  any  act  authoriflot^ 
the  substitution  of  service  in  particular  cases. 

XIIL  Whenever  it  shall  be  made  to  appear  to  anf 
justice  that  any  person  within  the  jurisdiction  of  aacb 
justice  is  able  to  give  material  evidence  for  the  prosecu- 
tion in  cases  of  indictable  oifences,  or  for  the  complaiiiaD| 
or  defendant  in  cases  of  summary  jurisdiction,  and^J 
not  voluntarily  appear  for  the  purpose  of  being  examin^ 
as  a  witness,  such  justice  may  proceed  as  follows : 
1.  He  may  issue  a  summons  (B  a.)  to  such  peisoni 
requiring  him  to  appear  at  a  time  and  plac^ 
mentioned  in  such  summons,  to  testify  what  he 
may  know  concerning  the  matter  of  the  wioJ- 
mation  or  complaint,  and  (if  the  justice  shall  s^ 
fit)  to  bring  with  him  and  pioduce  for 
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ation  sncli  accounts,  papers,  or  other  documents 
as  sIiaII  be  in  his  possession  or  power,  and  as 
shall  be  deemed  necessary  by  such  justice  ;  but 
in  any  case  of  an  indictable  crime  or  offence, 
whenever  the  justice  shall  be  satisfied  by  proof 
upon  oath  that  it  is  probable  that  such  person 
will  not  attend  to  give  evidence  without  being 
compelled  so  to  do,  then  (the  infonnation  or 
complaint  being  in  writing  and  on  oath),  instead 
of  issuing  such  summons  as  aforesaid,  he  may 
iasue  a  warrant  (B  b.)  in  the  tirst  instance  for 
the  arrest  of  such  person  : 

2.  And  in  any  case  when  any  person  to  whom  a  sum- 
mons shall  be  issued  in  the  iirst  instance  shall 
neglect  or  refuse  to  appear  at  the  time  and  place 
appointed  by  such  summons,  and  no  just  excuse 
shall  be  offered  for  such  neglect  or  refusal,  then 
(the  information  or  complaint  being  in  writing 
and  on  oath),  after  proof  upon  oath  that  such 
summons  was  personally  served  upon  such  per- 
son, or  that  such  person  is  keeping  out  of  the 
way  of  such  service,  and  that  he  is  able  to  give 
material  evidence  in  the  case,  the  justice  before 
whom  such  person  should  have  a])peared  may 
issue  a  warrant  (B  b.)  to  arrest  such  person,  and 
to  bring  him  at  the  time  and  place  appointed 
for  the  hearing  of  the  case,  to  testify  and  to  pro- 
duce such  accounts,  papers,  and  documents  as 
may  be  required  as  aforesaid  : 

^.  In  ^  cases  of  prosecutions  for  offences  the  evi- 
dence of  the  informer  or  party  aggrieved  shall  be 
admissible  in  proof  of  the  offence ;  and  in  all 
cases  of  complaints  on  which  a  justice  can  make  an 
order  for  the  payment  of  money,  or  otherwise,  the 
evidence  of  the  complainant  shall  be  admissible 
in  proof  of  his  complaint ;  and  in  cases  of  wages, 
hire,  or  tuition  the  evidence  of  the  master  or  em- 
ployer may,  in  the  disci*etion  of  the  justices,  be 
admitted  in  proof  against  the  complaint : 

4.  All  witnesses  shall  be  examined  upon  oath,  and 
any  justice  before  whom  any  such  witness  shall 
appear  for  the  purpose  of  being  so  examined 


Section  13. 

In  cases  of  I.  O. 
warrant  may 
issue  in  the  first 
instance. 


What  pOTBons 
shall  be  compe- 
tent witnesses. 

Page  74. 
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'i)  This  danse  appears  to  have  been 
ft  great  extent,  if  not  altogether* 
Mneded  by  the  m<n«  enlarged  pro- 


visions of  the  14  A  15  Vic.  c.  99,  s.  2 ; 
see  page  74,  et  seq. 
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.--hall  h:\\'v  lull  authni'ity  tn  a<lmini<ter  to  cvl-  r 
sucli  wituess  the  usual  oath  : 

5.  Whenever  any  person  shall  appear  as  a  witn(>ssi 

either  in  obedience  to  a  summons  or  by  rirtue  oj 
a  warrant,  (or  sliall  be  present,  and  shall  be  irer- 
bally  required  by  the  justice  or  justices  to  give 
evidence),  and  he  shall  refuse  to  be  examined 
upon  oath  concerning  the  matter  of  the  infor- 
mation or  complaint,  or  shall  refuse  to  take  such 
oath,  or  having  taken  such  oath,  shall  refuse  to 
answer  such  questions  concerning  the  said  matter 
as  shall  then  be  put  to  him,  or  shall  refuse  or 
negle<;t  to  produce  any  such  accounts,  papers,  or 
documents  as  aforesaid,  (without  offering  any 
just  excuse  for  such  refusal),  the  justice  or  jus- 
tices then  present  may  adjourn  the  proceedings 
for  any  period  not  exceeding  eight  clear  days, 
and  may,  in  the  meantime,  by  warrant  (Eb.) 
commit  the  said  witness  to  jail,  unless  he  shall 
sooner  consent  to  be  sworn  or  to  testify  as  afore- 
said, or  to  produce  such  accounts,  papers,  or 
documents,  as  the  case  may  be ;  and  if  such 
witness,  upon  being  brought  up  upon  such  ad- 
journed hearing,  shdl  again  refuse  to  be  sworn* 
or  to  testify  as  aforesaid,  or  to  produce  such 
accounts,  papers,  or  documents,  as  the  case  may 
be,  the  said  justices,  if  they  shall  see  fit»  may 
again  adjourn  the  proceedings,  and  commit  the 
witness  for  the  like  period,  and  so  again  from 
time  to  time  until  he  shall  consent  to  be  svom 
or  to  testify  as  aforesaid,  or  to  produce  auch 
accounts,  papers,  or  documents,  as  the  case  may 
be  (provided  that  no  such  imprisonment  shall  in 
any  case  of  summary  jurisdiction  exceed  one 
month  in  the  whole) ;  but  nothing  herein  con* 
tained  shall  be  deemed  to  prevent  the  justice  or 
justices  from  sending  any  such  case  for  trial,  or 
otherwise  disposing  of  the  same  in  the  meantimOr 
according  to  any  other  sufficient  evidence  which 
shall  have  been  received  by  him  or  them : 

6.  Whenever  in  cases  of  indictable  offences  the  jus- 

tice or  justices  shall  see  fit,  they  may  bind  the 
witnesses  bv recognizance  ^A  b.*)  or  ^C.)  to  appear 
at  the  trial  of  the  offenaer  and  give  evidence 
against  him ;  and  whenever  any  witness  shall 
refuse  to  be  so  bound,  it  shall  be  IblwUI  finr  the 
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justice  or  justices  by  warrant  (E  b.)  to  commit 
him  to  the  jail  of  the  county  or  place  in  which 
the  person  accused  is  to  be  tried,  there  to  be  im- 
prisoned until  the  trial  of  the  person  accused, 
unless  in  the  meantime  such  witness  shall  duly 
enter  into  recognizance  (C.)  before  some  justice 
of  the  county  in  whicli  such  jail  shall  be  situated ; 
but  if  afterwards,  from  want  of  sufficient  evi- 
dence or  other  cause,  the  justice  or  justices  before 
whom  the  person  accused  shall  have  been  brought 
shall  not  commit  him  or  hold  him  to  bail,  it 
shall  be  lawful  for  such  justice  or  justices,  or 
any  other  justice  of  the  county  by  warrant  (E  d.) 
to  order  the  keeper  of  the  jail  to  discharge  such 
witness  : 
V.  In  all  cases  of  summary  jurisdiction  it  shall  be 
lawful  for  the  justices  by  whom  any  order  for 
payment  of  money,  not  being  in  the  nature  of 
a  penalty  for  an  offence,  shall  bo  made,  to  order 
the  party  at  whose  instance  any  witness  shall 
have  been  summoned  to  pay  to  such  witness  such 
sum,  not  exceeding  two  shillings  and  sixpence, 
as  to  such  justices  shall  seem  fit,  for  his  expenses 
or  loss  of  time  for  each  day  of  attending  to  give 
evidence,  and  in  default  of  payment  thereof  at 
such  time  as  such  justice  sliall  appoint,  then  to 
issue  a  warrant  to  levy  the  amount  thereof  by 
distress  of  the  goods  of  such  party  : 
And  no  person  who  shall  be  summoned  to  attend 
•fore  any  court  of  petty  sessions,  or  before  any  justice 
It  of  petty  sessions,  as  a  witness,  shall  be  liable  to 
''"est  for  debt  whilst  at  such  court,  or  at  the  place 
^ere  such  justice  shall  sit,  or  whilst  proceeding  to  or 
^timing  from  the  same,  provided  he  shall  proceed  to 
d  return  by  the  most  direct  road  without  unnecessary 
lay ;  and  it  shall  be  lawful  for  the  court  out  of  which 
e  writ  or  process  shall  have  issued  to  order  the  dis- 
arge  of  any  person  who  shall  be  so  arrested. 
XrV.  The  manner  in  which  the  evidence  shall  be 
ten  in  proceedings  for  indictable  offences  shall  be 
bject  to  the  following  provisions  : 
1.  In  every  case  where  any  person  shall  appear  or  be 
brought  before  any  justice  or  justices  charged 
with  any  indictable  crime  or  offence,  such  jus- 
tice or  justices,  before  committing  such  person 
for  trial  or  admitting  him  to  bail,  shall,  in  the 
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presence  of  such  person,  who  shall  he  at  liber-f 
to  put  questions  to  any  witness  produced  agairxi 
him,  take  the  depositions  (A  h.)  on  oath  and  ii 
writing  of  those  who  sliall  know  the  facts  of  the 
case,  and  such  depositions  shall  he  read  over  to 
and  signed  respectively  hy  the  witnesses  who 
shall  have  heen  so  examined,  and  shall  also  be 
signed  by  the  justice  or  one  of  the  justices  who 
shall  take  the  same ;  and  if  upon  the  trial  of  the 
person  so  accused  it  shall  he  proved  by  the  oath 
of  any  credible  witness  that  any  person  whose 
deposition  shall  have  been  so  taken  is  dead,  and 
that  such  deposition  was  taken  in  the  presence 
or  hearing  of  the  person  accused,  and  that  he  or 
his  counsel  or  attorney  had  an  opportunity  of 
cross-examining  such  vritness,  it  shall  be  biwfol 
to  read  such  deposition  as  evidence  on  the  trial, 
without  further  proof  thereof  unless  it  shall  he 
yjroved  that  the  same  was  not  signed  by  the  JM- 
tice  purporting  to  have  signed  the  same  : 
"Whenever  the  examination  of  the  witnesses  on  the 
part  of  the  ])rosecution  shall  have  been  completed, 
the  justice  or  one  of  the  justices  present  shall 
(without  requiring  the  attendance  of  the  irit- 
nesses)  read  or  cause  to  be  read  to  the  penon 
accused  the  several  depositions,  and  then  take 
down  in  writing  the  statement  (A  c.)  of  snch 
person  (having  first  cautioned  him  that  he  is 
not  obliged  to  say  anything  unless  he  desires  to 
do  so,  but  that  whatever  he  does  say  will  he 
taken  down  in  writing,  and  may  be  given  in 
evidence  against  him  on  his  tried) ;  and  what' 
ever  statement  the  said  person  shcdl  then  make 
in  answer  to  the  charge  shall,  when  taken  dowti 
in  writing,  be  read  over  to  him,  and  shall  he 
signed  by  the  said  justice  or  one  of  the  justices 
present,  and  shall  be  transmitted  to  the  clerk  of 
the  crown  or  peace,  as  the  case  may  be,  aloi^ 
with  the  depositions,  and  afterwards,  upon  the 
trial,  may,  if  necessary,  and  if  so  signed,  be  givei* 
in  evidence  against  the  person  accused,  withoo* 
further  proof  thereof,  unless  it  shall  be  proved 
that  it  was  not  signed  by  the  justice  purporting 
to  sign  the  same  ;  but  nothing  herein  contained 
shall  prevent  the  j^rosecutor  from  giving  in  evi- 
dence any  admission  or  confession,  or  otlmr  state 
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ment  made  at  any  time  by  the  pereon  accused, 
and  which  would  be  admissible  by  law  as  evi- 
dence against  such  person  : 
ifi  from  the  absence  of  any  witness  or  from  any 
r  reasonable  cause,  it  shall  become  necessary  or 
sable  to  defer  the  examination  or  further  exami- 
on  of  the  witnesses  for  any  time,  it  shall  be  lawful 
the  justice  before  whom  the  person  accused  shall 
*ar  or  be  brought,  either  to  admit  such  person  to 
in  manner  hereinafter  provided,  or  by  warrant  (E  b.) 
I  time  to  time  to  remand  such  person  to  jail  for  such 
)  as  the  justice  shall  deem  expedient,  not  exceeding 
t  clear  days  ;  but  any  such  justice  may  order  the 
person  to  be  brought  before  him  or  some  other  jus- 
of  the  county,  at  any  time  before  the  expiration  of 
period  for  which  he  shall  have  been  so  remanded  : 
ided  always,  that  at  any  time  after  the  exami- 
ons  in  any  proceedings  for  an  indictable  oflfence  shall 
5  be«n  completed,  and  on  or  before  the  first  day  of 
assizes  or  sessions  or  other  first  sitting  of  the  court 
•hich  any  person  committed  to  gaol  or  admitted  to 
is  to  be  tried,  such  person  may  require  and  shall  be 
tied  to  rexjeive  from  the  officer  or  person  having  the 
ody  of  the  same  copies  of  the  depositions  on  which 
hall  have  been  committed  or  bailed,  (or  copies  of 
Mutions  taken  at  any  inquest  in  case  of  murder  or 
slaughter),  on  payment  of  a  reasonable  sum  for  the 
e,  not  exceeding  a  sum  at  the  rate  of  three  hal^ence 
3ach  folio  of  ninety  words. 

'V.  The  manner  in  which  the  person  accused  shall 
lisposed  of  when  the  evidence  shall  have  been  taken 
proceedings  for  indictable  offences  shaU  be  subject  to 
following  provisions : 

.  Whenever  the  offence  shall  have  been  committed 
within  the  jurisdiction  of  the  justice  or  justices 
present,  and  he  or  they  shall  be  of  opinion  that 
the  evidence  is  not  sufficient  to  put  such  accused 
person  on  his  trial,  he  or  they  shall  forthwith 
order  such  accused  person,  if  in  custody,  to  be 
discharged  as  to  the  information  then  under  in- 
quiry ;  but  if  in  the  opinion  of  such  justice  or 
justices  such  evidence  is  sufficient  to  put  such 
person  on  his  trial,  or  if  such  evidence  raises  a 
strong  or  probable  presumption  of  guilty  then 
such  justice  or  justices  shall  either  by  warrant 
(£  b.)  commit  bim  to  gaol,  to  be  there  kept  until 
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his  trial  for  the  said  ofEenco,  or  shall  admit  h 
to  bail  in  maimer  herinafber  provided^  accopli 
as  he  or  they  shall  see  fit : 
2.  Whenever  any  person  shall  appear  or  be  broiig 
before  any  justice,  charged  with  an  oflfon 
alleged  to  have  been  coumiitted  by  him  in  ai 
county  or  place  in  Ireland  wherein  suc-h  ju8ti( 
shall  not  have  jurisdiction,  it  shall  be  lawful  f( 
such  justice,  and  he  is  hereby  required  to  exi 
mine  such  witnesses,  and  receive  such  evidenc 
in  proof  of  such  charge  as  shall  be  produce 
before  him  within  his  jurisdiction ;  and  if  in  h 
opinion  such  evidence  shall  be  sufficient  pio( 
of  the  said  charge,  such  justice  shall  thereupoi 
either  by  a  like  warrant  (E  b.)  commit  the  pe 
son  accused  to  the  gaol  of  the  county  or  plac 
wherein  the  oifence  shall  be  alleged  to  have  bee 
committed,  or  shall  admit  him  to  bail,  accordii 
as  such  justice  shall  see  fit ;  but  if  in  his  opinio 
such  evidence  shall  not  bo  sufficient  to  put  tl 
accused  party  on  his  trial,  then  such  justice  aha 
bind  over  the  prosecutor,  if  he  shall  have  a] 
peared,  and  the  witnesses,  to  give  evidence  whc 
reqidred  so  to  do,  and  sliall  thereupon,  by  wa 
rant  (E  c),  order  such  person  to  be  taken  befoi 
some  justice  of  the  county  in  which  and  nef 
the  place  where  the  offence  is  alleged  to  ha^ 
been  committed,  and  shall  at  the  same  tim 
deliver  to  the  person  having  the  execution  < 
such  warrant  the  information,  depositions,  an 
recognizances,  if  any,  so  taken,  to  be  delivere 
to  the  justice  before  whom  the  accused  peno 
shall  be  taken  in  obedience  to  such  warrant,  an 
such  information,  depositions,  and  recognizance 
shall  be  treated  to  all  intents  as  if  they  had  bee 
taken  before  such  last-mentioned  justice  : 
Provided  always,  that  if  such  last-mentioned  justic 
shall  not  think  the  evidence  against  such  accused  part 
sufficient  to  put  him  on  his  trial,  and  shall  dischaif 
him  without  holding  him  to  bail,  any  recognizance « 
taken  by  the  said  first-mentioned  justice  shall  be  nu 
and  void. 

XVI.  The  admission  to  bail  of  persons  charged  int 
indictable  offences  shall  be  subject  to  the  following  pn 
visions  : 
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Persons  charg- 
ed with  cer^n 
crimes  may  be 
admitted  to 
baU. 


In  every  case  where  any  person  shall  he  charged  Section  16. 
hefore  any  justice  in  manner  aforesaid  with  any 
felony  (save  as  hereinafter  excepted)^  or  with 
any  assault  with  intent  to  commit  any  felony, 
or  with  any  attempt  to  commit  any  felony,  or 
with  any  offence  against  an  act  of  the  first  and 
second  years  of  his  late  Majesty  King  WiUiam 
the  Fourth,  intituled  An  act  to  amend  an  act  Page  95, 96.07. 
passed  in  the  parliament  of  Ireland  in  theffteenth 
and  sixteenth  years  of  tlie  reig^n  of  his  ifajesiy 
King  George  tJie  Thirds  intituled  ^  An  act  to  pre- 

*  vent  and  punisfi,  tumtdtuous  rising  of  persons 

*  within  this  kingdom^  and  for  ottt^  purposes 

*  therein  mentioned^'  or  with  obtaining  or  attempt- 
ing to  obtain  property  by  false  pretences,  or  with 
a  misdeameanor  in  receiving  property  stolen  or 
obtained  by  false  pretences,  or  with  perjury  or 
subornation  of  perjury,  or  with  concealing  the 
birth  of  a  child  by  secret  burying  or  otherwise, 
or  with  wilful  or  indecent  exposure  of  the  per- 
son, or  with  riot,  or  with  assault  in  pursuance  of 
a  conspiracy  to  raise  wages,  or  assault  upon  a 
peace  olticer  in  the  execution  of  his  duty,  or 
upon  any  person  acting  in  his  aid,  or  with  neglect 
or  breach  of  duty  as  peace  officer,  or  with  any 
misdeameanor  for  the  prosecution  of  which  the 
costs  may  be  allowed  out  of  the  county  rate  or 
funds,  it  shall  be  lawful  either  for  the  justice 
before  whom  such  charge  shall  be  made,  at  any 
time  before  such  person  shall  be  committed  to 
gaol,  or  for  the  justice  by  whom  the  warrant  to 
commit  shall  have  been  signed,  at  any  time  after- 
wards, and  before  the  first  day  of  the  sitting  of 
the  court  before  which  he  shall  have  been  com- 
mitted to  be  tried,  if  (having  regard  to  the  nature 
of  the  charge,  and  the  cogency  of  the  evidence 
adduced  in  support  of  itl  it  appears  to  him  to  be 
a  case  in  which  bail  ought  to  be  taken,  to  admit 
such  accused  person  to  bail  by  recognizance  {C\ 
with  one  or  more  sufficient  sureties,  at  the  dis- 
cretion of  the  justice,  conditioned  that  he  will 
appear  at  the  time  and  place  when  and  where  he 
is  to  be  tried  for  such  ofience,  and  that  he  will 
then  surrender  and  take  his  trial,  and  not  depart 
the  court  without  leave ;  and  whenever  in  any 
such  case  the  accused  person  shall  not  be  so 
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;rll:ii^:.  .1  L.  b.ill.  if  ill--  ('< 'TUluiK  in^  j:isti<v  A..'r. 

]n.' i)i  ojiiuinii  that  lie  ouglil  to  bt.-  julmitUJ  i" 
bail,  he  sliall  certify  (I  c.)  on  the  warrant  of  com- 
mitment his  consent  to  his  being  Iniiled,  stating 
also  the  amount  of  bail  which  ought  to  be  re- 
quired ;  and  any  justice  of  the  county  attending 
or  being  at  the  gaol  where  such  accused  party 
shall  be  in  custody,  on  production  of  such  certi- 
ficate at  any  time  before  the  first  day  of  the 
sitting  of  tlie  court  before  which  he  shall  have 
been  committed  to  be  tried,  may  admit  such 
accused  person  to  bail  in  mamier  aforesaid 
2.  Ill  over}'  case  where  any  person  shall  be  chai^ged 
before  any  justice  with  any  indictable  misde- 
meanor other  than  those  hereinliefore  mentioned, 
such  justice,  after  taking  the  examinations,  in- 
stead of  committing  him  to  prison,  shall  upoa 
the  application  of  such  i>ei-8on  (and  xxyxm  being 
satisfied  as  to  the  sufficiency  of  the  bail  offered)^ 
admit  him  to  l)ail  in  manner  aforesaid;  or  if  be 
shall  have  been  committed  to  gaol,  and  shall  ap- 
ply to  any  justice  for  the  same  county  to  admit 
him  to  bail  at  any  time  before  the  first  day  of 
the  sitting  of  the  court  before  which  he  shall 
have  been  c(»mmitted  to  be  tried,  such  justii< 
shall  admit  him  to  bail  in  manner  aforesaid : 
And  whenever  it  shall  not  be  convenient  for  the  surety 
or  sureties  in  any  case  to  attend  at  the  gaol  to  join  with 
the  accused  person  in  the  recognizance  of  bail,  then  the 
committing  justice  or  the  justice  by  whom  such  person 
can  be  admitted  to  bail,  as  the  case  may  be,  shall  make 
a  duplicate  of  such  certificate  (1  c.)  as  aforesaid,  and 
upon  the  same  being  ]>roduced  to  any  justice  for  the 
same  county,  it  shall  be  lawful  for  such  last-mentioned 
justice,  beforcj  such  time  as  aforesai*!,  to  take  the  recog- 
nizance of  the  surety  or  sureties  in  conformity  with  anch 
certificate  ;  and  u])on  such  recognizance  being  trailer 
mitti'xl  to  the  keeper  of  such  gaol,  and  produced  to  any 
justice  attending  or  beiiig  at  such  gaol,  it  shall  be  law- 
ful for  su(jh  last-mentioned  justice,  before  such  time  as 
aforesaid,  to  take  the  recognizance  of  such  accused  pe^ 
son  in  like  manner  as  if  the  sureties  were  present;  and 
in  all  cases  where  a  justice  shall  admit  to  bail  any  pe^ 
son  who  shall  then  1>e  in  any  gaol  charged  with  the  of- 
fence for  which  he  shall  be  so  admitted  to  bail,  such 
justice  shall  send  to  or  cause  to  be  lodged  wiUi  the 
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\'.'i'\tvT  of  such  gaol  a  wurnint  (I'^d.).  ici^uiriuLr  the  said 
kej'per  to  discharge  the  person  so  admitted  to  hail,  if 
he  be  detained  for  no  other  ofl'ence  or  under  no  civil 
process,  and  upon  sucli  warrant  being  delivered  to  such 
keeper  he  shall  forthwith  obey  the  same:  provided 
always,  that  no  justice  sliall  admit  any  person  to  bail 
for  treason,  or  for  any  felony  under  an  act  of  the  eleventh 
year  of  her  present  Majesty's  reign,  intituled  An  act  for 
the  better  security  of  tfu  Croion  and  Government  of  the 
United  Kingdom,  nor  shall  any  such  last-mentioned 
person  be  admitted  to  bail  except  by  order  of  the  Lord 
lieutenant  or  other  chief  (rovemor  or  Governors  of 
Irdand,  or  his  or  their  Cliiof  Secretary,  or  by  Her 
Majesty's  Court  of  Queen's  Bench  at  DvUinj  or  a 
judge  thereof  in  vacation. 

XVIL  Whenever  any  person  charged  with  any  such 
indictable  crime  or  ofl'ence  as  aforesaid  shall  have  been 
|»iled  in  manner  aforesaid,  it  shall  be  lawful  for  the 
jitetice  by  whom  he  shall  have  been  bailed,  or  for  any 
other  justice,  if  he  shall  see  fit,  upon  the  application  of 
*he  surety  or  of  either  of  the  sureties  of  such  person, 
■lid  upon  information  being  made  in  writing  and  on  oath 
hy  such  surety,  or  by  some  person  on  his  behalf,  that 
*he  person  so  bailed  is  about  to  abscond  for  the  purpose  of 
evading  justice,  to  issue  his  warrant  for  the  arrest  of 
8Uch  person  so  bailed ;  and  afterwards,  upon  being  satis- 
^ed  that  the  ends  of  justice  wotdd  otherwise  be  defeated, 
to  commit  such  person  when  so  arrested  to  gaol  until 
his  trial,  or  until  he  shall  produce  another  sufficient 
surety  or  other  sufficient  sureties,  as  the  case  may  be, 
in  like  manner  as  before. 

XVIIL  Whenever  an  indictment  shall  have  been 
found  by  the  grand  jury  in  any  court  of  Oyer  and  Ter- 
miner or  general  gaol  delivery,  or  at  the  general  or 
quarter  sessions  of  the  peace  in  Ireland,  against  any 
person  who  shall  then  be  at  large,  and  who  shall  not 
already  have  appeared  and  pleaded  to  such  indictment, 
(and  whether  such  person  shall  have  been  bound  by 
recognizance  to  answer  to  the  same  or  not,)  the  person 
who  shall  act  as  clerk  of  the  crown  at  such  court,  or  as 
clerk  of  the  peace  at  such  sessions,  shall,  at  any  time 
after  the  end  of  the  assizes  or  sessions  at  which  such 
indictment  shall  have  been  found,  upon  application  of 
the  prosecutor  or  of  some  person  on  his  behalf,  and  free 
firom  charge,  grant  unto  such  prosecutor  or  person  a 
certificate  (I  b.)  of  such  indictment  having  been  found  ; 
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such  indictment  to  have  been  committed,  or  in  which 
the  i)erson  tlierehy  indicted  shall  reside  or  be,  or  be 
suspected  to  reside  or  be,  such  justice  shall  issue  hi^ 
warrant  to  arrest  such  person,  and  to  cause  him  to  he 
brought  before  him,  or  some  other  justice  for  the  same 
county,  to  be  dealt  with  according  to  law ;  and  upon  such 
person  being  so  brought  before  such  justice,  and  upoa 
its  being  proved  on  oath  that  the  person  so  arrested  is 
the  same  person  who  is  charged  and  named  in  8ucU 
indictment,  such  justice  shall,  without  further  inquiry, 
either  commit  him  for  trial  or  admit  him  to  bail,  irx 
manner  aforesaid  ;  and  in  any  such  case  as  last  aforesaid 
if  the  person  so  indicted  shall  at  the  time  be  confined  irx 
any  gaol  for  any  other  offence  than  that  charged  in  such 
indictment,  such  justice  shall,  u])on  hke  proof  on  oath 
that  the  person  so  confined  is  the  same  person  whois  so 
charged  in  such  indictment,  issue  his  warrant  (E  b.)  to 
the  keeper  of  such  gaol,  commanding  him  to  detain  such 
person  in  his  custody  until  ho  shall  be  discharged  there- 
from by  due  course  of  law ;  but  nothing  herein  contained 
shall  be  deemed  to  prevent  any  clerk  of  the  crown  or 
]>eace  or  other  officer  from  issuing  any  warrant  in  any 
such  case  for  the  arrest  of  any  such  person  which  he 
might  otherwise  by  law  issue. 

XIX.  The  manner  in  which  informations,  examina- 
tions, statements  of  accused  parties,  and  recognizances  in 
proceedings  for  indictable  offences,  shall  be  disposed  o( 
when  taken,  shall  be  subject  to  the  follo\vTng  provisionB : 


1.  Every  such  information,  examination,  and  recog- 
nizance sworn,  taken,  or  acknowledged  by  or 
before  any  justice  not  sitting  in  petty  sessions 
shall,  with  all  convenient  despatch,  and  at  the 
latest  before  the  petty  sessions  then  next  ensuing 
for  the  district  where  the  case  may  have  arisen, 
be  transmitted  by  liim  to  the  justices  at  snch 
petty  sessions,  except  in  CAses  where  the  person 
accused  shall  not  have  been  committed  or  shsU 
not  l>e  amenable,  and  such  justice  shall  deem  it 
expedient  to  retain  such  documents  for  a  langer 
period : 
The  justices  at  petty  sessions  shall  transmit  or 
cause  the  clerk  of  petty  sessions  to  transmit 
every  such  infonuation,  examinatioii,  statement, 
or  recognizance  so  receiyod  from  any  justice  out 
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of  petty  sessions,  or  which  shall  be  sworn,  taken,   Section  19. 
or  acknowledged  at  petty  sessions,  to  the  clerk 
of  the  crown  of  the  county  where  the  same  shall 
relate  to  any  matter  to  be  tried  at  the  assizes,  or 
to  the  clerk  of  the  peace  where  same  shall  relate 
to  any  matter  to  be  tried  at  quarter  sessions  (I), 
with  all  convenient  despatch,  or  at  latest  within 
seven  days  from  the  holding  of  each  petty  ses- 
sions where  the  party  shall  have  been  committed 
or  shall  be  amenable,  (or  at  least  seven  days 
before  the  assizes  or  quarter  sessions,  as  the  case 
may  be,  where  the  party  shall  not  have  been 
committed  or  shall  not  be  amenable),  except  in 
cases  of  indictable  offences  where  the  party  shall 
not  have  been  committed,  or  shall  not  be  amen- 
able, and  the  justices  shall  deem  it  expedient  to 
retain  such  documents  for  a  longer  period  : 
3.  In  every  case  where  any  such  documents,  whether 
taken  in  or  out  of  petty  sessions,  shall  be  so  re- 
tained by  any  justice  for  a  longer  period  than  is 
herein-before  provided,  he  shall  endorse  on  the 
same  his  reason  for  such  retention  : 
And  in  all  cases  where  the  justices  shall  deliver  to  the  Mode  of  trans- 
clerk  of  petty  sessions  any  such  information,  examina-  niittang  infor- 
tion,  statement,  or  recognizance  to  transmit  to  the  clerks 
of  the  crown  or  peace,  the  said  clerk  of  petty  sessions 
shall  forthwith  make  an  abstract  or  schedule  of  the 
same,  specifying  the  dates  of  the  same,  and  the  dates 
when  the  same  were  received  by  him  ;   and   (when 
there  shall  be  no  more  convenient  or  safe  mode  of  trans- 
mission,) and  he  shall  be  so  directed  by  the  justices,  he 
shall  transmit  such  schedule,  together  with  the  infor- 
mations, examinations,  and  recognizances  therein  referrecl 
to,  to  the  said  clerks  of  the  crown  or  peace,  as  the  case 
may  be,  through  the  Greneral  Post  Office,  prepaying  the 
same,   and  obtaining  a  receipt   from  the   postmaster 
where  the  same  shall  be  posted,  specifying  the  date  of 
such  posting,  and  for  which  the  postmaster  by  whom 
the  same  shall  be  delivered  shall  in  like  manner  obtain 
a  like  receipt  from  the  clerk  of  the  peace,  or  clerk  of 
the  crown,  as  the  case  may  be,  and  which  receipt  such 
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returning  cases  tor  trial  to  Q.  S.  to  send 
them  to  the  next  sessions  for  the  district 
in  which  the  ofiPenoe  was  committed. 
But  the  division  of  counties  into  districts 


relates  only  to  civil  bill  jurisdiction  ;  and 
criminal  cases  may  be  returned  to  the 
sessions  for  any  other  district  of  the 
county.     See  Walsh  J.  P.  66. 
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postmaster  and  such  clerk  of  the  crown  or  peace  are 
hereby  required  to  give ;  and  the  grand  jury  of  the 
county  shall  at  the  assizes  present  to  be  paid  to  such 
clerk  of  petty  sessions  the  amount  of  the  postage  pre- 
paid by  them  for  the  transmission  of  such  documenU 
as  aforesaid  ;  and  the  sums  so  presented  shall  be  levied 
as  other  monies  presented  by  such  grand  jury. 

XX.  In  all  cases  of  summary  jurisdiction  the  pro- 
ceedings upon  the  hearing  of  the  complaint  shall  ho 
subject  to  the  following  provisions  : 

1.  Whenever  the  defendant  or  his  agent  shall  he 

present  the  substance  of  the  complaint  shall  \^ 
stated  to  him,  and  if  he  thereupon  admit  the 
truth  of  the  complaint,  then  the  justices  shalU 
if  they  shall  see  no  sufficient  reason  to  the  con- 
trary,  convict  or  make  an  order  against  hiit^ 
accordingly  ;  but  if  he  do  not  admit  the  truth  of 
the  complaint,  then  the  justices  shall  proceed  to 
hear  such  evidence  as  may  be  adduced  in  support 
of  the  complaint,  and  also  to  hear  the  defence 
and  such  evidence  as  may  be  adduced  on  behalt 
of  the  defence,  and  also  such  evidence  as  th0 
complainant  may  adduce  in  reply,  if  such  defen- 
dant  shall  have  given  any  evidence  other  than 
as  to  his  the  defeudant's  general  character  ;  but^ 
the  complainant  or  his  agent  shall  not  be  entitled 
to  make  any  observations  in  reply  upon  the  evi- 
dence given  by  the  defendant,  nor  shall  the  de- 
fendant or  his  agent  be  entitled  to  make  any 
observations  in  reply  upon  the  evidence  given  by 
the  complainant  in  reply ;  and  if  the  information 
or  complaint  shall  negative  any  exemption,  ex- 
ception, proviso,  or  condition  in  the  statute  on 
which  the  same  shall  be  framed,  it  shall  not  be 
necessary  for  the  complainant  to  prove  sach 
negative,  but  the  defendant  may  prove  the 
affirmative  thereof,  if  he  will  have  advantage  of 
the  same : 

2.  Whenever  tho  defendant  or  his  agent  shall  noi 

appear  at  the  time  and  place  mentioned  in  the 
summons,  and  it  shall  appear  to  the  justices  on 
oath  that  the  summons  was  duly  served  a  rea- 
sonable time  before  the  time  therein  appointed 
for  appearing,  and  no  sufficient  grounds  shall 
be  shewn  for  an  adjournment,  the  justiceB  may 
either  proceed  ex  parte  to  hear  and  deteimine 


\ 


r::TTY  si:.ssii)Ns  m  t,   11   <*(•    IT)   Vi< 


Page  HO. 


tliP  complaint,  (^r  may  a'ljnui'ii  llic  ln-aiing  lu  a 
future  day  : 
3.  Whenever  the  defendant  or  liis  agent  sliall  appear 
,       at  the  time  and  place  appointe<l  in  the  summons, 
or  shall  be  brought  before  the  justice  by  virtue 
of  any  warrant,  then  if  the  complainant  (having 
in  the  case  of  a  warrant  had  due  notice  of  the 
defendant's  arrest)  do  not  appear  by  himself  or 
his  agent,  the  justices  may  either  dismiss  such 
complaint,   or  may   adjourn   the  houring  to  a 
future  day  : 
^'  Whenever  any  justices  shall  proceed  to  hear  and 
determine  any  complaint  or  information  as  to 
an  offence,  they,  or  one  of  them,  shall,  when  re- 
quired 80  to  do  by  either  party  or  his  agent, 
take  or  cause  to  be  taken  a  note  in  writing  of 
the  evidence,  or  of  so  much  thereof  as  shall  be 
material,  in  a  book  to  be  kept  for  that  purpose 
by  the  clerk  of  petty  sessions,  and  which  book 
sliall  be  signed  by  one  of  the  justices  by  whom 
such  information  or  complaint  shall  have  been 
heard  on  the  day  on  which  the  same  shall  have 
been  determined. 
^^d  whenever  all  the  cases  shall  not  have  been  heard  Justices  may 
^'^^i  determined  on  any  court  day,  the  justices  then  pre-  adjourn  the 
^^t  may  adjourn  the  remaining  cases  either  to  the  2*!^°'^^ 
Jext  court  day  or  to  such  other  day  as  they  shall  see     ^   '    ^ 
^t ;  and  whenever,  either  before  or  duiing  the  hearing 
o^any  complaint^  it  shall  appear  advisable,  the  justices 
Present  may,  in  their  discretion,  adjourn  the  hearing  of 
fte  same  to  a  certain  time  or  place  to  be  then  appointed 
JUid  stated  in  the  presence  and  hearing  of  the  party  or 
parties  or  their  agents  ;  and  all  persons  whose  atten- 
dance shall  have  been  required  by  any  summons  in  any 
of  the  cases  so  adjourned  shall  take  notice  of  such 
adjournment,  and  shall  be  obliged  to  attend  on  the  day 
to  which  such  adjournment  shall  take  place,  without 
the  issue  or  service  of  any  further  summons  ;  and  in 
all  cases  of  such  adjournments  the  said  justice  may 
suffer  the  defendant  to  go  at  large,  or,  in  prosecutions 
for  offences  (where  there  shall  be  an  information  in 
writing  and  on  oath  that  the  defendant  is  guilty  of  the 
offence,)  may  commit  him  to  gaol  by  warrant  (E  b.),  or  ^*g®  ^^^• 
may  discharge  him  upon  his  entering  into  a  recogni- 
zance (C.X  with  or  without  sureties,  at  the  discretion  of 
the  justices,  conditioned  for  his  appearance  at  the  tune 
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Section  20.  and  place  to  which  such  hearing  or  further  hearing 

shall  be  adjourned. 

Adjudication  XXI.  In  all  cases  of  summary  jurisdiction  the  jtw- 

ofcase.^  tices,  having  heard  what  each  party  shall  have  had  to 

'w^^^on  ^^y*  *^^          evidence  adduced  by  each,  shall  either 

^     ^^^'  make  such  order  as  shall  be  authorized  by  the  act 

Justices  either  under  which  the  complaint  shall  be  made,  or  shall  dis- 

to  convict  or  niiss  the  complaint  either  upon  the  merits  or  without 

disioiss  on  the  prejudice  to  its  being  again  made  (m)j  and  the  entry  of 

1.  One  of  the  justices  then  present  shall  therenpoD 
Page  146.  enter  or  cause  the  clerk  to  enter  the  particulars 

of  such  case  and  the  substance  of  such  decision 
thereon  in  a  book  to  be  kept  for  that  purpose, 
to  be  called  the  "  order-book,"  according  to  the 
form  (D.)  (and  shall,  in  case  of  a  dismissal,  state 
whether  the  same  is  upon  the  merits  or  without 
prejudice  to  a  further  complaint) ;  and  such 
Pace  168.  ^ntry,  when  one  of  the  justices  present  shall 

have  signed  his  name  opposite  to  it  or  after  it 
(which  one  of  the  said  justices  is  hereby  recpiired 
to  do),  shall  be  deemed  to  all  intents  and  pur- 
poses a  conviction  or  order,  as  the  case  may  be : 
Page  148.  2.  Whenever  any  justice  or  justices  shall  have  made 

any  such  conviction  or  order  out  of  petty  sessions, 
in  the  cases  permitted  by  this  act  to  be  decided 
out  of  petty  sessions,  he  or  they  shall  either  enter 
the  same  in  the  order-book  in  manner  aforesaid, 
or  shall  enter  the  substance  of  the  decision  in 
the  form  of  certificate  (I  a.),  and  shall  forthwith, 
or  at  furthest  before  the  next  court  day,  deliver 
or  forward  such  certificate  to  the  clerk  of  petty 
sessions  of  the  district,  who  shall  enter  the  same 
in  the  proper  order-book  (with  a  special  note  that 
he  has  so  done),  and  shall  submit  such  entry  for 
signature  to  the  justices  or  one  of  the  justices  by 
whom  the  order  shall  have  been  made  upon  the 
next  day  of  his  attendance  at  petty  sessions; 
but  in  case  such  justice  shall  not  sign  the  same, 
the  clerk  shall  make  a  special  entry  to  that  eflfect 
in  the  order-book  opposite  to  such  case,  and  shall 
preserve  the  original  certificate  as  a  record  of  the 
proceedings : 

{ai)  See  anU\.  p.  146.    As  to  how  the  dismiss  should  be  entered,  aee  Mite,  p.  1^* 
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}.  The  Bub-inspector  of  constabulary  of  the  district 
shall  make  a  return  to  the  justices  at  each  petty 
sessions  of  the  particulars  of  any  cases  of  sum- 
mary jurisdiction  in  which  any  justices  of  the 
said  petty  sessions  shall  have  made  any  order  or 
issued  any  warrant  out  of  petty  sessions,  and  in 
which  any  head  or  other  constable  of  the  district 
shall  have  been  engaged  since  the  next  preced- 
ing petty  sessions : 
d  it  shall  not  hereafter  be  necessary  to  return  to 
urter  sessions  copies  of  the  summary  convictions  so 
de  and  entered  at  petty  sessions ;  but,  if  either  party 
11  require  it,  a  certiticate  (form  I  a.)  of  any  order 
made  (signed  by  the  justice  who  shall  have  made  the 
le,  or  by  any  other  justice  of  the  same  petty  sessions^ 
11  be  delivered  to  him  at  any  time  (n),  and  such 
tificate  shall  operate  to  all  intents  as  a  good  form  of 
iviction  or  order,  as  the  case  may  be,  for  any  purpose 
which  any  form  of  conviction  or  order  may  now  by 
'  be  required ;  and  in  case  of  a  dismissal,  where  the 
le  shall  be  stated  therein  by  the  justice  to  have  been 
ismissal  on  the  merits,  or  that  any  assault  was  of  a 
ling  or  justifiable  nature  (and  which  he  is  hereby 
uired  to  state  if  the  case  be  so),  such  certificate  upon 
ng  produced  shall  be  a  bar  to  any  subsequent  infor- 
tion  or  complaint  for  the  same  matter  against  the 
le  party ;  and  in  any  such  case  such  certificate  shall, 
proof  of  the  signature  uf  the  justice  to  the  same,  be 
eived  as  good  evidence  of  the  conviction  or  order  in 
courts  of  justice. 

XXII.  In  all  cases  of  summary  jurisdiction  it  shall 
lawful  for  the  justices  in  adjudicating  thereon  to 
jrcise  the  following  general  powers,  whether  the  same 
ill  be  authorized  by  the  act  under  which  the  com- 
int  shall  be  made  or  not : 

I.  In  every  case  where  the  justices  shall  be  authorized 
to  award  any  penal  or  other  sum,  they  may  order 
that  the  same  shall  be  paid  either  forthwith  or 
at  such  time  as  they  shall  see  fit  to  fix  for  tliat 
purpose,  and,  in  cases  of  a  civil  nature,  that  such 
sum  may  be  paid  either  at  once  or  by  instal- 
ments : 


Section  21. 
Page  148. 


Copies  of  eim- 
victiune  ueeti 
nt»tberetunitHl 
toQ.  S. 

Puge  170. 


General  pow- 
ers in  adjudi- 
cating. 


Page  1(53. 


n)  See  ante,  p.  170,  where  the  reader 
I  find  that  a  certificate  of  dismissal 
an  assault  case  is  a  bar  to  a  further 
•oeeding  as  to  that  assault ;  but  under 
above  section  a  certificate  of  a  dis- 


missal on  the  merits  in  case  of  trffpatt 
or  the  like  would  be  no  bar  to  a  dvil 
action  for  the  same  treflpaw,  &c. ;  see 
Somen  v.  Sullivan,  9  I.  C:.  L.  K.,  38 
app. 
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S.cti'.n  'J-2.  2.    Ill  cYt'i-y  <\i>('  wIktc  the  jii>ti('<-s  s]i;ill   awarl  :inv 

— -    ^  penal  or  other  sum  to  Ixj  piiitl,  thev  mav  oixler 

Pa^e  109, 172,  ^j^^^  ^  default  of  the  said  sum  being  paid  at  the 

time  and  in  the  manner  directed  by  their  order, 
the  goods  of  the  person  against  whom  the  said 
order  shall  be  made  shall  be  distrained  for  such 
sum,  or  for  so  much  of  such  sum  as  shall  remain 
unpaid  at  the  time  fixed,  and  also  for  the  costs 
of  such  distress : 
3.  In  every  case  of  an  offence  where  they  shall  order 
that  a  distress  shall  be  made  in  default  of  pay- 
ment  of  any  penal  sum,  they  may  order  that  ia 
default  of  the  said  sum  being  paid  as  directed^ 
the  said  person  shall  be  imprisoned  for  any  term- 
not  exceoJing  the  period  specified  in  the  follow- 
ing scale  :  (mi) 
Page  1G4.  llieim- 

priaonment 
For  any  sum  not  to 

exceed 

Not  exceeding  five  shillingB            ....  one  week. 
Exceeding  the  last,  but  not  exceeding  ten  shillinffB  -  two  weeks. 
Exceeding  the  last,  but  not  exceeding  two  pounds  -  one  month. 
Exceeding  the  last,  but  not  exceeding  five  pounds  -  two  monthi. 
Exceeding  the  last,  but  not  exceeding  ten  pounds  •  three  mtfas. 
Exceeding  the  last,  but  not  exceeding  thirty  pounds  four  monthi. 
Exceeding  the  last,  but  not  exceeding  fifty  pounds  -  six  months. 
Exceeding  the  last, one  year. 

And  any  such  imprisonment  shall  be  determin- 
able upon  payment  of  the  said  sum  and  cosUs 
and  any  costs  of  the  distress  where  a  distress 
shall  have  been  made  ;  and  such  imprisonment 
may  be  directed  in  the  same  warrant  bs  such 
distress  ;  but  if  the  said  person  shall  admit,  or 
if  it  shall  be  otherwise  proved  on  oath,  that  he 
has  no  goods,  or  that  a  distress  would  be  ruinous 
to  him  or  his  family,  they  may  order  that  such 

(nn)  Care  should  be  taken  by  magis-  sums  they  can  only  order  under  the  act 

trates  not  to  use  this  scale  of  imprison-  the  imprisonment  to  be  for  a  period  not 

inent  under  any  statutes  passed  subse-  exceeding  two  months  ;  whereas  under 

((uent  to  the  above,  without  reference  the  above  scale  the  justices  have  power 

to  their  provisions.     As  an  example,  it  to  award  three  months  in  default  of 

may  be  mentioned  that  under  the  Mali-  payment  of  a  sum  above  £5  and  not 

dous  Injuries  Act,  24  &  25  Vic.  c.  97,  exceeding  £10.   The  above  obMrvatioDS 

B.  52,  if  the  justices  have  ordered  £5  also  apply  to  proceedings  under  the  I^r* 

penalty  and  £5  as  compensation   for  oeny  Act,  24  &  25  Via  o.  06,  a.  107. 
damage,  in  default  of  payment  of  these 
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person  shall  be  imprisoned  in  the  first  instance 
for  the  like  period  for  which  he  might  bo  im- 
prisoned in  default  of  distress  : 

4.  In  every  case  of  an  offence,  where  the  order  shall 
only  have  directed  distress  in  default  of  payment 
of  a  penal  simi,  and  it  shall  afterwards  be  found 
impossible  to  execute  a  warrant  of  distress,  it 
shall  be  lawful  for  the  justices  at  petty  sessions 
to  order  a  warrant  to  issue  to  commit  the  person 
against  whom  such  order  shall  have  been  made, 
to  gaol  for  such  period  as  might  have  been 
directed  by  the  orighial  order ;  and  in  like  man- 
ner where  the  order  shall  have  only  directed  im- 
prisonment, and  it  shall  be  found  impossible  to 
execute  a  warrant  of  committal,  it  shall  be  law- 
ful for  the  justices  at  petty  sessions  to  order  a 
warrant  to  issue  to  levy  by  distress  of  the  goods 
of  such  person  such  penal  sum  as  might  have 
been  awarded  by  the  original  order ;  and  in  all 
such  cases  a  note  of  such  proceeding  shall  be 
made  by  the  justices  in  the  order  book  : 
In  every  case  of  an  offence,  where  the  act  shall 
authorize  the  justices  to  order  imprisonment, 
they  may  adjudge  by  their  order  that  the  said 
imprisonment  shall  be  either  with  or  without 
hard  labour,  according  as  they  shall  see  fit : 
In  every  case  of  an  offence,  where  the  person 
against  whom  an  order  to  imprison  shall  be 
made  shall  then  be  in  prison  undergoing  im- 
prisonment upon  a  conviction  for  any  other 
offence,  it  shall  be  lawful  for  the  justice  issuing 
the  same,  if  he  shall  think  fit,  to  order  therein 
that  the  imprisonment  shall  commence  at  the 
expiration  of  the  imprisonment  to  which  such 
person  shall  have  been  previously  sentenced  : 

7.  In  every  case  where  any  sum  shall  be  awarded 
under  the  provisions  of  any  act  as  compensation 
for  damage,  or  as  the  value  of  any  article,  or  as 
the  amount  of  any  injury  done,  such  sum  shall 
be  paid  to  the  party  or  public  body  aggrieved  ; 
but  where  the  party  aggrieved  is  unknown,  such 
sum  shall  be  applied  in  like  manner  as  any 
penalties  awarded  to  the  Crown;  and  where 
several  persons  join  in  an  offence,  and  are  seve- 
rally punished  each  in  the  amount  of  the  injury 
done,  no  more  than  one  of  such  sums  shall  be 
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paid  to  the  party  aggrieved,  and  the  rest  shall 
be  applied  as  other  penalties  awarded  to  the 
Crown  : 

8.  In  every  .case  where  the  act  [is  onel  (o)  under 

which  any  penal  sum  shall  be  ordered  to  be  paid 
as  a  penalty  for  an  offence  (and  no  sum  shall  he 
awarded  to  the  complainant  as  compensation  for 
damage),  it  shall  hQ  lawful  for  the  justices  to 
award  any  sum  not  exceeding  one  third  of  such 
penal  sum  to  the  prosecutor  or  informer,  and  the 
remainder  of  such  sum  and  all  other  penal  sums 
shall  be  awarded  to  the  Crown,  any  act  or  acts 
to  the  contrary  notwithstanding : 

9.  In  all  cases  the  justices  may  order  that  the  de- 

fendant shall  pay  to  the  complainant,  or  in  case 
of  a  dismissal  that  the  complainant  shall  pay  to 
the  defendant,  such  sum,  not  exceeding  twenty 
shillings,  for  costs,  as  to  such  justices  shall  seem 
fit,  and  the  same  shall  be  recoverable  in  the 
same  manner  as  any  penal  or  other  sum  adjudged 
to  be  paid  by  the  justices : 
Provided  always,  tliat  every  person  who  shall  aid,  abet, 
counsel,  or  procure  the  commission  of  any  offence  which 
is  or  shall  be  punishable  on  summary  conviction,  shall 
be  liable  to  be  proceeded  against  and  convicted  for  the 
same,  either  together  with  the  principal  offender,  or 
before  or  after  liis  conviction,  and  shall  be  liable  on 
conviction  to  the  same  forfeiture  and  punishment  to 
which  such  principal  offender  shall  be  by  law  liable 
(except  wh(;re  the  age  of  such  aider  or  abettor  shall  ex- 
ceed fourteen  years,  in  which  case  he  shall  be  liable  to 
the  same  forfeiture  and  punishment  to  which  any  prin- 
cipal offender  whose  age  shall  exceed  fourteen  years 
shall  be  liable  (/)),  and  may  be  proceeded  against  and 
convicted  either  in  the  county  where  such  principal 
offender  may  be  convicted,  or  in  that  in  which  sufh 
offence  of  aiding,  abetting,  counselling,  or  procuring, 
may  have  been  committed. 

XXIII.  In  all  cases  of  summary  jurisdiction,  when- 
ever an  order  shall  be  made  upon  the  conviction  of  any 
person  for  an  offence,  the  justices  shall  issue  the  proper 
warrant  for  its  execution  forthwith,  when  the  imprison- 


(o)  These  words  in  brackets  do  not 
occur  in  the  various  editions  of  this  sta- 
tute, but  they  appear  to  be  necessary  in 
order  to  make  the  passage  intelligible. 

(p)  Tbia  clause  seems  to  save  and  ex- 


cept nothing  out  of  the  operations  of  the 
proviso.  It  doubtless  means  when  the 
principal  is  undtr  14,  the  acoestory  i> 
not  to  escape  with  the  mitigated  pun- 
ishment. 


PETTY    SKSSl. 
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iij«'iit  i-^  ti)  t;ik('  p]a< .'  ijuiiu'diatcly,  <»r  al  the  lime  li\r<l 
by  tli(.*  onier  lor  the  iinprisonmoiit  to  tiike  place,  whore 
it  is  not  to  bo  immediate,  or  directly  upon  the  nonpay- 
ment of  any  penal  sum  or  the  nonperformance  of  any 
condition  at  the  time  and  in  the  manner  iixed  by  the 
Older  for  that  purpose,  or  at  furthest  upon  the  next 
conit  day  after  the  expiration  of  the  time  so  fixed  for 
the  imprisonment,  payment,  or  performance  of  a  condi- 
tion,  as  the  case  may  be,  unless  the  imprisonment  or 
penal  sum  shall  have  been  remitted  by  the  Crown  or 
other  competent  authority  in  the  interval ;  and  when- 
ever an  order  shall  be  made  in  any  case  of  a  civil  nature, 
and  the  same  shall  not  be  obeyed,  the  justice  shall  issue 
the  proper  warrant  for  its  execution  at  any  time  after 
the  time  fixed  for  compliance  with  its  directions,  where 
required  so  to  do,  by  the  person  in  whose  favour  such 
order  shall  have  been  made  or  by  some  {lerson  on  his 
behalf;  and  it  shall  not  be  necessary  that  the  justice  by 
whom  any  such  warrant  shall  be  issued  shall  be  the 
justice  or  one  of  the  justices  by  whom  the  order  shall 
have  been  made ;  provided  always,  that  in  every  case 
where  the  party  b^ing  entitled  to  ap{)eal  against  any 
such  order  shall  have  duly  given  notice  thereof^  and 
entered  into  a  recognizance  to  prosecute  the  same  in  the 
manner  hereinafter  provided,  it  shall  not  be  lawful  for 
any  justice  to  issue  any  warrant  to  execute  the  said 
order  until  such  appeal  shall  have  been  decided,  or  until 
the  appellant  shall  have  failed  to  perform  the  condition 
of  such  recognizance,  as  the  case  may  be,  (except  where 
any  act  shall  expressly  authorize  or  direct  the  levy  of 
any  sum  to  be  made  notwithstanding  the  appeal) ;  and 
in  any  case  where  any  person  shall  be  in  custody,  or 
shall  have  been  committed  to  gaol,  or  any  warrant  of 
distress  shall  have  been  issued  or  executed  under  any 
such  order,  the  justice  by  whom  the  warrant  shall  have 
been  issued,  or  any  other  justice  of  the  same  county, 
shall,  upon  an  application  being  made  to  him  in  that 
behalf,  forthwith  order  the  discharge  of  such  person 
from  custody  or  from  gaol,  or  that  such  warrant  of  dis- 
tress shall  not  be  executed,  or  that  if  executed  the  dis- 
tress shall  be  returned  to  the  owner,  as  the  case  may  lie. 
XXIV.  In  any  case  of  summary  jurisdiction,  where 
an  order  shall  be  made  by  the  justices  for  payment  of 
any  penal  or  other  sum  exceeding  twenty  shUlings,  or 
for  any  term  of  imprisonment  exceeding  one  month,  or 
for  the  doing  of  anything  at  a  greater  expense  than  forty 
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shillings,  or  for  the  estreating  of  any  recognizance  to  a 
greater  amount  than  twenty  shillings,  (hut  in  no  otlaer 
case,)  eitlier  party  (whether  he  shall  be  the  complainant 
or  the  defendant)  in  cases  of  a  civil  nature,  or  the  party 
against  whom  the  order  shall  have  been  made  in  other 
cases,  shall  be  entitled  to  appeal  to  the  next  quarter 
sessions  to  be  held  in  the  same  di\'ision  of  the  county 
when  the  order  shall  have  been  made  by  any  justice  or 
jiLstices  of  any  petty  sessions  district,  (or  U)  the  recorder 
of  any  corporate  or  borough  town  at  his  next  sessions 
when  the  order  shall  have  been  made  by  any  justice  or 
justices  of  such  corporate  or  borough  town,  (unless  when 
any  such  sessions  shall  commence  within  seven  days 
from  the  date  of  the  onier,  in  which  case  the  appeal 
may  be  made  to  the  next  succeeding  sessions  of  such 
division  or  town) ;  and  such  appeal  shall  be  subject  to 
the  following  provisions  : 

1.  The  appellant  shall  serve  notico  in  writing  of  his 

intention  to  appeal  upon  the  clerk  of  petty  ses- 
sions, within  three  days  from  the  date  of  the 
order  apjainst  which  the  appeal  shall  be  made  : 

2.  He  shall  also  within  three  days  after  such  notice 

as  aforesaid  enter  into  a  recognizance,  acconling 
to  the  form  (C.,)  ^yith.  two  solvent  sureties,  con- 
ditioned to  prosecute  such  appeal,  and  the  amount 
of  such  recognizance  shall  be  double  the  amount 
of  the  sum  and  costs  ordered  to  be  paid,  where 
payment  only  is  ordered,  or  of  such  reasonable 
amount  as  the  justices  shall  see  fit,  where  impri- 
sonment is  ordered  : 

3.  Whenever  the  appellant  shall  have  given  such 

notice  and  entered  into  such  recognizance,  there 
shall  bo  delivered  to  him  the  form  of  appeal  (H.), 
containing  a  c(;rtificate  of  the  order  against  which 
he  shall  appeal  (signed  by  the  justice  who  shall 
have  made  the  same,  or  by  any  other  justice  of  the 
same  petty  sessions) ;  and  it  shall  also  be  there- 
in certified  by  the  clerk  of  petty  sessions  that 
the  said  notice  was  duly  given,  and  that  the 
said  recognizance  was  duly  entered  into,  if  the 
fact  shall  be  so  : 

4.  Ill  every  case  where  an  appeal  shall  be  so  made, 

the  clerk  of  petty  sessions  shall  transmit  the  re- 
cognizance entered  into  to  prosecute  such  appeal 
and  all  other  proceedings  in  such  case  to  the 
clerk  of  the  peace  of  the  county,  or  to  the  proper 
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officer  of  the  recorder's  court,  at  least  seven  days 
before  the  commencement  of  the  sessions  to 
which  the  appeal  shall  be  made,  or  as  soon  after- 
wards as  may  be  practicable,  in  the  same  man- 
ner as  hereinbefore  provided  for  the  transmission 
of  informations  as  to  indictable  offences  : 
5.  The  appellant  shall  give  notice  in  writing  to  the 
opposite  party  of  his  intention  to  prosecute  his 
appeal,  at  least  seven  clear  days  before  the  com- 
mencement of  the  sessions  to  which  the  appeal 
shall  be  made  : 

Whenever  an  appeal  shall  have  been  so  made,  and 
such  last-mentioned  notice  shall  have  been  duly 
given,  it  shall  be  lawful  for  the  said  court  of 
quarter  sessions  (or  recorder,  as  the  case  may  be) 
to  entertain  the  same,  and  to  confirm,  vary,  or 
reverse  the  onler  made  by  the  justices  (as  so  cer- 
tified in  such  form  of  api)eal),  and  to  award  to 
either  party  any  sum  not  exceeding  forty  shil- 
lings for  the  costs  of  such  appeal ;  and  when- 
ever the  said  court  of  appeal  shall  have  decided 
any  such  appeal,  the  clerk  of  the  {leace  or  proper 
officer  of  the  recorder's  court,  as  tlie  case  may  be, 
shall  certify  such  decision  at  foot  of  the  form  of 
appeal,  and  return  the  same  and  the  said  pro- 
ceedings to  the  justices  of  the  petty  sessions  at 
which  the  order  shall  have  been  made,  within 
seven  days  after  such  appeal  shall  have  been 
decided;  and  whenever  any  such  appeal  shall 
not  have  been  duly  prosecuted,  the  clerk  of  the 
peace  or  proper  officer  of  the  recorder's  court,  as 
the  case  may  be,  shall  so  certify  upon  such 
recognizance,  and  return  the  same  to  the  justices 
of  the  petty  sessions  from  which  the  same  shall 
have  been  transmitted  (in  the  same  manner  and 
subject  to  the  same  provisions  as  are  hereinbe- 
fore contained  as  to  the  transmission  of  informa- 
tions for  indictable  ofiences),  within  seven  days 
after  the  termination  of  the  sessions  at  which 
such  appeal  ought  to  have  been  prosecuted,  and 
which  certificate  shall  be  free  from  any  charge  : 

And  whenever  it  shall  appear  from  such  cettificate 
that  such  appeal  has  not  been  duly  prosecuted, 
or  that  the  original  order  has  been  confirmed 
upon  appeal,  the  justices  who  shall  have  made 
the  original  order,  or  any  other  justice  of  the 
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same  petty  sessions,  shall  issue  the  proper  war- 
rant for  the  execution  of  the  same  as  if  no  such 
appeal  had  been  brought ;  and  in  every  case  in 
which  it  shall  appear  from  such  certificate  that  the 
court  of  appeal  shall  have  varied  the  original  order, 
the  said  justices  shall  forthwith  issue  the  proper 
warrant  for  the  execution  of  the  order  so  made 
by  the  court  of  appeal,  in  like  manner  as  they 
might  have  issued  a  warrant  for  the  execution 
of  the  original  order  in  case  no  appeal  had  been 
prosecuted ;  and  if  upon  any  such  appeal  either 
party  shall  be  ordered  to  pay  costs,  it  shall  be 
lawful  for  such  justices  to  enforce  payment  of 
the  same,  in  like  manner  as  any  costs  awarded 
by  the  original  order  ;  and  in  any  case  where  an 
order  by  which  any  person  shall  be  adjudged  to 
be  imprisoned  shall  be  confirmed  on  appeal,  such 
person  shall  be  liable  to  be  imprisoned  for  the 
period  adjudged  by  the  original  order,  where  he 
shall  not  have  been  apprehended  under  the  ori- 
ginal order ;  or  where  he  shall  have  been  so  appre- 
hended and  discharged,  then  for  such  period  as 
together  with  the  time  during  which  he  sball 
have  been  in  custody  shall  be  equal  to  the  pe- 
riod adjudged  by  the  original  order. 
Provided  always,  that  whenever  the  party  bound  by 
recognizance  to  prosecute  an  appeal  against  an  order  to 
imprison  shall  have  absconded,  or  when  the  party  bound 
to  prosecute  an  appeal  against  an  order  for  payment  of 
any  penal  or  other  sum  shall  have  no  goods  whereon  to 
levy  same  by  distress,  it  shall  be  lawful  for  the  justices 
at  the  petty  sessions  where  the  original  order  was  made, 
and  after  like  proof  of  notice  to  the  parties  as  in  estreat- 
ing other  recognizances  in  summary  proceedings,  to  make 
an  order  for  estreating  the  recognizance  in  any  such  case 
to  such  amount  as  they  shall  see  tit,  and  for  paying  out 
of  such  amount  such  sum  as  shall  have  been  directed  to 
be  paid  to  any  party  by  such  original  order,  and  there- 
upon to  issue  a  waiTant  (E  a)  for  the  levy  of  the  same 
upon  the  goods  of  the  several  persons  bound  thereby. 

XXV.  The  persons  to  whom  warrants  shall  be  ad- 
dre^ed  for  execution  shall  be  as  follows : — 

1.  All  warrants  in  proceedings  as  to  offences,  pun- 
ishable either  by  indictment  or  upon  sainmanr 
conviction,  which  shall  be  issued  in  any  petty 
sessions  district,  shall  be  addressed  to  the  sub- 
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inspector  or  head  constable  of  constabulary  who  Section  25. 
shall  act  for  the  place  where  the  petty  sessions 
for  such  district  shall  be  held. 
All  warrants  in  other  cases  shall  be  addressed  In  other  cases, 
either  to  the  sub-inspector  or  head-constable  of 
constabulary  in  manner  aforesaid,  or  to  such 
other  person  or  persons  (not  being  the  complain- 
ant or  a  party  interested),  as  the  justices  issu- 
ing the  same  shall  see  fit  (q), 
nd  it  shall  not  be  necessary  to  address  any  warrant 
»mmittal  to  the  keeper  of  the  gaol ;  but  upon  the 
rery  of  any  such  warrant  by  the  person  charged 
.  its  execution  to  the  keeper  of  the  gaol  to  which 
committal  shall  be  made,  such  keeper  shall  receive 
detain  the  person  therein  named  (or  shall  detain 
if  already  in  his  custody),  for  such  period  and  in 
I  manner  as  it  shall  appear  from  the  warrant  that  p      .^^ 
said  person  is  to  be  imprisoned;  and  in  cases  of  ad- 
nnients  or  remands  such  keeper  shall  bring  the  said 
on  at  the  time  and  place  fixed  by  the  warrant  for 
purpose,  before  such  justices  as  shall  be  there. 
XVI.  The  execution  of  warrants  so  addressed  to   ^.v  vham  var- 
8ub-inai)ector  or   head-constable   of  constabidary    rants  may  be 
I  be  subject  to  the  following  provisions : —  execuud. 

Whenever  the  person  against  whom  any  warrant  Executing  con- 
so  addressed  shall  have  been  issued  e^all  be  to  stabulAry  war- 
be  found  in  the  case  of  committal,  or  shall  have  rants  in  the  dis- 
goods  in  case  of  distress  in  any  place  for  which  *ri^ 
such  sub-inspector  or  head-constable  shall  act,  f]j2^i*'6    *' 
it  shall  be  lawful  for  the  sub-inspector  or  head-        ' 
constable  who  shall  act  for  the  time  being  for 
such  place,  or  for  any  head  or  other  constable  to 
be  appointed  by  him,  to  execute  the  same. 
Whenever  it  shsJl  appear  that  the  said  person  or 
his  goods,  as  the  case  may  be,  are  not  to  be  found 
in  any  place  for  which  such  sub-inspector  shall 
act,  but  that  they  are  to  be  found  elsewhere  in 
the  same  county,  the  said  sub-inspector  or  head- 
constable  shall  certify  on  the  warrant,  according 
to  the  form  (G  b.),  the  place  where  he  believes 
that  the  said  person  or  biis  goods  are  to  be  found. 

It  has  been  held  by  Napier  (Attor^  plaint  of  the  collector,  ought  to  be  given 

Scleral)  and  Whiteside  (Solicitor-  for  execution  to  the  collector.    The  same 

era!)  on  consultation  that,  notwith*  may  be  predicated  of  grand  jury  cess,  as 

ding  this  section,  the  warrant  on  an  it  would  appear, 
r  made  for  poor-rate  on  the  com- 
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Section  26. 


Certifying  out 
of  the  county. 
Page  45. 


Backing 
warrants. 

Constabulary 
warrants. 
Page  45. 
To  any  conBta- 
bulary  district 
in  Ireland 


and  also  (having  first  satisfied  himself  as  f)  \h^ 
fact)  that  he  believes  the  signature  to  the  war- 
rant to  be  genuine,  and  shall  forthwith  transmit 
the  said  warrant  to  the  sub-inspector  or  head- 
constable  who  shall  act  for  such  last  mentioned 
place,  and  the  same  shall  bo  executed  in  like 
manner  as  any  warrant  addressed  to  him  in  the 
first  instance. 
3.  Whenever  it  shall  appear  that  the  said  person  or 
his  goods,  as  the  case  may  be,  are  not  to  be  found 
in  the  county  to  which  such  sub-inspector  or 
head-constable  shall  belong,  but  that  such  per- 
sons or  his  goods,  as  the  case  may  l)e,  are  to  be 
found  elsewhere  out  of  the  said  county,  the  said 
sub-inspector  or  head-constable  shall,  as  before, 
certify  on  the  warrant,  according  to  the  form 
(G  b.),  and  forthwith  transmit  the  same  to  the 
inspector-general  of  the  constabulary  force,  to  be 
backed  as  hereinafter  mentioneil : 
Provided  always,  that  in  any  case  which  shall  appear 
to  the  justice  by  whom  any  warrant  shall  be  issue*!,  to 
be  a  case  of  emergency,  he  may  address  such  warrant 
to  any  constable  of  the  county  ;  and  it  shall  be  lawful 
for  such  constable  to  execute  such  warrant  at  any  place 
within  the  county  in  which  the  justice  issuing  such 
warrant  shall  have  jurisdiction,  or,  in  case  of  fresh  pur- 
suit of  an  offender,  at  any  place  in  the  next  adjoining 
county  (r) ;  but  the  constable  to  whom  any  such  war- 
rant shall  be  so  addressed  shall,  if  the  time  will  ])ermit 
show  or  deliver  the  same  to  the  sub-inspector  or  hea-l- 
constable  under  whose  command  the  said  constablt" 
shall  be,  who   shall  proceed    in  respect  to  the  same 
according  to  the  acts  regulating  the  constabulary  force. 
XXVIL  Whenever  any  warrant  addressed  to  the 
sub-inspector  of  constabulary,  or  to  any  head  or  other 
constable,  shall  be  so  certified  and  transmitted  to  the 
said  inspector-general,  the  manner  in  which  it  shall  be 
backed  for  execution  elsewhere  shall  be  as  follows : 
1.  Whenever  it  shall  appear  that  the  said  person  or 
his  goods  are  to  be  found  in  any  place  in  Ireland 
(not  being  within  the  police  district  of  Dublin 
metropolis),  it  shall  be  lawful  for  the  said  inspei- 
tor-general  or  for  either  of  the  deputy  inspecton- 


(r)  See  as  to  the  powers  of  constables 
to  act^in  adjoining  counties  under  con- 


stabulaiy  acts,  2  fc  8  Tic.  a  75, 1. 15 : 
11  &  12  Vic.  c.  72. 
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general  of  constabulary  to  endorse  the  said  war- 
rant according  to  the  form  (G  c),  and  to  transmit 
the  same  to  the  sub -inspector  who  shall  act  for 
such  place,  and  the  same  shall  be  executed  in 
like  manner  as  any  warrant  addressed  to  him  in 
the  first  instance. 

2.  Whenever  it  shall  appear  that  the  said  person  or 

his  goods  are  to  be  found  in  the  police  district 
of  Dublin  metropolis,  it  shall  be  lawful  for  the 
said  inspector-general,  or  for  either  of  the  said 
deputy  inspectors-general,  to  endorse  the  said 
warrant  according  to  the  form  (G  c),  and  to 
transmit  the  same  to  the  commissioners  of  me- 
tropolitan police,  and  the  same  shall  be  executed 
in  fike  manner  as  any  warrant  addressed  to  them 
in  the  iirst  instance. 

3.  Whenever  it  sliall  appear  that  the  said  person  or 

his  goods  are  to  be  found  in  some  place  in  Eng- 
land or  Scotland,  or  in  the  Isles  of  Man,  Guern- 
sey, Jersey,  Aldemey,  or  Sark,  it  shall  be  lawful 
for  the  said  inspector-general,  or  for  either  of  the 
said  deputy  inspectors-general,  in  like  manner  as 
before,  to  endorse  the  warrant  according  to  form 
(G  c),  and  it  shall  thereupon  be  lawful  for  any 
justice  or  officer  having  power  to  issue  any  war- 
rant, or  process  in  the  nature  of  a  warrant,  for 
the  arrest  of  offenders  in  any  of  the  said  places, 
upon  proof  on  oath  of  the  handwriting  either  of 
the  inspector  or  deputy  inspectors-general  by 
whom  the  same  shall  have  been  endorsed,  or  of 
the  justice  by  whom  the  warrant  shall  have 
been  issued,  to  endorse  the  same  according  to 
the  form  (G  c),  authorizing  its  execution  within 
the  jurisdiction  of  the  said  justice  or  officer  by 
the  person  bringing  the  same,  or  by  any  consta- 
ble or  other  peace  officer  of  the  county  or  place 
where  it  shall  be  so  endorsed  : 
Lnd  the  said  provisions  shall  also  apply  to  cases  in 
^hich  the  sub-inspector  shall  only  certify  that  the  sig- 
lature  to  the  warrant  is  genuine,  but  in  which  the 
»lace  where  the  said  person  or  his  goods  are  to  be  found 
hall  appear  by  other  means  than  the  said  certificate. 

XXVni.  Whenever  a  warrant  shall  be  addressed  to 
jiy  other  person  or  persons  than  the  constabulary,  and 
t  shall  appear  that  the  person  against  whom  the  same 
hall  have  been  issued  or  his  goods,  as  the  case  may  be, 


Section  27. 


To  the  police 
district  of  Dub- 
lin metropolis. 


To  England, 
&c. 
Page  45. 


The  above  pro- 
visionB  also  to 
apply  to  other 
cases. 


Warrants  ad- 
dresned  to 
other  persons 
than  the  con- 
stabulary. 
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Section  28. 


From  England 
to  Ireland. 


Page  45. 


The  above  pro- 
visions to  apply 
also  to  judges' 
warrants. 
Page  46. 


Warrants  so 
backed  to  be 
valid  for  exe- 
cution. 


are  not  to  be  found  within  the  county  in  which  the  jus- 
tice issuing  the  same  shall  have  jurisdiction,  but  in  some 
other  place  in  Ireland^  or  in  any  of  the  places  out  of 
Ireland  hereinbefore  mentioned,  it  shall  be  lawful  for 
any  justice  or  other  such  officer  as  aforesaid  of  such 
place,  upon  proof  on  oath  of  the  handwriting  of  the 
justice  who  shall  have  signed  the  warrant,  to  endorse 
the  same  for  execution  in  such  place  in  like  manner  as 
is  herein-before  provided  as  to  any  warrant  endorsed 
by  the  inspector-general  of  constabulary. 

XXIX.  Whenever  any  person  against  whom  any 
warrant  shall  be  issued  by  any  justice  or  other  such 
officer  as  aforesaid  in  England  or  Scotland^  or  in  the 
Isles  of  Man^  Guernsey^  Jersey,  Aldemey,  or  Sark,  for 
any  crime  or  offence,  shall  reside  or  be,  or  bo  suspected 
to  reside  or  be,  in  any  place  in  Ireland,  it  shall  be  law- 
ful for  the  said  inspector-general,  or  for  either  of  the 
said  deputy  inspectors-general,  or  for  any  justice  of  the 
said  last-mentioned  place,  to  indorse  the  same  in  like 
manner  and  upon  like  proof  as  aforesaid,  authorizing 
the  execution  of  the  same  within  his  jurisdiction. 

XXX.  The  aforesaid  provisions  as  to  the  endorsement 
of  warrants  shall  equally  apply  to  any  warrants  for  the 
arrest  of  any  person  charged  with  any  indictable  crime 
or  offence  for  which  he  is  punishable  by  law,  whether 
the  same  shall  be  signed  or  indorsed  or  issued  by  a  jus- 
tice of  the  peace,  or  by  a  judge  of  her  Majesty's  Court  of 
Queen's  Bench,  or  justices  of  Oyer  and  Terminer  and 
general  gaol  delivery,  in  England  or  Ireland,  or  by  the 
lord  justice  general,  lord  justice  clerk,  or  any  of  the 
lords  commissioners  of  justiciary,  or  by  any  sheriff  or 
steward  deputy  or  substitute,  in  Scotland,  or  by  the 
Chief  or  Under  Secretary  to  the  Lord  Lieutenant. 

XXXL  Whenever  any  warrant,  addressed  either  to 
the  constabulary  or  to  any  other  person,  shall  be  so  in- 
dorsed by  the  said  inspector-general,  or  by  either  of  the 
said  deputies  inspector-general,  or  by  any  justice  or 
other  such  officer  as  aforesaid,  it  shall  be  a  sufficient 
authority  to  the  person  bringing  such  warrant,  and  abo 
to  all  constables  or  peace  officers  of  the  county  or  place 
where  such  warrant  shall  be  so  indorsed,  to  execute  the 
same  by  arrest,  committal,  or  levy,  as  the  case  may  be, 
within  the  jurisdiction  of  the  said  justice  or  officer,  and 
in  case  of  a  warrant  to  arrest  any  person,  to  convey  him 
when  arrested  before  the  justice  or  officer  by  whom  the 
same  was  issued,  or  before  some  other  justice  or  officer 
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the  same  county  or  place,  to  be  dealt  with  according 
law  j  Provided  always,  that  if  the  prosecutor,  or  any 
the  witnesses  for  the  prosecution,  in  cases  of  indict- 
le  offences,  shall  then  be  in  the  county  or  place  where 
y  person  shall  have  been  arrested  under  any  warrant 

backed  as  aforesaid,  the  constable  or  other  person 
10  shall  have  arrested  such  person  shall,  if  so  diected 

the  justice  who  shall  have  indorsed  the  warrant, 
ing  the  person  so  arrested  before  him  or  some  other 
itice  of  file  same  county  or  place,  who  may  thereupon 
ce  the  examinations  of  such  prosecutor  or  witnesses, 
d  proceed  in  every  respect  as  hereinbefore  directed 
th  respect  to  persons  charged  before  a  justice  with  an 
lictable  crime  or  offence  alleged  to  have  been  com- 
tted  in  any  other  county  or  place  than  that  in  which 
:h  person  shall  have  been  arrested. 
XXXIL  The  manner  in  which  distresses  and  com- 
ttals  under  warrants  shall  be  made  shall  be  as  follows  : 

1.  Whenever  any  warrant  to  levy  any  penal  or  other 

sum  by  distress  shall  be  addressed  to  the  con- 
stabulary, the  sums  levied  under  it  shall  be 
accounted  for  under  the  provisions  of  the  "  Fines 
Act,  Irelandy  1851 ;"  but  whenever  any  such 
warrant  shall  be  addressed  to  any  other  person 
than  the  constabulary,  such  person  shall  pay 
over  the  sum  levied  under  it  to  the  person  who 
shall  appear  by  such  warrant  to  be  entitled  to 
the  same,  or  in  such  other  manner,  and  subject 
to  such  account  of  the  same,  as  the  justice  shall 
direct: 

2.  In  every  case  where  a  distress  shall  be  made  under 

any  such  warrant,  it  shall  be  lawful  for  the  per- 
son charged  with  its  execution  to  sell  the  said 
distress  within  such  period  as  shall  be  specially 
fixed  by  the  said  warrant ;  or  if  no  period  shall 
be  so  fixed,  then  within  the  peiiod  of  three  days 
from  the  making  of  the  distress,  unless  the  sum 
for  which  the  warrant  was  issued,  and  also  the 
reasonable  charges  of  taking  and  keeping  the 
said  distress,  shaJl  be  sooner  paid ;  and  in  every 
case  where  he  shall  sell  any  such  distress  he  shall 
render  to  the  owner  the  overplus,  if  any,  after 
retaining  the  amount  of  the  said  sums  and 
charges : 

3.  In  every  case  where  any  person  against  whom 

any  such  warrant  shall  be  issued  shall  pay  or 


Section  31. 


Execution  of 
warrant*. 

When  address- 
ed to  constabu- 
lary, &c. 
Page  179. 


Distrem  may 
be  sold  in  a 
certain  time. 
Page  177. 


On  payment  of 
penalty,  &c.  uo 
distress. 
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Distress  may 
be  s(>Ul  by  auc- 
tion without 
licence. 
Page  17y. 


If  sum  pai<l. 
prisoner  to  be 
discharged. 
Page  113. 


Gaoler  to  give 
recei]»t  for  pri- 
soners. 
Piige  113. 


To  what  pri- 
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shall  be  com- 
mitted in  S.  P. 
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Icllilcr  t')  tllc  |MT>nii  ]i;l\ilii(  til'' (\\rcllt:oii  (if  lb' 

same  the  tium  in  su<;h  wanimt  iiieiitiuiiotl,  "r 
shall  ])roduce  the  receipt  of  the  officer  of  lli'"" 
court  for  the  same,  and  shall  also  pay  the  amount 
of  the  expenses  of  such  distress  up  to  the  time 
of  such  payment  or  tender,  such  person  shall  le- 
frain  from  executing  the  same  : 

4.  In  every  case  where  any  sub-inspector  or  member 

of  the  metro])olitan  police  force  shall  be  em- 
powercid  to  distrain  any  goods  under  such  war^ 
rant,  he  may  and  is  hereby  authorized  to  sell  or 
caus(}  the  same  to  be  sold  by  auction  by  any 
head  constable  of  the  said  constabulary  force,  or 
by  any  member  of  the  said  metropolitan  police 
force  as  the  case  may  be,  without  procuring  any 
li(^ence  to  act  as  an  auctioneer,  and  may  deduct 
out  of  the  amount  of  8u<:h  sale  all  reasonable 
cost«  and  charges  actually  incurred  in  effecting 
the  same  : 

5.  In  every  case  where  any  person  who  shall  be  ap- 

prehended under  any  such  warrant  shall  pay  or 
cause  to  be  pmd  to  the  keeper  of  the  gaol  in 
which  he  shall  be  imprisoned  the  sum  in  the 
warrjuit  menti(med,  the  said  keeper  shall  receive 
the  same,  and  shall  thoreui)on  discharge  such 
person  if  ho  be  in  his  custody  for  no  other 
matter : 

6.  Whenevrr  the  warrant  shall  be  to  commit  any 

prisoner  to  gaol,  the  head  or  other  constable  or 
other  person  whose  duty  it  shall  be  to  convey 
such  jirisoner  to  gaol  («)  shall  deliver  over  the 
said  warrant  and  the  said  prisoner  to  the  keeper 
of  the  gaol,  who  shall  thereupon  give  to  such 
head  or  other  constable  or  other  person  a  receipt 
for  such  prisoner  (Form  F.),  setting  forth  the 
state  and  condition  in  which  he  shall  have  been 
delivered  into  the  custody  of  such  keej>er  : 

7.  In  any  case  of  summary  jurisdiction  in  which  a 

justice  shall  order  any  person  to  be  committed 
to  gaol  for  any  period,  either  in  default  of  pay- 


(«)  The  mode  by  which  the  expenses 
of  the  constable  are  paid  is  thus:  the 
policeman  should  get  a  certificate  from 
the  magistrate  for  his  ex])enses  of  trans- 
mitting the  pristmer  to  saol ;  tliese  ex- 
penses are  at  once  to  be  defrayed  by  the 
Bub-inspvctor,  who  every  month  should 


make  a  return  to  his  county-inspectflr, 
anil  this  last-mentioned  officer  should 
certify  the  amount  to  the  bo«rd  of  lupo^ 
intendence,  who  will  either  pay  the  same 
or  give  an  order  on  the  oomiiy-tnaiiirer ; 
see  statute  14  &  16  Vio.  e.  86,  t.  4,  and 
ante,  p.  112. 
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ment  of  any  sum,  or  in  default  of  distress,  or  as  Section  82. 
a  punishment  for  any  offence,  such  committal 
shall  be  to  the  county  gaol,  district  bridewell  (^), 
or  house  of  correction  of  the  county  in  which  the 
party  shall  be  arrested,  unless  where  such  arrest 
shall  be  made  in  any  county  adjoining  to  that 
in  which  the  warrant  shall  have  been  issued,  in 
which  case  the  committal  shall  be  to  any  of  the 
said  prisons  of  such  last- mentioned  county  ;  and 
whenever  any  justices  shall  order  aliy  person  to 
be  committed  on  account  of  any  adjournment  of 
the  hearing,  or  until  the  return  of  a  waiTant  of 
distress,  or  for  any  like  temporary  purpose,  such 
committal  shall  be  either  to  the  gaol  or  house  of 
correction,  district  bridewell,  or  to  any  bridewell 
or  lock-up  of  the  county,  built  or  supported  by 
county  presentment,  according  as  shall  appear 
to  the  justices  most  convenient  for  that  purpose. 
XXXIII.  Whenever  the  person  to  whom  any  war-  Return  of 
rant  shall  be  so  addressed,  transmitted,  or  endorsed  for  unexecuted 
execution  shall  be  unable  to  find  the  person  against  warrants, 
whom  such  warrant  shall  have  been  issued,  or  his  goods,  ^*^  ^° 
as  the  case  may  be,  or  to  discover  where  such  person  or 
his  goods  are  to  be  found,  he  shall  return  such  warrant 
to  the  justices  by  whom  the  same  shall  have  been  issued 
within  such  time  as  shaD  have  been  fixed  by  such  war- 
rant (or  within  a  reasonable  time  where  no  time  shall 
have  been  so  fixed),  and  together  with  it  a  certificate 
(G  a.)  of  the  reasons  why  the  same  shall  not  have  been 
executed;   and  it  shall  be  lawful  for  such  justice  to 
examine  such  person  on  oath  touching  the  non-execu- 
tion of  such  warrant,  and  to  re-issue  the  said  warrant 
again,  or  to  issue  any  other  warrant  for  the  same  pur- 
pose from  time  to  time  as  shall  seem  expedient 

XXXrV.  Whenever  any  person  shall  be  bound  to  Recognizances. 
appear,  or  to  keep  the  peace,  it  shall  be  done  by  a 
separate  recognizance  (C.) ;  but  whenever  any  person 
shall  be  bound  to  prosecute  or  to  give  evidence  as  a 
witness,  it  may  be  done  either  by  recognizance  at  foot 
of  his  deposition  (w)  (A  b.),  or  by  a  separate  recognizance 
at  the  discretion  of  the  justice  ;  and  the  taking  of  every 
recognizance  shall  be  subject  to  the  following  provisions : 


Mode  of  bind- 
ing. 


(t)  By  24  &  25  Vic.  c.  49,  committal 
for  dnmkennefls  for  a  period  not  less 
than  forty-eight  hours  may  be  to  a  local 
althoufffa  not  a  district  or  certified  bride- 


(?0  If  this  course  is  adopted  then  there 
need  be  no  further  stamp  duty  beyond 
the  Is.  stamp  on  the  information ;  vide 
sch.  C.  21  &  22  Vic.  c.  100,  ante,  p.  316. 
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Section  34. 
Amoimt. 


Particular  <ie- 
Rcription  of 
parties  bound. 


To  be  in  form 
in  8chetiule. 


Tletumini^ 
recognizance. 
}*agc  100. 


1 .  It  Bhall  be  in  such  amount  as  the  justice  shall,  in 

bis  discretion,  tbink  expedient,  except  in  cases 
of  appeal,  in  which  the  amount  shall  be  as 
herein-before  provided : 

2.  It  shall  particularly  specify  the  profession,  trade, 

or  occupation  of  every  person  entering  into  the 
same,  together  with  liis  christian  and  surname, 
and  the  name  of  the  parish  and  townland  or 
town  in  which  he  resides,  and  if  he  resides  in  a 
town  the  name  of  the  street,  and  the  number  (if 
any)  of  the  house  in  which  he  resides,  and 
whether  he  is  owner  or  tenant  thereof^  or  a 
lodger  therein : 

3.  Every  recoj^uizauce  so  taken  according  to  the  fonn 

in  the  schedule  to  this  act,  or  to  the  like  effect, 
either  at  foot  of  the  deposition  or  by  a  separate 
form,  skill  have  the  like  force  and  effect  in  bind- 
ing the  lands,  tenements,  goods,  and  chattels  of 
the  persons  acknowledging  the  same,  and  in  all 
other  respects,  which  any  recognizance  now  by 
law  has : 
And  whenever  the  condition  of  any  such  recognizance 
shall  be  to  appear  at  assizes  or  quarter  sessions,  or  at 
any  place  other  than  before  any  justice  or  justices,  or  to 
pt.^rform  the  duties  of  petty  sessions  clerk,  it  shall  be 
forwarded  to  the  clerk  of  the  cro\vn  or  peace  as  berein- 
before  provided,  and  shall  be  liable,  upon  any  breach  of 
the  condition  thereof,  to  be  estreated  in  the  same  man- 
ner as  any  forfeited  recognizance  to  appear  is  now  by  law 
liable  to  be  estreated  by  the  court  before  which  the  prin- 
cipal party  thereto  shall  have  been  bound  to  appear ; 
but  whenever  the  condition  of  such  recognizance  shall 
be  to  keep  the  peace,  or  to  appear  before  any  justice  out 
of  quarter  sessions,  or  to  perform  the  duties  of  a  pound 
keeper,  it  shall  ])e  deposited  with  the  clerk  of  petty  ses- 
sions of  the  district  by  the  justice  by  whom  it  shall 
have  been  taken  ;  and  upon  nonperfonuance  of  the  con- 
dition thereof  any  justice  who  may  then  be  there  pre- 
sent may  certify  on  the  recognizance  the  nonperformance 
of  the  said  condition,  and  it  shall  thereupon  be  lawful 
for  the  justices  sitting  at  the  petty  sessions  of  the  dis- 
trict, and  in  open  court,  upon  proof  of  the  nonpe^fo^ 
mance  of  the  said  condition,  to  make  an  order  to  estreat 
such  recognizance  to  such  amount  as  they  shaU  see  fit^ 
and  thereupon  to  issue  a  warrant  (E  a.)  to  levy  such 
amount  by  distress  and  sale  of  the  goods  of  the  parttOB 
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ahaU  have  acknowledged  the  same  (v) :  provided  Section  84. 
lys,  that  in  every  case  where  any  justice  shall  order 
such  recognizance  to  be  estreated,  proof  shall  be 
made  on  oath  that  notice  in  writing  (stating  the 
»ral  grounds  on  which  it  is  intended  to  sustain  the 
ication),  was  left  at  the  usual  place  of  abode  of  the 
y,  or  of  each  of  the  parties  if  more  than  one,  against 
m  it  is  sought  to  put  such  recognizance  in  force,  at 
i  seven  days  before  the  day  on  which  the  application 
streat  such  recognizance  shall  be  made. 
XXV.  Any  of  the  officers  or  persons  hereinafter 
tioned  who  shall  commit  any  of  the  offences  or 
ects  hereinafter  mentioned,  and  who  shall  be  con- 
id  thereof  before  any  two  justices  of  the  county 
ug  at  petty  sessions,  shall  be  liable  to  forfeit  for 
y  such  offence  or  neglect  the  penalties  hereinafter 
tioned ;  (that  is  to  say,) 

ny  clerk  of  petty  sessions  who  shall  neglect  or  re- 
fuse to  enter  any  summons  in  the  order  required 
under  the  provisions  of  this  act,  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  : 
ny  clerk  of  petty  sessions  who  shall  demand  or  re- 
ceive any  other  or  different  fees,  or  any  greater 
amount  of  fees,  as  to  any  proceedings  in  any  case, 
than  he  can  legally  demand  or  receive  under 
this  act,  shall  be  liable  to  a  penalty  not  exceed- 
ing five  pounds  : 
ny  person  who  whilst  he  shall  hold  the  office  of 
petty  sessions  clerk  shall  practise  as  an  attorney 
or  solicitor  in  any  case  at  such  petty  sessions  or  at 
thequarter  sessions  of  the  division  of  the  county 
in  which  such  petty  sessions  shall  be  situated, 
(or  who  shall  act  as  the  clerk  of  an  attorney  or 
solicitor  so  practising,  or  as  the  clerk  of  a  poor 
law  union,  or  as  a  collector  of  any  public  tax,  or 
as  a  pound  keeper,  or  as  the  keeper  or  partner 
in  keeping  any  inn  or  public  house,  or  who  shall 
engage  in  any  other  business  or  occupation  which 
the  justices  or  the  Lord  Lieutenant  shall  have 
forbidden  as  inconsistent  with  his  duties  as  petty 
sessions  clerk,)  shall  be  liable  to  a  penalty  not 
exceeding  twenty  pounds : 

The  J.  P.  has  no  jurisdiction  to     warrant  issued  for  the  forfeiture  of  a 
r  imprisonment  under  the  22nd  sec-     recognizance  to  keep  the  peace  or  be  of 
,  p.  347,  when  there  are  no  suffi-     good  behariour. 
i  goods  to  satisfy  a  distress  under  a 

W 
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Section  S5.  Any  summons-server  or  other  person  who  shall  make 

any  wilful  default  in  serving  any  summons  shall 
be  liable  to  a  penalty  not  exceeding  forty  shil- 
lings : 
Any  sub-inspector,  head  or  other  constable,  or  other 
person  who  shall  wilfully  neglect  to  return  any 
unexecuted  warrant  at  the  time  required  by  the 
justices,  or  who  shall  commit  any  wilful  defiswlt 
in  respect  to  the  execution  of  the  same,  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds  (ir). 
Any  person  in  whose  possession  any  books,  papers, 
or  other  effects  belonging  to  the  justices  at  petty 
sessions,  or  relating  to  such  court,  shall  be,  upon 
or  after  the  death,  resignation,  suspension,  or 
dismissal  of  any  petty  sessions  clerk,  and  who 
shall  refuse  to  deliver  up  the  same  to  the  sub- 
inspector  or  head    constable  or  other  person 
directed  by  the  justices  under  the  provisions  of 
this  act  to  demand  the  same,  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds : 
Any  person  who  shall  oppose  or  hinder  any  search 
under  any  warrant  issued  by  the  justices  for  the 
discovery  of  any  such  books,  papers,  or  other 
effects  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds. 
Any  person  having  any  other  duty  to  perform  under 
the  provisions  of  this  act,  and  who  shall  wilfully 
neglect  to  })eribrm  the  same,  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 
And  it  shall  be  lawful  for  the  said  justices  to  award  the 
said  penalties  ;  and  if  the  same  shall  be  imposed  upon 
any  member  of  the  constabulary  force,  the  amount  shall 
bo  deducted  from  his  pay  ;  but  if  imposed  on  any  other 
person,  then  in  default  of  payment  thereof  forthwith, 
or  at  such  time  as  the  justices  shall  fix,  such  person 
may  be  committed  to  prison  for  the  like  period,  in  pro- 
portion to  the  amount  of  the  penalty  imposed,  for  which 
the  justices  are  authorized  to  commit  any  offender  in 
default  of  distress  for  any  other  penalty  under  the  pro- 
visions of  this  act. 
Formx  XXXVI.  In  all  proceedings  under  this  act  the  several 

ofpt-vrtilure,    fonns  in  the  schedule  to  this  act  contained,  or  forms  to 


Offences  against 
tfiis  Act. 

JuRticeg  may 
award  tlie 
foregoing 
penaltieh. 


(ir)  See  14  &  15  Vic  c.  90,  8.  8,  Ci. 
2,  post,  for  penalty  on  constables  ne- 


glecting to  aooount  or  pay  over  amomti 
levied. 
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like  effect,  shall  be  deemed  good,  valid,  and  suffi- 
it  in  law,  and  shall  be  the  proper  forms  to  be  used, 
Q  in  cases  in  which  other  and  different  special  forms 
11  be  or  shall  have  been  provided  by  the  particular 
or  acts  under  which  the  information  or  complaint 
11  be  made  (x);  but  no  departure  from  any  of  the 

I  first-mentioned  forms,  or  omission  of  any  of  the 
ticulars  required  thereby,  or  use  of  any  other  words 
n  those  indicated  in  such  forms,  shall  vitiate  or 
ke  void  the  proceeding  or  matter  to  which  the  same 

II  relate,  if  the  form  used  be  otherwise  sufficient  in 
stance  and  effect,  and  the  words  used  clearly  express 

intention  of  the  person  who  shall  use  the  same  ; 
I  it  shall  be  sufficient  in  any  of  the  forms  provided 
this  act  to  state  sums  of  money  either  in  words  or 
ires,  according  as  the  person  using  the  same  shall 

fit :  provided  always,  that  it  shall  be  lawful  for  the 
•d  Lieutenant,  from  time  to  time,  with  the  advice 

I  consent  of  the  privy  council,  to  extend  the  said 
m  of  order-book  (D.)  so  far  as  to  adapt  it  to  any  like 
ceedings  either  now  or  not  provided  for  therein  : 
vided  also,  that  the  sealing  of  any  warrant  or  other 
m  of  procedure  under  this  act  shall  not  be  necessary 
addition  to  the  signature  of  the  justice  by  whom  the 
le  shall  be  signed  (lA. 

iXXVn.  Aiid  witn  a  view  to  simplify  forms,  the 
secutor  or  party  at  whose  instance  the  proceeding 

II  take  place,  may  be  termed  in  such  forms  the 
)mplainant,"  whether  he  shall  be  an  informant,  or 
secutor,  or  otherwise  ;  and  the  matter  of  the  pro- 
ding  may  be  termed  the  "  complaint,"  whether 
nded  on  an  information  or  otherwise  ;  and  in  sum- 
ry  proceedings  the  decision  of  the  justices  may  be 
ned  their  "  order,"  whether  the  same  shall  be  a  con- 
bion  or  otherwise. 

CSXVIIL  It  shall  be  sufficient,  in  any  information 
complaint,  or  the  proceedings  thereon,  to  describe 
property  belonging  to  or  in  the  possession  of 
tners,  joint-tenants,  parceners,  or  tenants  in  com- 
Q,  as  the  property  of  any  one  of  such  persons  who 
U  be  named,  and  of  another  or  others,  without 
ning  them,  as  the  case  may  be  ;  and  any  work  or 


Section  36. 

Forms  in  the 
schedule  to  be 
deemed  valid. 
Page  165. 


Page  148. 


Page  41,  175. 


General  terms 
to  be  used. 


Page  147. 

Description  of 

the  property, 

&o. 

Page  126, 127, 

161. 


;)  Upon  a  certiorari,  the  court  will 
go  into  the  form  of  the  conviction, 
ire  the  conviction  follows  the  fonn 
m  by  the  act    B.  v.  Mayor  of  Clon- 


mel,  9  Ir.  C.  L.  R.  277. 

(y)  No  warrant  can  be  signed  in  blank  ; 
see  sec.  11  ante,  and  p.  41. 
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Section  38. 


No    objection 
to  be  allowed 
for  any  vari- 
ance, defect, 
&c. 
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building  made,  maintained,  or  repaired  at  the  expense 
of  any  county  or  place,  or  any  materials  for  the  TnAing, 
altering,  or  repairing  of  the  same,  as  the  property  of  the 
inhabitants  of  such  county  or  place  respectively ;  and 
any  goods  provided  by  guardians  of  the  poor  or  thdr 
officers  respectively  for  the  use  of  the  poor,  as  the  goodB 
of  the  guardians  of  the  poor  of  the  union  to  which  the 
same  belong,  without  naming  any  of  them;  and  any 
materials  and  tools  pro\ided  for  the  lepair  of  highways 
at  the  expense  of  baronies  or  other  districts  in  which 
such  highways  may  be  situate,  as  the  property  of  the 
county  surveyor  or  surveyors  respectively,  without 
naming  him  or  them ;  and  any  materials  or  tools  pro- 
vided for  making  or  repairing  any  turnpike  road,  and 
any  buildings,  gates,  lamps,  boards,  stones,  posts,  Hsnce^ 
or  other  things  erected  or  provided  for  the  purpose  of 
any  such  turnpike  road,  as  the  property  of  the  commis- 
sioners or  trustees  of  such  turnpike  road,  without 
naming  them ;  and  any  property  of  any  persons  de- 
scribed in  any  act  of  parhament,  or  in  any  charter  or 
letters  of  incorporation,  as  commissioners,  directois, 
trustees,  or  by  any  other  general  designation  whatso- 
ever, as  the  property  of  such  commissioners,  directors, 
trustees,  or  persons  described  by  such  other  general 
designation,  without  naming  them  ;  and  whenever  it 
may  be  necessary  to  mention  any  of  such  persons  or 
parties  in  any  suit,  information,  or  complaint,  it  shall 
be  sufficient  to  describe  them  in  manner  aforesaid. 

XXXDL  In  cases  of  summary  proceedings  no  vari- 
ance (z)  between  the  information  or  comphunt  and  the 
evidence  adduced  in  support  thereof,  as  to  the  time  at 
which  the  offence  or  cause  of  complaint  shall  be  alleged 
to  have  been  committed  or  to  have  arisen,  shall  he 


(z)  It  has  been  held  under  the  follow- 
ing circumstances  that  the  variance  be- 
tween the  information  and  the  evidence 
on  the  part  of  the  informant  was  not 
material  under  the  corresponding  section 
in  the  English  Act,  11  &  12  Vic  c.  48, 
8.  9.  An  infonnation  was  laid  against 
the  appellant  under  the  16  &  17  Vic. 
c.  119,  which  charged  him  with  having 
on  the  5th  October,  and  on  divers  other 
days  and  times  between  the  said  5th 
October  and  the  laying  the  infonnation 
(the  16th  November),  being  then  and 
there  the  occupier  of  a  certain  house, 
knowingly  and  wilfully  opened,  kept, 


and  used  the  same  for  the  parpoM  of 
betting  with  persons  resorting  ueivta 
The  justices,  Sn  a  case  for  the  opiiuon  of 
the  court,  stated  that  it  was  OTtahBshH 
to  their  satistiiotion  that  he  did  so  keep 
and  use  the  house  on  the  8th  Novemiber, 
but  not  on  the  5th  October,  or  any  other 
day ;  and  they  convicted  him  of  the  of- 
fence conunitted  on  the  8th  Noivembor. 
Held,  that  the  infonnation  was  good,  as 
not  iJleging  more  than  one  offisnoe,  and 
that  the  oonviction  thereofn  might  tiiao- 
fore  be  uphdd.  Onley,  App.,  Gee^ 
Besp.;  7  Eng.  J.  N.  8.  670. 
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deemed  material,  if  it  be  proved  that  such  information 
or  complarat  was  in  fact  laid  or  made  within  the  time 
limited  by  law  for  laying  or  making  the  same ;  and  any 
variance  between  such  information  or  complaint  and 
the  evidence  adduced  in  support  thereof,  as  to  the  place 
in  which  the  same  shall  be  alleged  to  have  been  com- 
mitted or  to  have  arisen,  shall  not  be  deemed  material, 
Erovided  that  the  said  offence  or  cause  be  proved  to 
ave  been  committed  or  to  have  arisen  within  the 
jurisdiction  of  the  justice  or  justices  by  whom  such  in- 
formation or  complaint  shall  be  heard  and  determined ; 
and  no  objection  shall  be  taken  or  allowed  in  any  pro- 
ceedings to  any  information,  complaint,  summons,  war- 
rant, or  other  form  of  procedure  under  this  act,  for  any 
alleged  defect  therein  in  substance  or  in  form,  or  for 
any  variance  between  any  information,  complaint,  or 
summons,  and  the  evidence  adduced  on  the  part  of  the 
complainant  or  prosecutor  at  the  hearing  of  the  case  in 
summary  proceedings,  or  at  the  examination  of  the 
witnesses  by  a  justice  or  justices  in  proceedings  for 
indictable  offences :  Provided  always,  that  if  any  such 
variance  or  defect  shall  appear  to  the  justice  or  justices 
at  the  hearing  to  be  such  that  the  defendant  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  such 
justice  or  justices,  upon  such  terms  as  he  or  they  shall 
think  fit,  to  adjourn  the  hearing  of  the  case  to  some 
future  day,  and  in  the  meantime,  in  cases  of  proceed- 
ings for  offences,  to  commit  the  said  defendant  to  gaol, 
or  to  discharge  him,  upon  his  entering  into  a  recogni- 
zance conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  shall  be  so  adjourned 

XL.  No  receipt  required  to  be  given  imder  the 
provisions  of  this  act  shall  be  subject  to  any  stamp 
duty  payable  to  the  crown. 

XIJ.  Nothing  in  this  act  shall  extend  to  the  police 
district  of  Dublin  metropolis,  or  alter  or  affect  in  any 
manner  whatsoever  any  of  the  provisions  or  enactments 
contained  in  any  act  regulating  the  powers  and  duties 
of  justices  of  the  peace  or  of  the  police  of  the  district 
of  Dublin  metropolis,  or  be  deemed  applicable  in  any 
way  to  the  same,  save  so  far  as  relates  to  the  backing 
or  executing  of  any  warrants,  or  to  alter  the  provisions 
of  any  act  or  acts  whereby  any  part  of  any  county  is 
annexed  for  the  purpose  of  criminal  proceedings  to  any 
other  county,  or  whereby  any  offences  committed  in 


Section  39. 

Page  88,  127, 
133,  141,  142 
160. 


Miscellaneout 
prwigions. 

Receipts  not  to 
be  subject  to 
stamps. 
Act  not  to  ex- 
tend to  Dublin 
metropolis. 
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Section  il. 

Act  shall  not 
extend  to  rev- 
enue, &c  cases. 


The  following 
statutes  and 
parts  of  sta- 
tutes repealed : 
7 &8 Geo.  IV. 
c.  67. 


6&7WiU.  IV. 
c.  84. 


12  &  18  Vic. 
c.  70. 


12  &  18  Vic. 
c.  69. 


Interpretation 
of  teiins. 


one  county  are  authorized  to  be  tried  in  any  other 
county. 

XLII.  Nothing  in  this  act  shall  extend  or  be  con- 
strued to  extend  to  any  information  or  complaint  or 
other  proceeding  under  or  by  virtue  of  any  of  the  acts 
relating  to  Her  Majesty's  revenue  of  excise  or  customs, 
stamps,  taxes,  or  post  office,  or  relating  to  the  preserva- 
tion of  game  (a),  except  that  all  proceedings  as  to  the 
same  may  be  in  the  forms  of  procedure  required  by  this 
act,  or  as  near  thereto  as  the  circumstancos  of  the  case 
will  admit 

XLin.  The  following  acts  and  parts  of  acts,  so  far 
as  the  same  relate  to  Ireland,  shall,  from  and  after  the 
first  day  of  November,  one  thousand  eight  hundred 
and  fifty-one,  be,  and  the  same  are  hereby  repealed ; 
that  is  to  say,  an  act  passed  in  the  seventh  and  eighth 
years  of  the  roign  of  King  Greorge  the  Fourth,  intituled 
"An  Act  for  the  better  Administration  of  Justice  at 
the  holding  of  Petty  Sessions  by  Justices  of  the  Peace 
in  Ireland,"  so  far  as  relates  to  any  proceeding  by  jus- 
tices in  or  out  of  petty  sessions  ;  and  an  act  passed  in 
the  sixth  and  seventh  years  of  King  William  the  Fourth, 
intituled  "  An  Act  to  amend  an  Act  passed  in  the 
Seventh  and  Eight  Years  of  the  Reign  of  His  Majesty 
King  George  the  Fourth,  for  the  better  Administration 
of  Justice  at  the  holding  of  Petty  Sessions  by  Justices 
of  the  Peace  in  Ireland,"  so  far  as  relates  to  any  pro- 
ceeding by  justices  in  or  out  of  petty  sessions ;  and  an 
act  passed  in  the  twelfth  and  thirteenth  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to 
facilitate  the  Performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Quarter  Sessions  in  Ireland,  with 
respect  to  Persons  charged  with  Indictable  Offences ;" 
and  an  act  passed  in  the  twelfth  and  tliirteenth  years 
of  the  reign  of  her  present  Majesty,  intituled  "  An  Act 
to  facilitate  the  Performance  of  the  Duties  of  Justices 
of  the  Peace  out  of  Quarter  Sessions  in  Ireland,  with 
respect  to  Summary  Convictions  and  Orders ;"  and  all 
other  act  or  acts  or  parts  of  acts  which  are  inconsistent 
with  the  provisions  of  this  act,  except  as  to  proceedings 
now  pending  to  which  the  same  or  any  of  them  are 
applicable. 

XLIV.  In  the  interpretation  of  this  act  and  of  the 
schedules  thereto  annexed,  save  where  there  is  anything 

(a)  The  fishery  acts  are  within  the  operation  of  this  act 
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1  the  subject  or  context  repugnant  to  such  construe-  Section  44 
ion,  the  word  "county"  shaU  be  deemed  to  mclude 
county  of  a  city,"  "  county  of  a  town,"  or  "  riding  of 
county,'*  as  the  case  may  be ;  the  expression  "  sum- 
lary  jurisdiction"  shall  be  deemed  to  mean  any  case 
}  to  which  a  summary  conviction  or  order  may  be 
lade  by  a  justice  or  justices  out  of  quarter  sessions ; 
ttd  **  summary  proceedings"  shall  mean  any  proceed- 
igs  in  respect  to  such  case;  the  word  "complaint" 
lall  include  "  information,"  and  "  complainant"  shall 
Lcludo  "  informant"  or  "  prosecutor ;"  the  word  "ordef*  Pag«  146. 
aall  include  "  conviction ;"  the  words  "  Lord  lieute- 
ant"  shall  include  any  other  "  chief  governor  or 
ovemors  of  Ireland;"  the  word  "quarter  sessions" 
ball  include  any  general  sessions  of  the  peace  for  the 
ounty  ;  the  word  "justice"  shall  mean  "justice  of  the 
«ace,"  and  shall  include  the  "cliiof  magistrate"  for 
he  time  being  or  the  "  borough  justices"  of  any  corpo- 
ate  town;  the  word  " constabular}' "  shall  mean  the 
onstabulary  force  of  Ireland ;  the  words  **  proper  officer 
f  the  recorder's  court,"  shall  mean  the  town  clerk 
^here  there  shall  be  a  town  clerk ;  and  where  there 
hall  be  no  town  clerk,  the  person  whose  duty  it  shall 
)e  to  make  entries  of  the  proceedings ;  the  word 
'month"  shall  mean  **  calendar  month;"  the  word 
*gaol"  shall  include  any  "house  of  correction"  or 
'bridewell,"  or  other  "place"  of  imprisonment  of  the 
jounty;  the  word  "keeper  of  the  gaol"  shall  include 
*  bridewell  keeper,"  or  the  keeper  or  governor  of  any 
>ther  piison ;  the  word  "  goods"  shall  include  "  chat- 
tels ;"  and  the  word  "  oath"  shall  include  "  affirmation" 
)r  "  solemn  declaration,"  as  the  case  may  be ;  and  the 
references  in  this  act  by  letters  to  the  forms  to  be  used 
shall  be  to  the  forms  in  the  schedule  to  this  act 
umexed. 

XLV.  In  citing  this  act  in  other  acts  of  parliament^ 
7T  in  any  legal  or  other  instruments  or  proceedings,  it 
shall  be  siifficient  to  use  the  expression  "  The  Petty 
Sessions  (Ireland)  Act,  1851." 

XLYI.  The  first  and  second  sections  of  this  act  shall 
soromence  and  take  effect  \i\yon  the  passing  of  the  act, 
md  the  other  sections  of  the  act  shall  commence  and 
take  effect  upon  the  first  day  of  November,  one  thou- 
sand eight  hundred  and  fifty -one. 

XL'NTLL  This  act  shall  extend  and  be  construed  to 
extend  to  Ireland  only,  save  and  except  the  several 


Short  title  of 
act. 


Commence- 
ment of  act. 


Act  to  extend 
to  Ireland  only. 


16** 
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Section  47. 


Schedule  to  be 
part  of  act. 


piovisions  bereinbefore  contained  lespecidng  the  baddog 
and  execution  of  warrants  and  the  taking  of  examina- 
tions  ;  and  nothing  in  this  act  shall  be  deemed  to  alter 
or  affect  the  jurisdiction  or  practice  of  the  Court  of 
Queen*8  Bench  in  Ireland. 

XLVllL  The  schedule  to  this  act  annexed  shall  be 
deemed  to  be  part  of  this  act 
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Schedule  to  14  &  15  Vic,  Cap.  93. 

Forms  (A.) — Proofs. 
(A  a.)  Information. 

—  Complainant.  1  Petty  Sessions  District  of — 

—  Defendant      J  County  of  — 

The  infonnation  of  A.  B.  of  M,  N.  who  saith 
on  his  (1)    that  (») 


Taken  before  me  this         day  of  in  the 

year  Eighteen  Hundred  and  Fifty        at 
in  the  said  county. 

Signed Justice  of  said  County. 


%*  The  words  in  tlie 
margin  in  ttoZicf,  or  words 
to  the  like  effect,  are  to  be 
used  according  to  the  <ar- 
cumstancee  of  each  < 


(A  b.)  Deposition  of  a  toitness. 

—  Complainant.  I  Petty  Sessions  District  of — 

—  Defendant      J  County  of  — 

The  deposition  of  X.  Y.  of  M.  N.,  taken  in 
the  presence  and  hearing  of  C.  D.,  who  stands 
chai^d  that  (^) 

The  said  deponent  saith  on  his  (2) 
that  («)♦ 


(I)  Oath  or  A^lrmaHon, 
(^  Sute  Cadss  or  CoicPLAnT, 
with  time  and  plsoei 
Adding:— 

For  the  Arreet  of  a  WitneaiL 
And  ht  further  saith  that  X.  T. 
can  give  material  mridmett  hit 
it  not  Ukdy  to  attend  vohun- 
tar^ ;  or,  (and  ii  tttping 
cut  €f  the  way  qf  ptrmnal 
urviee  ef  summons);  or,  ftnr 
•oreties  for  the  peace,  and  he 
makes  this  information  for  the 
saf^  of  Ms  person  and  pro- 
perly,  and  not  ftom  maUce  or 
reeengs  against  the  said  C.  J>. 


(V  Causb  of  GoKPLADrr,  with 
time  and  place. 

(2)  Oath  car  Afirmation. 

(8)  DKPoeinoN  as  neai^  aa 
poaaible  in  the  words  of  the 
witneaa,  and  to  he  signed  Ij 
him,  if  he  wiD. 


*.*  In  all  forms  of  procedure  the  name  and  description  of  each  party  is  to  be 
specified  in  like  manner  and  with  the  same  particulars  as  is  required  by  this  act 
(Sect,  zxxiy.)  as  to  any  party  bound  by  a  recognizance. 

*  The  informant  or  witness  may  be  bound  to  prosecute  or  give  evidence  by  the 
following  form  of  recognizance  at  foot  of  his  information  or  deposition : — 

And  uie  said  informant  {or  deponent)  binds  himself  to  attend  at  on  the 

to  prosecute  {or  to  give  evidence  against)  the  said  C.  J),  for  the  said 
offence,  or  otherwise  to  forfeit  to  the  Crown  the  sum  of 

Signed Informant  {or  Deponent). 

Taken  before  me  this        day  of        in  the  year  Eighteen  Hundred  and  Fihj 
at  in  the  said  county. 


Signed- 


•  Justice  of  said  County. 
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(A  c.)  StatemerUof  the  Accused. 

—  Complainant  \  Petty  Sessions  Distiictof— 

—  Defendant       f  County  of  — 

A  charge  having  heen  made  against  C,  D. 
ttiJl^pu^^''*"'''^""  ^^  ^^^^  *^®  undersigned  justice  that  (») 


and  the  said  charge  having  heen  read  to  the 
said  C.  />.,  and  the  witnesses  for  the  prosecu- 
tion having  heen  severally  examined  in  his 
presence,  and  the  said  (7.  D.  having  heen  fiist 
duly  cautioned  that  he  was  not  obliged  to  say 
anything,  hut  that  whatever  he  did  say  might 
be  given  in  evidence  against  him  upon  his 

poHlble,  and  to  be  signed  by 
]iim,lfliewiIL 

Taken  before  me  this         day  of  in  the 

year  Eighteen  Hundred  and  Fifty       at 
in  said  county. 

Signed Justice  of  said  County. 


(1)  Uattir  of  Declaration. 


(A  d.)  Solemn  Declaration, 

—  Cojnplainant,  \  Petty  Sessions  District  of— 

—  Defendant,      j   Coimty  of  — 

I,  A,  B.y  do  solemnly  and  sincerely  declare, 
that  (1) 


and  I  make  this  solemn  declaration  conscien- 
tiously believing  the  same  to  be  true,  and  by 
virtue  of  the  provisions  of  an  act  passed  in  the 
sixth  year  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  chapter  sixty- two, 
for  the  Abolition  of  unnessary  Oaths. 

Signed 

Made  and  subscribed  before  me  this  day 

of       in  the  year  Eighteen  himdied  and 
Signed Justice  of  said  County. 
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Forms  (B.)— Process  to  enforce  Appearance. 
(B  a.)  Summons. 

—  CamplainanU  1  Petty  Seasions  District  of — 

—  Dffeiidant.      J  County  of  — 

Whereas  a  complaint  has  been  made  to  me 
that  (1) 


(1)  Causb  of  Complaint,  with 
time  and  place. 


This  is  to  command  you  to  appear  as  a  («)     ^^'^'^''  ^'■^**^'"  "^  '^"■ 

on  the  hearing  of  said  complaint  at        on  the 
day  of  at  o'clock,  before  such 

Justices  as  shall  be  there. 

Signed Justice  of  said  County, 

This        day  of  185     . 

To of 


(B  b.)  Warrant  to  Arrest  (h). 

—  Complainant,  I  Petty  Sessions  District  of — 

—  D*ifendant,     J  County  of — 

Whereas  a  complaint  has  been  made  on  oath 
and  in  writing  that  (*) 


and  (^) 

This  is  to  command  you  to  whom  this  warrant 
is  addressed  to  arrest  the  said 

{') 

of 

and  to  bring  him  before  me  or  some  other 
justice  of  the  coimty  to  answer  to  the  said 
complaint. 

Signed Justice  of  said  County, 

This            day  of  185    . 

To  (*) of 


(1)  Cadss  op  CoMPLAirr,  wtth 
time  and  place. 

(2)irthecaae1)eao,add— 
For  defendant, 

vrhereas  tht  »aid   C.  D.  Ma* 
negUeUd  to  appear    in   ub9{ 
Meneeto  atummoiu. 
For  wltneaa, 

Whgreoi  Oath  has  been  matU 
that  X.  T.  eon  viv  materiai 
evidence,  but  will  not  atUnd 
vohmlariljf ;  or  is  jmrposelp 
ke^ng  out  qf  the  lasy  of  per- 
sonal service  of  a  mnanans. 
If  alter  indictment— 
It  has  been  csHi/kd  to  me  thai 
(state  as  in  certificate  of  derk 
of  crown  or  peace). 
(8)  Pebsok  agalnat  whom  war- 
rant li  iisued. 

(4)  ADDRE8.^ 

**  The  Sub-Inspector  of  CohsUs- 
hukuy,**  or  name  of  person  who 
is  to  execute  the  warrant 


(h)  If  the  warrant  be  issued  for  offences 
oommitted  on  the  high  seas,  the  offence 
may  be  described  to  have  been  com- 
mitted "  on  the  high  seas,  out  of  the  body 
fli  any  county  of  this  leahn,  and  within 
the  jurisdiction  of  the  Admiralty  of  Eng- 


Umd  and  Ireland."  In  nfienoes  commit- 
ted abroad,  deftcribe  the  offence  thus  : 
**  on  land  out  of  the  United  Kingdom, 

to  wit,  at in  the  kingdom  of 

or  at in  the  East  Indies  ;  Bums, 

Js.  by  Wise,  p.  4S8. 
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(1)  In  bindinif  a  party^  dtc, 
state  Cacsb  or  Complaint, 
with  time  and  place  : 

In  binding  ptUf  seuioni 
derk  or  p<mnd-*teper^  stale/act 
tf  Mi  oppointmmL 

(8)  Obuoatiov. 

Td  attend  (the  eourtc/  a$site$t 

or  quarter  eessione, 

orpettjf  ieuioHt)  at  on 

the  dajft^         at 

o'doci,  and  there  •— 

To  prefer  (or  proeeeute^  or  give 

evidence  upon)  abiUtf  indict' 

ment  againit  the  eaid  0.  D.  for 

the  eaid  offence : 

or 
To  turrender  himadf  to  the 
keeper  qf  the  gaol  at  F*,  and 
plead  to  anp  indictment  found 
agcdna  Mm  for  taid  <^mee^ 
and  take  hit  trial  for  the  tame; 

or 
To  prosecute  (or  anneer)  to  eaid 
complaint; 

or 
To  prosecute  his  appeal  against 
the  order  made  on  the  dap, 
qf  upon  the  said  complaint 
and  not  depart  the  court  wilA- 
out  leave; 

or 
To  keep  the  peace  (and  be  qf 
good  behaviour)  towards  all  her 
Mtyestp's  subjects^  and  particu- 
larly towards  A.  B.,  for  the 
spacecf 

or 
To  performfaithfuUp  anddiU- 
gently  the  several  duties  re- 
quired qf  him  as  petty  sessions 
clerk  under  the  provisions  cf 
**  The  Petty  Sessions  Act,  Ire- 
land, 1861;*' 

or 
To  perform  faitltfutly  and  dai- 
gently  the  several  duties  re- 
quired qf  him  as  pound-keeper 
under  the  provisions  of  **  The 
Summary  Jurisdiction  Act,  Ire- 
land, 1861.** 
(8)  FoivBirnKB. 


(4)   B9TRXAT. 


Form  (C.)— Ee(x>onizan(;e  (to  appear,  &c] 

—  Complainant,  \  Petty  Sessions  District  of 

—  Defendant.      J  Goiinty  of  — 
Whereas  (») 

The  undersigned  principal  party  to  this  reco 
nizance  hereby  binds  himself  to  perform  tl 
following  obligation,  viz.  to  (>) 


And  the  said  principal  party,  together  vi 
the  undersigned  sureties,  hereby  severally 
knowledge  themselves  bound  to  forfeit  to 
Crown  the  sums  following,  viz  : — ^The  £ 
principal  party  the  sum  of  and  the  s 

sureties  the  sum  of  each,  in  case  the  s 

principal  party  fails  to  perform  the  above  o 
gation. 

(  M.  K Principal  Part 

^  0,  P. 


Signed 


(q,  K }  Sureties. 


Taken  before  me  this        day  of  at 

Signed Justice  of  said  Countj 

I  certify  that  the  said  M,  N,  has  not  ] 
formed  the  above  obligation.  (^) 

Signed Justice  (or  Clerk  of  the  Peace,  ^ 


This 


day  of 


185 


I  order  that  the  sum  of  be  levied 

the  goods  of  the  said  M,  N.,  and  the  c 
of  off  the  goods  of  each  of  the  t 

sureties,  0.  P.  and  Q.  E,  (*) 

Signed Justice  of  said  Count} 

This  day  of  18£ 
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Forms  (E.) — Warrants. 

I  a.)  Warrant  of  Execution  {Summary 
Jurudiction. 

ymplainant,  \  Petty  Sessions  District  of — 

efendant.     )  County  of  — 

hereas  upon  the  hearing  of  a  complaint 


(1)  CaVSE  or  COMPLAIXT,  with 
time  and  plAoe.  In  <;Jectiiient^ 
tkt  d^Mdtmt  had  r^u»9d  to 
^ve  up  to  the  plaintiff  poutulom 
9f  »ituat§ai 

<m  th§  ttrmiiuMon  ^  kU  U- 


•der  was  made  on  the  day  of 

usticGs  present  against  the  said  :— 


.e  following  effect,  viz. :  (•) 


by 


ttd  whereas  (*) 


whereas  the  said  order  has  not  been  com- 
l  with.  This  is  to  command  you  to  whom 
warrant  is  addressed  to  execute  the  said 
r  against  the  said  person  as  follows: — (*) 


nd  for  this  the  present  warrant  shall  be  a 
cient  authority  to  all  whom  it  may  concern. 

lie  sum  levied  to  be  paid  to  (^) 


he  warrant  to  be  returned  in  days  if 

executed. 

Signed Justice  of  said  County. 

This            day  of  185    . 

o(») of 


CS)  PxMov  against  whom  or- 
der waa  made. 
(8)0b]>bs. 

fFlne  or  deht.    fb  jMy 

•  /br   /M  (or  dcM)  Aa 

mtmqf      ami  for  eotfi 

Ihamm^f  (/brA- 

ifMh),  or  (to         dayi). 

ilndoliotowMIMoiiflr 

AmAimdffamlUi^pa;^- 

mmt  (or  dtiirtU^, 

Impriaonment      T9  fta 

impriaomml  /br  ika  p0- 

riodqf 

^       WM  (or  ipMkwO  tard 

^eetment  T9  b§  ^fteUd/lram 
Mdd  premitet  <»  <Ism  amd 
paifthamtmftf  tolMesM- 
pMfumi/or  eo$t$. 
DiamiaBil  ThaikiscamMmt 
bt  dUmiued  on  IA«  mtnU  (or 
withont  pr^ndMi,  amd  Mol 
htdopoifthanm^f  foMa 
defmdanifor  coatt, 
{4}  Rbcitalb. 

After  AppeaL  Th§  €femi  qf 
Appoaidoeidodanthi  dig 
<^        that  (ordei).  ^ 

Ko  dlatreta.  m  hat  (or  ad- 
miti  that  he  has,  cxiihai  bom 
r^htmod  to  a  warrant  qfdtttrom 
that  hi  Acu)  no  goods, 
DlBtreaa  mloona.  A  dUhro$» 
would  be  nrinont  to  Mm  (or  to 
hU/amilg). 

(5)  Ezcc'UTioir. 
Todlstrain.  Tolofftatd 
mmibwdUtrtuandtalo 
qfMtifoodt. 

And  in  addiUan,  or 
Andind^fauitqfdiM- 
ircaf, 

Toeommlt  Talodgekim 
in  thi  gaol  at  F.,  to  b§ 
impHamod  Ihersfortho 
periodof 

with  (or  without)  hard 
labour  (imIkm  oaid  tmnt 
"^  Ibotoonorpaid). 
To  ^)ect.  To  mtor  «md  givo 
poimuton  <^f  »aid  oromisot  to 
tho  complainant  or  Mi  agmU  in 
dagi. 

(6)  Payxbht. 

In  all  warrants  to  constabu- 
lary insert  "*  elork  t^f  pettg  ato- 
fioM.**  In  all  other  warrants 
Insert  name  of  peraon  to  whom 
sum  was  ordered  to  be  paid,  If 
the  Justices  so  think  fit. 

(7)  ADDKEas. 

*«  The  $ub-4n»peetor  (or  Aswl 
eonsloMs)  <^  eonatdbatarg^^  or 
name  of  pemn  who  is  to  a^ 
cote  tho  wamnt 
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See  p.  iw,  110.  ^j.  ^^  Warrant  to  cammU  (or  detain)  far 

trial,  4rc, 

—  ComplainanL  \  Petty  Sessions  District  of  - 

—  Defendant.      ]  County  of  — 
Whereas  a  complaint  was  made  on  the 

day  of  on  the  oath  of  X.  Y. 

(1)  CaUSK  of  COMPLilSTT,  Wlth      .-1X4.  / 1  \ 

time  and  pUoe.  ^"^^  \    ) 

(9)  RBOITAL8.  and  (^) 

If  Indictment  fimnd— 
Wkertat  a  IM  <tf  ituUetmmt 
hoi  h9en  found  oQaintt  thetaid 
O.  D.fwr  the  mUd  qffenoe. 
A4|oarnment«— 
Whereat  the  hearing  qf  the  Moid 
complaint  has  been  adjourned 
U>  the         dap  of         at 
Bemande  pn  arrest— 
WhMreae  the  taid  O.  D.  hoe 
bem  bnnffht  before  me  under 
warrant  of  arrett,  andtheeatd 
complaint  is  to  be  heard  on  the 

daif<tf  at 
Refractory  wltneis— 
Whereat  X  Y.,  a  material  wit- 
nee*,  has^  without  jutt  exnue^ 
r^fueed  to  makeoathae  a  wit- 
ness (or  to  answer  certain  ques- 
tions) or  to  enter  into  reeogrU- 

^mr.i^fJ^aLr^^'T^JTiSi       Thi^  is  to  command  you  to  whom  this  wa 

irtot  oj  uu  sata  o.  j/>)  tn  inat  ,        __  iiij       ai  •  h 

behalf.  rant  is  addressed  to  lodge  the  said 

(S)  NAMSofpenontobecom-    /3\ 

of  ~^~^~~~~~^~' 


(4)  PEBiODofimpriaonment. 

For  trial— 

Until  his  trial  for  said  qfence 

fliMf  he  shaUbe  discharged  bp 

due  course  of  law. 

For  witoeae— 

Until  the  trial  qf  the  said  C.  D. 

wtteu  he  shall  m  the  meantime 

enter  mto  such  reeognisanee  as 

required  (or  until  the         day 

of  unless  he  shall  in  the 

meantime  consent  to  emswer  as 

required). 

For  a4ioamments— 

Until  the  ajitooe  timeqfad^um- 

me$U  (or  hearing)  when  he  shall 

haee  him  at  the  abooe  plaee. 


in  the  gaol  at  F,y  there  to  be  imprisoned  I 
the  keeper  of  said  gaol,  as  follows  : — (*) 


And  for  this  the  present  warrant  shall 
a  sufficient  authority  to  all  whom  it  may  co 


cern. 


(f)  AoDKuai 

**The  sub-inspector  (or  head 
constable)  qf  constabulary^^  or 
name  of  person  who  Is  to  exe> 
eate  the  warrant. 


Signed  — —  Justice  of  said  County. 
This  day  of 

To  (») of 
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(E  c)  Warrant  to  convey  before  a  Justice  of 
another  County. 

-Complainant,  \  Petty  Sessions  District  of — 
-  Defendant,      J  County  of  — 
Whereas  a  complaint  was  made  that  (^)         (^  cause  of  Complaint,  with 

time  and  place. 


And  whereas  I  have  taken  the  deposition  of 
JT.  F.  as  to  the  said  offence. 

And  whereas  the  other  witnesses  reside  in 
the  county  of 

This  is  to  command  you  to  convey  the  said 

<^) 

of 

hefore  some  justice  of  the  last  mentioned 
county,  near  the  above  place,  and  to  deliver 
to  him  this  warrant  and  the  said  deposition. 

Signed— Justice  of  the  first-mentioned  Co. 
This  day  of  185     . 

To  (8) of 


(7)  Name  of  accused  person. 


(8)  Addrem. 

"  The  tub-intpector  (or  head 
eonetable)  qf  constabulary"  or 
name  of  person  who  is  to  exe- 
cute the  warrant. 


(Ed)  Warrcmt  to  discharge  from  Gaol, 

—  Complainant  \  Petty  Sessions  District  of — 

—  Defendant,      j  County  of  — 


Whereas  a  complaint  was  made  that  (^) 
and  whereas  the  said 

time  and  place. 

(2)  Naks  of  Primmer. 

of 

(») 


This  is  to  command  you  to  discharge  the 
said  person  so  committed,  unless  he  shall  be 
in  your  custody  for  some  other  cause. 

Signed Justice  of  said  County. 

This            day  of            185     . 
(*)  To  the  Keeper  of  the  Gaol  at 


(8)  Recitals. 
For  accused, 

Woi  commttted  to  take  hU  trial 
for  eaid  effmce^  but  hae  mom 
duly  entered  into  reeognifumee 
to  appear  for  that  purpoee. 
For  witneea, 

Woe  committed  for  r«;/kietng  to 
enter  into  reeognixance  Ut  gire 
eeidenee  on  the  trial  qf  C.  D. 
for  eaid  offence^  but  hoe  now 
dom/e  eo  (or,  and  the  aaid  C.  J>. 
for  wmt  qf  evidence  hae  not 
been  bailed  or  committed.) 
(4)   Addxim. 
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(1)  Dbscbiptiok    of  aiticlM 


(E  e.)  Warrant  to  Seardk. 

—  Complainant,  \  Petty  Sessions  Districtof— 

—  Defendant,      f  County  of  — 
Whereas  it  appears  on  the  oath  of  A.  B.  of 

M,  N,^  that  the  following  articles  of  property, 
viz.  (1) 


(2)  Addrmr. 

"  The  tub-lHspector  (or  KmuI 
emutable)  qf  ccnutabulary"  or 
name  of  person  who  la  to  exo- 
cnte  the  wurrunt 


(1)  Name,  rank,  Ac 


(J)  "JSoA«r,"  or  m  the 
may  be. 


were  stolen,  and  that  there  is  reason  to  suspect 
that  the  same  is  concealed  in  at 

This  is,  therefore,  to  authorize  and  require 
you  to  enter  in  the  daytime  into  the  said  pre- 
mises, and  to  search  for  said  property,  and  to 
hring  the  same  and  the  persons  in  whose  pofl- 
scssion  the  same  may  be  found  before  me  or 
some  other  justice. 

Signed Justice  of  said  County. 

This  day  of  185   . 

(2)  To of 


Form  (F.)— Receipt  for  Prisoner. 
County  of         ■ 
I  hereby  certify,  that  I  have  received  from 
A.  B.  (1)  of  the  body  of  C.  />.,  together 

with  a  warrant  under  the  hand  of  J,  S.,  Esq. 
Justice  for  the  County  of  ,  and  that  the 

said  prisoner  was  (>)  at  the  time  he  was 

so  delivered  into  my  custody. 

Signed 

Keeper  of  the  Gaol  at 
This  day  of  185    . 


RKimty  of  no  person  or  goodn. 
(1)  rv  person, 

or 
Sufleient  good*  of  the  perton. 


Forms  (G.) — Indorsements  of  Warrants. 
(^)  (G  a)  I  certify  that  after  diligent  search 
(and  for  the  following  reasons)  : 


against  whom  the  within  warrant  was  issaed, 
cannot  be  found. 

Sisned T  "''^  whom  this  warrant  was 

^  \     delivered  for  execution. 

This  day  of  186    . 
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,  that  I  have  reason  to  be-  CmmwcATE  of  no  person  or 

iie  person  against  whom  the  within  ^yox  coiwtabnimy— «rt(/^. 

warrant  was  issued  (»)  Jlo'  i*}"?-:r**^;5  '^'*' 

^   '  (8)  li  to  he  founds 


(Gb)I(«) 
lieve  that  the 


lieu  goods. 


at  in  the  county  of  and  that  I  be- 

lieve the  signature  to  the  within  warrant  to  be 
in  the  handwriting  of  the  said  justice. 

oj^^j  f  To  whom  this  warrant  was 

^^^  {      delivered  for  execution. 

This  day  of  185     . 


To 


of. 


(G  c)  It  being  (*)  to  me  as  above, 

I  hereby  indorse  the  within  warrant  for  execu- 
tion in  said  county  of  (*)  (or  metropo- 
litan district  or  otiLer  placa) 

Signed 

Inspector  General  (or  Deputy,  or  Justice). 
This  day  of  185    . 

To 


Backivo  by  inspector-genenl 
or  other  Justice. 
(4)  For  commlMloners  of  police 
or  conttabalanr— «er<</leaL 
For  bailiff— i>rored. 

(ft)  In  backing  warrant  to  ar- 
rest, add,  if  so  intended— 
ami  to  Mng  thi  ioid  ptnm 
bffore  me  or  iome  other  J%uHc€ 
qf  taid  county. 


Form  (H.) — Appeal. 

—  Complainant  \  Petty  Sessions  District  of — 

—  Defendant,     J  County  of  — 

I  certify,  that  upon  the  hearing  of  a  com- 
plaint that  (^) 


an  order  was  made  on  the  day  of 

the  justices  present  against  the  said 

{') 

of 

to  the  following  effect,  viz.  : — («) 


by 


Signed 


Justice  of  said  County. 
This  day  of  185 


(1)  CADnorCoiinjLi>T,irith 
time  and  place. 

(2)  PsBsoir  against  whom  order 
was  made. 

(3)  Ordkr. 

FIneordebt   Topaiftke 

turn  of      to  the  Orottn, 

and  the  mm  o/  to 

the  complainemt^  with 

cotte  (fortfitrtth),  or  (M 

days). 
And  in  addition^  or 
AndindrfamU<^pa9- 
meni  (or  dietreei^ 
Imprisonment.      To  ha 
imprisoned  /or  the  pO' 
riodof      withiotwOh- 
S,      [  out)  hard  labour. 
Ejectment.    Tobe^fteUdJ^rom 
said  premises  in        dawStOnd 
pay  the  sum  of        to  the  ctm- 
plainant/or  costs. 
DismissaL    That  his  compMiU 
be  dismissed  on  the  mertU  (or 
without  pr^udUe),  aetdthaike 
do  pay  the  sum  qf         Is  As 
complainant  for  costs. 


5^1 


PKTTY  .fEaftlOSS  A.CT.  !4  4*  U  T3L  I.  U 


Tlift  Xifiiwm  agaimt  wiigc 
h(:Tt:hy  app^salrt  azaiin«s  ti 

':'iijrt  of  *IUHTU:T  kheisd'jlls  1  ' 
t/1  (^  h';M  at 


r?sci3"affi3 


TliL* 


-i»T.:€ 


A^fTStsLSlL 


I  cjiTiify,  that  notice  of  sai 

And  that  the  said  apx>ellant  Lu  tzlj  -as? 
into  a  Tf'AfytP^lz&nce  to  pKeecine  aiki'i  i^c^a. 

Clerk  of  above  PeKj  S*s^ 
Thi8  day  of  "  1S5 


Cnttnftr.ATT.  >ty  r\Kr%  nf  ptar*- 
gr  irffWsr  »/f  mMffiI<;r'ii  <-ourt  of 


I  rr<;rtify,  that  upon  the  hearing  of  sa:  i  xz 
on  the  day  of  the  court  01  •\z^ 

wMHioiui  (or  r*Jcorder)  ordered  that  (stat^  cr. 

Signed 

Clerk  of  the  Peace  (.-r  0 
of  the  Becorder  3  Coun 
Thin  day  of  1S5 


(1)  CAnnKorOiMFLArirr,  with 
tinin  ttiKl  iilftm.  In  nJnrtiiuiiiU, 
thf.  ilt{farui4iKt  had  rtfvMti  to 
glv»  up  tit  Ikf.  plninUff  ito$Meulon 
t\f  rttuntB  at  onth0  t«r- 
mination  o/Ms  tmane^ 
(V)  I'RRiMiM  ftK«liuit  wiuiiii  onlor 
WM  iiiAdn. 
(fl)  Ohiimr. 

(I  (  KItifl  or  delit  To  pap 
\,fitr  JIh9  (w  li^)  thti 
I  aam  of        and /or  coUt 

tfiM  ntm '/ 

(forthwith),  (ir  (in 

dafiB) 
An*i  in  atldititm,  or 
And  m  dejhult  qfpay- 

mmt  (or  ditfrMt). 

Imprlwifimffiit.      To  6« 

tinpriaontiil  ftvr  th«  »*• 

riml  of  with  (or  mlh- 
I  out)  hard  hUumr. 
^ncttiient.  7^)  6«  ^feet^  .from 
mM  pmmitft  in  day$^  and 
pap  tht  mm  t^  lo  the  com- 
tdainant/or  eojii. 
UUinlWRL  That  Mt  complaint 
ho  MtmiMtfd  on  th«  mtritM  (or 
wWloui  pr^udietl),  and  that  hn 
do  paw  <A<i  Mm  ^  to  tho 
d»f«HdaiU/or  ooti*. 


FoRMH  (I.) CeRTIPICATES. 

(I  a)  Certificate  of  Order. 

—  C(fmplainant,  \  Petty  Sessions  District  a 

—  Dfjhulant.      ]  County  of  — 

I  certify,  that  upon  the  hearing  of  a  c 
plaint  that  (>) 


an  onlor  wiia  made  on  the  day  of 

the  justices  pn^scnt  against  (^) 

of 
to  the  following  effect,  viz.  : — (®) 

Signed Justice  of  said  Count] 

This  day  of  18: 
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(1)  **  Court  of  Oper  and  Ter- 
miner^ and  general  gaol  de- 
Kverp,"  or,  court  o/  quarter 
seuicns. 


(Ih)  Of  Indictment  being  found. 

County  of 

I  hereby  certify,  that  at  the  (i) 
held  at  in  the  said  county  on  the 

day  of  a  bill  of  indictment  was  found  by 

the  Grand  Jury  against  C.  D.,  therein  described 
as  C.  D.  of  N.,  for  that  on  the  day  of 

at  (2)  and  that  the    C2)  Otfuice  m  in  indictment 

said  C.  D,  has  not  appeared  or  pleaded  to  said 
indictment. 

Dated  this  day  of 


Signed  • 
This 


Clerk  of  Crown  [or  Peace], 
day  of  185    . 


(l  c)  Of  Consent  to  Bail 

Petty  Sessions  District  of  — 

County  of 

Whereas  on  the  day  of  (7.  Z>. 

was  committed  to  the  gaol  at  charged 

with  (®)  I  hereby  consent  to  the  said  (7.  D. 
being  bailed  by  recognizance,  himself  in  the 
sum  of  and  [two]  sureties  in  the  sum 

of  each 


(8)  Offxhck. 


Signed Justice  of  said  Countj'. 

This  day  of  185 
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Section  1. 

Officers  who 
shall  enter  and 
account  for 
fines,  &c. 


Entry  of  fines. 

All  fines,  &c. 
t<>  Ihj  entered 
in  a  book. 


FINES   AND   PENALTIES   ACT,    14   &    15   ViC.   C.   90. 


14  &  15  Vic.  cap.  90. 

An  Act  for  the  better  Collection  of  Fines,  Penalties, 
Issues,  Americiaments,  and  forfeited  Kecognizances, 
in  Ireland  (a). 

[1thofAitffugt,\m] 

I.  The  proper  officers  to  make  entries  and  render  ac- 
counts of  all  such  penal  sums  as  aforesaid  for  the  several 
courts  by  which  such  penal  sums  shall  be  ordered  to  be 
paid  shall  be  the  several  officers  or  persons  herein-after 
mentioned  ;  viz.  3.  The  clerk  of  the  peace  for  quarter 
sessions  ;  4.  Tlie  chief  clerk  or  such  other  clerk  as 
shall  be  deputed  by  the  justices  for  that  purpose  for 
each  divisional  police  office  of  Dublin  metropolis ;  5. 
The  clerk  of  petty  sessions  for  each  petty  sessions  ;  6. 
And  the  person  at  any  other  court  whose  duty  it  shall 
be  to  attend  and  make  entries  of  the  proceedings  :  and 
the  provisions  herein-after  contained  shall  severally  ap- 
ply to  such  respective  officers  and  persons,  or  their  legally 
authorized  deputies  (if  any). 

II.  Wlienever  an  order  shall  be  made  by  any  court 
or  other  authorized  person  for  the  imposition  or  levy  of 
any  such  penal  sum  as  aforesaid,  the  said  officer  of  the 
court  shall  proceed  as  follows  :  1.  He  shall  forthwith 
enter  the  particulars  in  a  book  (form  A.)  to  be  by  him 
kept  for  that  purpose,  and  shall  afterwards  from  time  to 
time  make  such  further  entries  in  the  said  book  as  may 
be  necessary  for  the  purpose  of  accounting  for  the  said 
sums. 

III.  In  all  cases  where  an  order  shall  have  been 
made  for  the  imposition  or  levy  of  any  such  penal  sum 
as  aforesaid,  the  court,  or  the  justice,  or  the  officer  com- 
petent so  to  act,  as  the  case  may  be,  shall  (unless  where 
the  same  shall  have  been  remitted  by  the  crown  or 
other  proper  authority)  issue  the  proper  warrant  for  the 
execution  of  such  order  at  the  follo^ving  periods ;  tw. 
2.  In  case  of  any  order  for  the  imposition  or  levy  of 
any  such  penal  sum  by  the  justices  of  the  divisional 
offices  of  police  of  Dublin  metropolis,  within  one  week 


(a)  Only  the  leading  provisions  of  this 
statute  applicable  to  the  scope  of  this 


work  have  been  printed. 
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rom  the  making  of  such  order.  3.  In  case  of  any  like 
rder  by  a  justice  at  or  out  of  petty  sessions,  at  such 
ime  as  shaJl  be  directed  by  "  The  Petty  Sessions  Act, 
reland,  1851."  And  it  shall  be  lawful  for  the  court 
r  officer  by  whom  any  such  warrant  shall  be  issued  to 
Be  the  like  form  of  warrant  as  is  authorized  by  the 
Gdd  petty  sessions  act  for  any  warrant  of  distress  issued 
J  a  justice  at  petty  sessions,  and  also  to  direct  by  such 
rarrant  that  in  default  of  distress  for  the  sum  therein 
iiected  to  be  levied,  the  person  against  whose  goods 
ach  warrant  shall  be  issued  shall  be  committed  to  gaol 
Dr  the  like  period  for  wliich  any  person  might  be  im- 
tiisoned  in  any  like  case  in  default  of  distress  imder 
be  provisions  of  the  said  Petty  Sessions  Act:  provided 
Iways,  that  after  this  act  shall  come  into  operation,  no 
rarrant  or  process  shall  be  issued  to  any  sheriii'  to  levy 
be  amount  of  any  forfeited  recognizance,  or  of  any 
ther  fine  or  penalty  whatsoever,  but  only  to  the  Con- 
tabulary  or  Dublin  Metropolitan  Pohce,  as  the  case 
lay  be. 

IV,  The  manner  in  which  warrants  issued  to  the 
)onstabulary  or  Dublin  Metropolitan  Police  for  the 
jvy  of  any  penal  sums  under  this  act  shall  be  addressed 
tall  be  subject  to  the  following  provisions :  2.  All 
uch  warrants  issued  from  the  said  divisional  police 
ffices  shall  be  addressed  to  the  office  Serjeant,  or  such 
ther  member  of  the  Baid  police  force  as  the  said  com- 
lissioners  shall  appoint  for  that  purpose.  3.  All  such 
rarrants  issued  from  any  court  in  Ireland,  not  being 
dthin  the  poHce  district  of  Dublin  metropolis,  shall 
e  addressed  to  the  sub-inspector  of  constabulary  who 
^all  act  for  the  place  in  which  such  court  shall  be 
tuated.  4.  All  such  warrants  issued  by  any  justice 
r  justices  out  of  quai-ter  sessions  shall  be  addressed  as 
squired  by  the  said  petty  sessions  act.  And  the  seve- 
d  provisions  of  the  said  petty  sessions  act  as  to  the 
irtifying,  indorsing,  executing,  or  returning  any  war- 
mt  issued  by  a  justice  at  petty  sessions,  and  as  to  the 
illing  of  any  distress  or  otherwise  acting  thereunder, 
lall  also  apply  to  any  like  wan-ant  issued  by  any  court 
ficer,  or  divisional  justice,  under  the  provisions  of  tliis 
;t,  and  to  the  selling  of  any  distress  or  other^i'ise  act- 
[g  thereunder ;  and  in  the  application  of  the  said  pro- 
isions  of  the  said  petty  sessions  act  to  any  such  war- 
nts  issued  within  the  said  police  district  of  Dublin 
etropolis,  whatever  may  be  done  by  any  head  or  other 


Section  8. 


Issue  of 
waj*rantt. 

Form,  &c.  of 
wairauttobe 
as  in  Petty  Ses- 
sions  Act. 


Addressing 
warrants. 
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constable  in  executing  any  warrant  addressed  to  any 
sub-inspector  shall  and  may  be  done  in  any  like  case  by 
any  member  of  the  said  police  force  (to  be  named  by  the 
said  commissioners  or  divisional  justices)  in  executing 
any  such  warrant,  addressed  eithcjr  to  the  said  commis- 
sioners or  to  any  other  member  of  the  said  police  force; 
and  whatever  may  be  done  by  any  sub-inspector  in 
certifying  any  warrant  to  the  inspector-general  of  con- 
stabulary may  be  done  by  the  office  Serjeant  or  other 
member  of  the  said  police  force  to  whom  such  warrant 
shall  bo  addressed,  in  certifying  the  same  to  the  said 
commissioners ;  and  whatever  may  bo  done  by  the  said 
inspector-gencjral,  or  by  either  of  the  deputy  inspectore- 
geneml  of  constabulary,  in  indorsing  any  warrant  certi- 
tied  by  any  sub-inspector,  may  be  done  by  the  said 
inspector  or  deputy  inspector-general  in  indorsing  any 
warrant,  which  shall  be  so  certified  to  the  said  commis- 
sioners, or  which  shall  be  addressed  to  the  said  commis- 
sioners in  the  first  instance ;  provided  that  such  warrant 
shidl  have  been  first  indorsed  by  one  of  the  said  com- 
missioners, and  then  transmitted  by  them  to  the  said 
inspector-general. 

V.  The  manner  in  which  all  such  penal  sums  as 
aforesaid  shall  be  collected  shall  be  as  follows:  1.  In 
every  case  where  any  such  sums  shall  be  levied  under 
a  warrant,  the  sub-inspector  or  the  said  commissioners 
or  office  Serjeant,  as  the  case  may  be,  to  whom  the  said 
warrant  shall  be  addressed,  transmitted,  or  endorsed 
for  execution,  shall  either  pay  over  the  amount  direct 
to  the  said  officer  of  the  court  from  which  the  same 
issued,  or  shall  transmit  the  same  to  the  said  officer 
through  the  person  to  whom  the  said  warrant  was 
addressed,  according  as  he  shall  be  directed  by  the  chief 
or  under-secretary.  2.  In  every  case  where  such  sums 
shall  be  paid  to  the  keeper  of  any  gaol  or  bridewell,  he 
shall  endorse  on  the,  warrant  of  conmiittal  the  amount 
and  date  of  payment,  and  shall,  within  fourteen  days, 
pay  over  the  amount  to  the  said  officer  of  the  court 
from  which  the  warrant  was  issued ;  and  the  board  of 
superintendence  shall  at  least  once  in  every  month  in 
the  case  of  each  gaol,  and  the  justices  of  the  petty 
sessions  district  shall  at  least  once  in  every  three  months 
in  the  case  of  each  bridewell  examine  the  prison  bookSi 
and  shall  require  to  see  the  receipt  of  the  officer  of  the 
court  from  wliich  the  warrant  was  issued,  in  each  case 
in  which  it  shall  appear  that  the  person  conunitted  va« 
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lischarged  before  the  expiration  of  the  period  for  which  Section  6.  . 
le  was  committed,  and  shall  also  compare  the  sum 
nentioned  in  such  receipt  with  the  amoimt  in  the  war- 
"ant  of  committal,  and  shall  certify  in  the  said  books 
^hat  such  receipt  has  been  produced  to  him  or  them, 
md  that  the  sums  correspond,  or  otherwise,  as  the  case 
nay  be.  3.  In  every  case  where  any  such  penal  sums 
)hall  be  paid  in  court  or  to  the  said  officer  of  the  court 
l)efore  the  issue  of  a  warrant),  or  shall  be  so  paid  over 
>r  transmitted  to  the  said  officer  of  the  court  (after  the 
ssue  of  a  warrant),  he  shidl  receive  the  same,  and  shall 
it  the  time  deliver  or  transmit  a  receipt  for  the  same  in 
:he  form  (B.  a.  or  b.)  to  the  person  by  whom  the  same 
iihall  be  so  paid  or  transmitted.  4.  The  siud  officer 
shall,  out  of  the  sums  so  received,  pay  to  the  several 
parties  such  portion  of  the  same  as  shall  have  been 
iwarded  to  them,  and  which  shall  bo  claimed  by  them 
?ither  in  court  or  at  the  public  office  of  the  said  officer, 
laking  from  each  of  such  parties  a  receipt  in  the  form 
'R  c).  And  it  shall  not  be  lawful  for  any  person, 
>ther  than  the  said  officers  herein -before  mentioned 
resperitively,  save  the  person  to  whom  any  warrant 
jhall  be  delivered  for  execution,  or  the  keei>er  of  any 
jaol  or  bridewell  to  which  the  defendant  shall  be  com- 
mitted, to  receive  any  such  penal  sum  as  aforesaid ;  and 
if  any  other  otticer  or  person  shall  take  or  receive  any 
mch  sum  from  the  person  by  whom  the  same  shall  be 
jrdered  to  be  paid,  he  shall,  on  conviction  thereof 
before  any  two  justices  of  the  county  sitting  in  petty 
sessions,  forfeit  and  pay  for  every  such  offence  any  sum 
aot  exceeding  ten  pounds. 

VI.  The  manner  in  which  all  such  penal  sums  as      Accomt$of 
iforesaid  shall  be  accounted  for  shall  be  as  follows  :  fi^'*' 

I.  It  shall  be  lawful  for  the  said  chief  or  under  secre- 
tary to  make  general  regulations  for  carrying  into  effect 
the  provisions  of  this  act,  for  the  better  collection  and 
iccounting  of  all  said  sums,  and  all  persons  shall  keep 
md  render  account  of  said  sums,  and  shall  pay  over 
same,  and  transmit  for  examination  said  warrant  or  re- 
ceipt, at  such  times  and  in  such  manner  as  directc^d  by 
rach  regulations  ;  and  it  shall  also  be  lawful  for  the 
udd  chief  or  under  secretary  to  make  such  regulations 
Tor  the  examination  of  any  of  such  accounts  by  any  of 
;he  sub-inspectors,  inspectors,  or  other  members  of  the 
xmstabulary  or  police  forces,  as  the  case  may  be.  2. 
^d  to  every  such  account  shall  be  annexed  a  decla-  * 
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ration  in  writing  under  the  hand  of  the  said  officer,  to bp 
made  before  a  justice,  affirming  the  truth  and  accuracy 
of  such  account.  And  if  default  shall  at  any  time  be 
made  by  any  such  officer  or  person  in  paying  over  any 
balance  on  such  accounts,  or  any  of  such  penal  sums 
re.i'eivod  by  him,  it  shall  be  lawful  for  the  said  chief  or 
under  secretary  to  certify  such  default  to  any  two  jus- 
tices of  the  county,  who  shall  thereupon  issue  the  pro- 
per warrant  for  the  levy  of  such  balance  or  sums  as 
shall  have  been  so  certified  to  be  due  by  such  officer  or 
person,  by  distress  and  sale  of  his  goods  and  chattels. 

VIII.  Any  of  the  officers  or  persons  herein-after 
mentioned,  who  shall  commit  any  of  the  oflFences  or 
neglects  herein-after  mentioned,  and  who  shall  be  con- 
victed thereof  before  any  two  justices  of  the  county 
sitting  in  petty  sessions,  or  at  one  of  the  said  divisional 
poHce  offices,  shall  l)e  liable  to  forfeit  for  every  such 
offijnce  or  neglect  any  sum  not  exceeding  twenty  pounds, 
(that  is  to  say) :  1.  Any  such  officer  or  person  who 
shall  at  any  time  make  default  in  making  true  and  cor- 
rect entries  of  all  such  penal  sums  as  aforesaid,  or  in 
rendering  due  accounts  of  all  such  sums  passing  through 
his  himds,  or  in  paying  over  the  same,  at  such  times  and 
in  such  manner  as  shall  be  required  under  the  provisions 
of  this  act.  2.  Any  memb.er  of  the  constabulary  (v)  or 
motro])()litan  police  forces  by  whom  any  warrant  shall 
be  executed,  who  shall  neglect  to  i)ay  over  the  amount 
received  or  levied  thereunder,  or  to  account  for  such 
levies,  at  such  times  and  in  such  forms  and  with  such 
vouchers  as  shall  be  required  under  the  provisions  of 
this  act.  3.  Any  keeper  of  any  gaol  or  bridewell  who 
shall  neglect  or  refuse  to  pay  over  any  sum  so  as  afore- 
said received  by  him  to  the  officer  of  the  court  from 
which  the  warr«mt  shall  have  been  issued,  or  to  trans- 
mit any  such  receipts  or  warrants,  or  to  account  for  the 
same,  at  such  time  and  in  such  manner  as  shall  be  re- 
quired under  the  provisions  of  this  act.  4.  Any  such 
oilicer  or  person  as  aforesaid,  or  any  other  person  having 
any  duty  to  perform  under  the  provisions  of  this  act, 
who  shall  wilfully  neglect  or  refuse  to  perform  the  same. 
And  the  said  justices  sitting  as  aforesaid  are  hereby 
authorized  to  impose  the  said  penalties ;  and  a  certifi- 
cate by  the  said  chief  or  under  secretary  of  such  neglect 
or  refusal  shall  be  priTna  facie  evidence  of  the  same  in 
any  such  proceeding  before  such  justices. 

(6)  See  Petty  Sessions  Act,  s.  85,  ante,  p.  364. 


Fixrs  Axn  pr.XAi.Ti!;-    vcr,    11   i^-   15  \\(\  c.  OO,  T.S? 
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any  order  sliall  be  made  for  payment  of  any  such  penal  

sum  as  aforesaid  by  any  such  court  or  officer  as  afore-  Appeal. 
said,  exceeding  the  sura  of  forty  shillings,  to  appeal  for 
the  reduction  or  remission  thereof  to  the  court  of  quar- 
ter sessions  of  the  county  which  shall  be  held  next  after 
such  order  shall  be  made,  if  the  same  shall  have  been 
made  at  quarter  sessions,  or  to  the  recorder  of  Dublin 
at  his  next  sessions  if  the  same  shall  have  been  made 
at  any  of  the  divisional  police  offices  of  Dublin  metro- 
polis, or  to  the  next  quarter  sessions  to  be  held  in  the 
same  division  of  the  county  where  the  order  shall  be 
made  by  any  justice  or  justices  in  any  petty  sessions 
district,  or  to  the  recorder  of  any  corporate  or  borough 
town  where  the  order  shall  bo  made  by  any  justice  or 
justices  in  such  corporate  or  borough  town  (unless  when 
any  such  sessions  shall  commence  within  seven  days 
from  the  date  of  any  such  order,  in  which  case  it  may 
be  made  to  the  next  succeeduig  sessions  to  be  held  for 
such  division  or  town) ;  and  such  ap]x;al,  when  made  But  subject  to 
against  any  order  by  the  said  divisional  justices  or  by  following  pro- 
any  other  justice  upon  summary  conviction,  shall  be  ^^*""*- 
subject  in  all  respects  to  the  provisions  of  the  said  Petty 
Sessions  Act,  and  shall  be  subject  to  the  provisions  fol- 
lowing :  1.  Tlie  person  so  entitled  to  appeal  shall  not 
exercise  such  right  unless  he  shall  enter  into  a  recog- 
nizance (Form  C),  with  two  sureities,  in  double  the 
amount  of  the  sum  ordered  to  be  paid,  before  any  jus- 
tice, condition  for  the  due  prosecution  of  such  appeal, 
and  imless  he  shall  also  lodge  with  the  officer  of  the 
court  a  certificate  (Fonu  D.)  under  the  hand  of  the  jus- 
tice by  whom  such  recognizance  shall  have  been  taken, 
and  which  certificate  any  such  justice  is  hereby  required 
to  give,  that  such  person  has  duly  entered  into  such 
recognizance.  2.  In  every  case  where  such  certificate 
shall  be  so  lodged  with  the  said  officer,  he  shall  suspend 
the  issue  of  any  warrant  to  execute  the  said  order  imtil 
such  appeal  shall  have  been  decided,  or  until  the  appel- 
lant shadl  have  failed  to  prosecute  the  same,  as  the  case 
may  be ;  or  if  such  warrant  shall  have  been  issued,  he 
shall  direct  the  person  to  whom  it  was  addressed  to  sus- 
pend its  execution  for  the  like  period ;  and  in  every 
case  where  such  warrant  shall  have  been  issued,  the 
person  to  whom  it  was  addressed  shall,  either  upon 
being  so  directed  by  the  said  officer,  or  upon  the  said 
certificate  being  produced  to  him,  suspend  its  execution 
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for  the  like  period  ;  and  in  every  case  where  the  person 
against  whom  any  such  warrant  shall  be  issued  shall  Iw 
in  custody,  or  shall  have  been  committed  to  gaol  under 
the  same,  the  court  by  which  the  order  shall  have  been 
made,  or  the  officer  by  whom  the  warrant  shall  have 
]>een  signed,  shall,  upon  application  being  made  to  him 
in  that  behalf,  forth^'ith  order  his  discharge.  3.  In 
every  case  where  an  appeal  sliall  be  so  made,  the  assis- 
tant barrister,  or  recorder,  as  the  case  may  be,  shall  and 
are  hereby  severally  authorized  to  hear  the  matter  of  the 
said  petition,  and  to  make  such  order  thereon  for  con- 
linning  the  original  order,  or  for  reducing  or  wholly  re- 
mitting the  fine  or  other  penal  sum,  as  may  seem  fit 
under  all  the  circumstances  of  the  case  ;  and  the  proper 
officicr  of  such  court  of  appeal  shall  thereupon  certify 
the  said  order  under  liis  hand  to  the  officer  of  the  court 
by  which  the  original  order  shall  have  been  made,  who 
shall  forthwith  issue  a  warrant  for  the  execution  of 
same,  if  no  warrant  shall  have  been  already  issued,  or 
shall  indorse  the  same  on  the  warrant  if  a  warrant  shall 
have  been  already  issued,  and  direct  the  person  to  whom 
it  shall  have  been  addressed  to  proceed  in  its  execution, 
or  otherwise,  according  to  such  indorsement;  and  in 
every  case  whei-e  such  appeal  shall  be  dismissed,  or  shall 
not  bo  duly  prosecuted,  the  said  proper  officer  of  the 
court  of  appeal  shall  so  certify  under  his  hand  to  the 
ofticer  of  the  court  by  wliich  the  original  order  shall 
have  been  made,  who  shall  thereupon  proceed  as  if  no 
such  appeal  had  been  made. 

X.  In  every  case  when  any  person  who  shall  enter 
into  a  recognizance  to  keep  the  peace,  or  to  appear  to 
answer  to  any  complaint  as  to  an  indictable  offence,  or 
to  prosecute  or  give  evidence  in  any  case  of  an  indict- 
able olfence,  or  to  perform  the  duties  of  petty  sessions 
clerk,  shall  in  any  manner  fail  to  perform  the  condition 
of  such  recognizance,  it  shall  be  lawful  for  the  several 
assistant  barristers,  recorders  of  cities  or  boroughs,  and 
for  the  chairman  of  quarter  sessions  of  the  county  of 
Dublin,  as  the  case  may  be,  upon  conviction  of  such 
person  of  any  offence  that  shall  be  a  breach  of  the  con- 
dition of  the  said  recognizance,  or  upon  the  production 
of  a  certificate  thereof,  signed  and  attested  by  the  pro- 
per officer  in  that  behalf,  that  the  person  so  bound  by 
recogniziince  had  failed  to  perform  the  condition  of  the 
same,  to  order  that  such  recognizance  shall  be  forfeited 
to  such  amount  as  such  assistant  barrister,  recorder,  or 
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chairman  shall  think  fit,  and  to  direct  a  warrant  to  issue  Section  10. 
to  levy  such  amount  in  like  manner  as  other  penal  sums 
are  directed  to  be  levied  by  this  act :  provided  always, 
that  proof  shall  be  first  made  on  oath  before  such 
assistant-barrister,  or  recorder,  or  chairman,  that  notice 
in  writing  has  been  given  to  or  left  at  the  usual  place  of 
abode  of  the  party,  or  each  of  the  parties,  if  there  be 
more  than  one,  against  whom  it  shall  be  sought  to  put 
such  recognizance  in  force,  seven  days  at  least  before 
the  commencement  of  the  sessions  at  which  such  appli- 
cation shall  be  made,  and  such  notice  shall  state  in  sub- 
stance the  cause  or  matter  on  which  it  is  intended  to 
sostain  the  application. 

XL  Forms  in  the  schedule  deemed  valid,  and  form 
of  book  may  be  extended. 

XIL  Receipts  not  to  be  subject  to  stamps, 
XIII.  In  every  case  (c)  where  the  act  under  which 
any  penal  sum  shall  be  oKlered  to  be  paid  as  a  penalty 
for  an  offence  (and  no  sum  shall  be  awarded  to  the  com- 
plainant as  compensation  for  daihage),  it  shall  be  lawful 
for  the  court  to  award  any  sum  not  exceeding  one  third 
of  such  penalty  to  the  prosecutor  or  informer,  and  the 
remainder  of  such  penalty  and  all  other  penalties  shall 
be  awarded  to  the  Crown,  any  act  or  acts  to  the  contrary 
notwithstanding  :  provided  always,  that  nothing  herein 
contained  shall  be  construed  to  alter  the  appropriation 
or  application  of  any  tine  or  penalty  imposed  at  any  of 
the  divisional  police  offices  of  Dublin  metropolis,  or  by 
the  justices  in  any  corporate  town,  and  payable  to  any 
borough  fund ;  but  the  same  shall  continue  to  be  appro- 
priated and  applied  as  is  now  by  law  authorized,  and 
shall  be  paid  over  to  the  same  purposes  from  time  to 
time  in  such  manner  and  at  such  times  as  the  chief 
or  under  secretary  to  the  Lord  Lieutenant  shall  di- 
rect 


Fomu 
of  procedure. 

Appropriation 
of  fines  and 
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Page  16t>. 


(c)  But  see  now  21  k  22  Vio.  c.  100, 
fcr  the  application  of  fines  and  penalties 


under  the  Fishery  Acts  ;  and  nee  title 
Fishery,  post. 
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14  &  15  Vic.  cap.  92. 
An  Act  to  consolidate  and  amend  the  Acts  relating  to 
certain  Offences  and  other  matters  as  to  which  Jus- 
tices of  the  Peace  exercise  Summary  Jurisdiction  in 

Ireland. 

[7th  Avffugt,  1851.] 

We[brba8  it  is  expedient  to  consolidate  and  amend  the 

acts  by  which  justices  of  the  peace  are  empowered  to 

adjudicate  in  a  summary  way  as  to  certain  offences  and 

other  matters  in  Ireland  :     Be  it  therefore  enacted  by 

the  Queen's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  lords  spirituad  and  temporal, 

and  commons,  in  this  "present  Parliament  assembled, 

and  by  the  authority  of  the  same, 

Jufltioes  may         I.  That  it  shall  be  lawful  for  any  justice  or  justices 

decide  all  cases  sitting  in  petty  sessions  (a)  (or  for  any  two  justices  sit- 

..-j^-*i.       L    ijjjjg  ^3^|.  q£  p^l^^y  g^jggj(^jjg^  when  the  offender  shall  be 

unable  to  procure  bail  for  his  appearance  at  petty  ses- 
sions), within  his  or  their  respective  jurisdictions,  to 
hear  and  determine,  either  on  the  oath  of  one  or  more 
credible  witnesses,  or  on  the  confession  of  the  person 
against  whom  the  complaint  shall  be  made,  all  com- 
plaints relating  to  any  offences,  claims,  or  other  matters 
under  the  provisions  of  this  act,  and  to  order  such  fine, 
imprisonment,  compensation  and  sums,  or  to  make  such 
other  oi-der  relating  to  such  offence  or  other  matter  as 
such  person  shall  be  liable  to  under  the  said  provisions  ; 
and  all  proceedings  as  to  compelling  the  appearance  of 
any  such  person  or  of  any  witness,  and  as  to  the  hear- 
ing and  determination  of  such  complaints,  and  as  to 
the  making  and  executing  of  such  orders,  shall  be  sub- 
ject in  all  respects  to  the  provisions  of  "  the  Petty  Ses- 
sions Act,  Irelmidy  1851,*'  (when  the  case  shall  be 
heani  in  any  petty  sessions  district),  and  to  the  provi- 
sions of  the  acts  relating  to  the  di^^sional  police  offices 
(when  the  case  shall  be  heard  in  the  police  district  of 
Dublin  metropolis),  so  far  as  the  said  provisions  shall  be 
consistent  with  any  special  provisions  of  this  act. 


under  ibis  act 
on  evidence  of 
witneflses  or 
confession. 


(a)  It  may  here  be  observed  that  any 
matters  which  form  the  subject  of  sum- 
mary order  or  conviction,  vmdtr  the  pro- 


vinons  of  this  act,  may  be  determined  by 
ONB  magistrate,  provided  it  be  dame  in 
petty  sessions. 
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If  a  male,  may 
be  whippetl. 


II.,  m,  rV.,  V.  repealed  by  24  &  25  Vic,  c,  95.        Sections  2,  3, 
VI.  Any  person  who  shaU  commit  any  of  the  next  4»  *  ^• 
following  offences  ^and  whose  age  at  the  time  of  the        string 
commission  thereol  shall  not,  in  the  opinion  of  the  jus-      byjwenilt 
tices,  exceed  the  age  of  fourteen  years),  shall  be  liable       offenders 
to  the  punishment  hereinafter  specified  : 

1.  Any  such  person  who  shall  commit,  or  attempt  to  ^*^*^  ^^^* 

commit^  or  who  shall  aid  or  abet  the  commission 
of  any  offence  which  now  is  or  hereafter  shall  or 
may  be  by  law  deemed  or  declared  to  be  simple 
larceny,  or  punishable  as  simple  larceny  (6), 
shall,  upon  conviction  thereof  before  the  justices 
sitting  in  petty  sessions  and  in  open  court,  be 
liable  to  a  fine  not  exceeding  three  pounds,  or  to 
be  imprisoned  for  a  period  not  exceeding  three 
months : 

2.  If  a  male,  ^ch  person  shall,  if  the  justices  shall 

see  fit,  be  liable  to  be  once  privately  whipped, 
either  instead  of  or  in  addition  to  such  imprison- 
ment ;  and  the  justices  shall  from  time  to  time 
appoint  some  fit  and  proper  person  to  inflict 
said  punishment  of  whipping,  when  ordered  to 
be  inflicted  out  of  prison  : 

3.  And  if  the  justices,  upon  the  hearing  of  any  such 

case,  shall  deem  the  offence  not  to  be  proved,  or 
that  it  is  not  expedient  to  inflict  any  pimish- 
ment,  they  shall  dismiss  the  person  charged,  on 
his  finding  a  surety  or  sureties  for  his  future 
good  behaviour,  or  without  such  sureties,  if  the 
said  justices  shall  so  think  fit : 
And  no  conviction  of  any  such  juvenile  offender  for  any 
such  offence  shall  be  attended  with  any  forfeiture,  save 
as  hereinbefore  mentioned;    but  whenever  any  such 
person  shall  be  convicted  of  such  offence,  it  shall  be 
lawful  for  the  justices  to  order  restitution  of  the  pro- 
perty in  respect  to  which  such  offence  shall  have  been 
committed  to  the  rightful  owner ;  or  if  such  property 
shall  not  then  be  forthcoming,  the  justices,   whether 
they  shall  award  punisluiient  or  dismiss  the  complaint, 
may,  if  they  shall  tliink  fit,  order  payment  of  the  value 
of  such  property  m  money  to  the  rightful  owner  by  the 
person  convicted  :  provided  always,  that  if  the  justices 
shiall  be  of  opinion,  before  any  such  person  shall  have 
made  his  defence,  that  the  charge  is  from  any  circum- 


(6)  See  post  •*  Larceny." 
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Frauds  <u  to 
provUioiu. 

Offering  adul- 
teratefi  com, 
kc.  for  Bale. 
Page  137. 


Offering  un- 
wholesome 
meat,  &c.  for 
tale. 
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stance  a  fit  subject  for  proseciitioii  by  indictment  (or  if 
the  parent  or  next  friend  of  such  person  shall,  upon  his 
being  called  upon  to  answer  the  charge,  object  to  che 
case  being  summarily  disposed  of  under  the  pioviaons 
of  this  act),  the  justices  shall,  instead  of  summaiilf  ad- 
judicating thereupon,  deal  with  the  case  as  one  to  be 
prosecuted  by  indictment  at  assizes  or  quarter  sessions. 
VII.  Any  person  who  shall  commit  any  of  the  next 
following  offences  shall  be  Hable  to  the  punishment 
hereinafter  specified  in  each  case  : 

1.  Any  person  who  shall  sell  or  offer  for  sale  any 

wheat,  rye,  meslin,  peas,  beans,  barley,  here,  oats, 
shillin,  cutlings,  meal,  flour,  malt,  or  other 
com  (c)  which  shall  in  the  whole  or  in  wt  be 
spoiled  or  adulterated  by  wetting  or  mixing 
therewith  any  sand,  gravel,  dirt^  or  rotten,  or 
damaged  com,  grain,  malt,  meail,  or  floui,  or 
grown  or  blighted  com,  or  other  kind  of  stuff, 
or  which  shdl  not  be  in  quality  of  equal  good- 
ness to  that  produced  to  the  view  of  the  intend- 
ed buyer  or  buyers  thereof  or  shall  use  any 
other  fraud  or  deceit  therein,  in  order  to  irake 
such  com,  grain,  malt,  meal,  or  flour  appe^ir 
heavier  than  it  would  have  been  without  such 
mixture,  fraud,  or  deceit,  shall  forfeit  all  such 
com,  grain,  malt,  meal,  or  flour,  to  be  disposed 
of  as  the  justices  shall  direct,  and  shall  also  be 
liable  to  a  fine  not  exceeding  forty  shillings,  or 
to  be  imprisoned  for  any  term  not  exceeding  one 
month : 

2.  Any  person  who  shall  exhibit  for  sale  any  unwhole- 

some or  fraudulently  prepared  meat,  fish,  or  other 
provisions  or  food  of  any  kind  for  man  or  beast, 
or  shall  practise  any  deceit  or  fraud  (d)  in  re- 
spect to  the  quality  of  any  such  meat,  fish,  or 
other  provisions,  shall  forfeit  all  such  meat^  fish, 
or  other  provisions,  to  be  disposed  of  as  the  ju»- 


(c)  The  ofience  of  adulterating  com  is 
puniBhed  by  statute  1  &  2  Vic.  c.  28, 
8.  8. 

{d)  It  would  appear  that  when  a  party 
adulterates  articles  which  he  has  under- 
taken by  contract  to  supply  to  work- 
houses, &c.  the  J.  P.  has  no  jurisdiction 
under  this  section  to  fine  the  offender, 
as  such  offence  would  not  be  exhibiting 


for  aale;  see  page  121 ;  see  23  &  24  Vie. 
c.  84,  post,  tit  Food,  an  act  for  pre?eDtr 
ing  the  adulteration  of  articles  of  food 
or  drink,  which  is  very  extensive  in  itt 
application  and  under  which  any  person 
who  sells  articles  of  food  or  drink  mixKl 
with  anything  that  is  injurioofl  or  im- 
pure is  liable  to  a  penalty  of  five  puondii 
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tices  shall  direct,  and  shall  also  be  liable  to  a 
fine  not  exceeding  forty  shillings,  or  to  bo  im- 
prisoned for  any  term  not  exceeding  one  month  : 
And  it  shall  be  lawful  for  any  justice  to  seize  (e)  or 
cause  to  be  seized  any  of  the  articles  hereinbefore  last 
mentioned  as  to  which  any  such  offence  shall  have  been 
committed  ;  and  the  said  justice  may,  if  he  shall  deem 
it  expedient,  either  proceed  at  once  to  he^ir  and  deter- 
mine the  case,  or  may  adjourn  the  hearing  thereof  to 
the  next  petty  se^ssions  of  the  district. 

VIII.  Any  person  who  shall  commit  any  of  the  next 
following  offences  shall  be  liable  to  a  fine  not  exceeding 
ten  shillings,  and  in  default  of  payment  thereof  at  such 
time  as  the  justices  shall  fix  shall  be  liable  to  be  im- 
prisoned for  a  period  not  exceeding  one  week  : 

1.  Any  person  who  shall  wilfully  trespass  in  any 

field,  garden,  pleasure  ground,  wood,  plantation, 
or  other  place  (/),  and  shall  neglect  or  refuse  to 
leave  any  such  place  after  he  shall  have  been 
warned  to  do  so  by  the  owner,  or  by  the  care- 
taker or  servant  of  the  owner,  or  by  any  person 
authorized  in  that  behalf  by  the  owner : 

2.  Any  person  who  shall  again  trespass  in  any  such 

place  within  three  months  from  the  time  when 
such  warning  shall  have  been  so  given  to  him  : 
Provided  always  that  nothing  herein  contained  shall  ex- 
tend to  any  case  where  the  party  trespassing  acted  under 


Section  7. 


Trespass  of 
persons. 


Trespass  on 
fields,  &c.  and 
refusing  to 
leave. 


Repetition  of 
trespass. 

But  not  to  ex- 
tend to  certain 
cases; 


{e)  The  market  jurors  of  the  borough 
of  C.,  June  6th,  seized  eight  sacks  of 
oatmeal  in  the  store  of  B.  made  up  for 
sale ;  and  having  brought  them  to  the 
office  of  the  mayor,  charged  B.  with 
having  exhibited  for  sale  fraudulently 
prepared  meal.  B.  objected  to  the  juris- 
diction of  the  mayor.  The  case  was 
adjourned  to  July  16th,  when  the  mayor 
alone  investigated  the  case  in  his  court, 
and  having  reserved  his  judgment,  ulti- 
mately on  July  23rd  ordered  the  meal 
to  be  forfeited,  and  sentenced  B.  to  one 
week*B  imprisonment ;  and  it  was  held 
by  the  Q.  B.  that  the  conviction  was 
valid  although  made  by  the  mayor  sit- 
ting alone,  and  out  of  petty  sessions. 
B.  V,  Mayor  of  Clonmel,  9  Ir.  C.  L.  R. 
267.  The  above  section  and  the  Petty 
Sessions  (Ireland)  Act,  14  &  15  Vic. 
c.  93,  s.  8,  vide  ante,  p.  327,  are  to  be 


construed  so  as  to  repress  the  mischiefs 
therein  mentioned,  and  to  affonl  protrac- 
tion to  the  public,  id.  One  J.  P.  may 
seize  or  cause  to  be  seized  fraudulently 
prepared  meat,  &c.  and  prot^eed  at  once 
under  the  14  &  15  Vic.  c.  92,  s.  7,  sup. 
to  hear  and  detennine  the  case,  or  to 
adjourn  it  to  the  court  of  i>etty  sessions  ; 
for  every  court  having  j)ower  to  hear 
and  determine  has  power  to  adjourn. 
If  the  case  is  adjourned  to  petty  sefisions, 
then  any  J.  P.  may  adjudicate  in  i)etty 
sessions  upon  the  complaint  under  the 
14  &  15  Vic.  c.  93,  s.  8. 

(/)  It  is  conceived  that  persons  evicted 
by  habere,  who  again  enter  on  the  land, 
and  re-establish  themst'Ives  without  the 
cognizance  or  against  the  will  of  the 
owner,  may  be  dealt  with  under  this 
section. 
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tSectiun  8. 


nor  to  prevent 
right  of  civil 
action. 


InjurifA  to 
puUic  roitds. 


Omitting  to 
scour  <litoh(a8, 
&c.  after  no- 
tice. 


Building 
h(»UHeri  >%ithiii 
30  feet. 


Deepening 
(lit<*hoH  with- 
out consent 
of  county 
surveyor. 
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a  fair  and  reosonable  sup}X)8ition  tliat  he  had  a  right  to 
go  ill  to  or  ujK)ii  any  such  pla(re,  nor  to  any  trespasii  i^ 
being  ^viltul  or  malicious)  committed  in  hunting,  fishing, 
or  the  pursuit  of  game  ;  but  nothing  herein  contained 
shall  prevent  any  i>eT8on  from  maintaining  any  civil 
action  or  suit  for  any  such  trespass,  instead  of  proceed- 
ing under  this  act. 

IX.  Any  person  wlio  shall  commit  any  of  the  neit 
following  oti'enees  on  or  relating  to  any  pubhc  road  (^) 
sliall  be  liable  to  the  punishment  hereinafter  speciiied  in 
each  case  (h) : 

1.  Any  o^vner  or  occupier  of  any  lands  contignoas  to 

any  public  road  who  shall  omit  to  scour  any 
ditch  or  dmin  leading  from  such  road,  so  as  Ia 
allow  the  water  to  pass  away,  within  ten  day? 
after  notice  shall  have  been  given  to  him  so  to 
do  by  the  county  surveyor,  or  by  the  contractor 
for  the  r(^i)air  of  such  roail,  or  who  shall  sutfvr 
the  ])assage  of  the  water  to  be  obstruct^nl  by 
making  or  leaving  any  way  or  passage  from  any 
road  into  the  adjoining  lands,  or  into  his  house, 
without  a  sutii('i(?nt  pipe,  sewer,  or  gullet  under- 
neath it,  shall  be  liable  to  a  tine  not  exceediiig 
twenty  shillin^^^s. 

2.  Any  person  who  shall  biiihl  or  cause  to  be  built 

any  house  or  part  of  a  house  within  thirty  fet-t 
of  till*  centre  of  any  public  road,  except  in  the 
streets  of  corp(u*jite  or  market  towns,  or  where  a 
housi^  now  stands,  shall  bo  liable  to  a  tine  not 
exceedinj;  ten  pounds,  and  to  a  further  sum  of 
ten  shillings  a  week  from  the  time  of  his  convic- 
tion until  the  same  shall  bo  pulled  down  or  re- 
moved : 

3.  Any  iri-sou  who  shall  acour,  deepen,  widen,  or  fill 

uj)  any  ditch  or  drain  on  the  side  of  any  public 
road,  or  who  shall  alt4»r  the  fences  of  any  public 
road ;  or  who  sliall  build  any  wall,  or  make  any 


(ff)  The  road  being  vcnterl  in  commis- 
sionerM  or  trustees  doeu  not  make  it  the 
less  public. 

(A)  The  o^iTicr  «)f  land  conti|juou8  to  a 
public  road  Hto}»|ie<J  up  a  ^ip  in  tho 
ditch  »eparating  hi»  land  from  the  roa'l, 
thnni<;h  which  gap  the  water  off  tho  mad 
ha<l  been  accustomcil  to  flow ;  and  it  was 
held  by  the  Court  of  Q.  h.,  on  a  case 


stated,  that  this  was  not  an  obstniefeiaB 
which  he  could  Ite  compelled  to  remm 
under  the  above  section,  it  licing  spedfie 
as  to  the  naturv  of  the  obstruction  whidi 
the  owner  of  land  contiguous  to  a  pnbBe 
road  can  l)c  called  on  to  remove.  Scsn- 
nell  r.  French,  5  Ir.  J.  N.  a  92,  S.  C. 
11,  Ir.  C.  L.  R.  276. 
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ditch,  drain,  or  watercourse,  or  dig  any  pit  or  Section  9. 
hollow,  on  any  public  road,  or  within  thirty  feet 
of  the  centre  thereof  (save  upon  or  within  any 
ancient  fence  adjoining  such  road) ;  or  who  shall  Or  altering 
otherwise  break  up  the  surface  of  any  road  or  fencea. 
footpath,  unless  with  the  consent  of  the  county 
surveyor,  or  by  the  authority  of  any  present- 
ment, shall  be  liable  to  a  fine  not  exceeding 
twenty  shillings  (and  the  centre  of  the  road,  for 
the  purposes  of  this  act,  shall  be  deemed  to  be 
the  centre  of  the  part  thereof  made  with  gravel 
or  stones) : 

4.  Any  person  who  shall  (i),  without  the  consent  of 

such  surveyor  or  contractor,  scrape  any  public 
road,  or  cut  any  sods  or  turf  on  the  side  of  any 
such  road,  or  take  any  earthy  clay,  stone,  or  gravel 
from  any  such  road,  or  who  shall  draw  any  tim- 
ber or  stones  along  any  part  of  a  public  road, 
without  being  supported  by  wheels  from  touch- 
ing the  same,  or  who  shall  ride  or  drive  any 
horse  or  other  animal  willingly  and  unnecessarily 
on  any  footpath,  shall  bo  liable  to  a  fine  not  ex- 
ceeding twenty  shillings  : 

5.  Any  county  surveyor  or  road  contractor,  or  other 

person  who  shall  dig,  rtiiso,  and  carry  away  any 
gravel,  stones,  sand,  or  other  materials  from  the 
side  of  any  public  road,  or  from  any  beach  or 
sea-shore,  whereby  a  public  road  or  bulwark  or 
defence  to  any  bridge  or  like  building,  or  any 


(t)  Under  the  19  &  20  Vic.  c.  63,  8 
18,  notwithstanding  anything  contained 
in  the  above  section,  any  road  contractor 
or  any  other  person  who,  without  the 
authority  of  a  presentment,  or  the  con- 
sent of  the  county  surveyor  shall  cut  any 
soda  or  turf  on  the  sides,  fences,  or  any 
other  part  of  any  public  road,  or  dig, 
raise,  or  carry  away  any  sods,  tiurf ,  earth, 
day,  stones,  gravel,  or  other  material, 
from  the  sides  or  fences,  or  any  other  part 
of  any  public  road,  bridge,  or  wall,  shall 
be  liable  to  a  fine  not  exceeding  40«. ; 
and  under  the  17th  section,  if  in  the 
opinion  of  the  county  surveyor,  the  con- 
tractor for  the  repair  of  any  road  shall 
be  guilty  of  neglect  or  inattention  in  the 
penormance  of  his  contract,  he  and  his 
sureties  may  be  summoned  before  the 


justices  at  P.  S.  in  the  district  in  which 
the  work  is  situate,  and  they  may  make 
an  order  directing  the  contractor  and  his 
sureties  to  execute  his  contract  within  a 
period  to  be  stated  in  the  order  ;  at  the 
expiration  of  which  the  surveyor,  if  he  is 
still  dissatisfied  with  the  manner  in  which 
the  work  has  been  executed,  may  again 
siunmon  the  same  parties  before  the  jus- 
tices, who  shall  finally  adjudicate  upon 
the  complaint ;  and  the  justices  having 
ascertained  the  amount  it  would  require 
to  complete  the  work,  may  authorize  the 
surveyor  to  complete  the  same,  and  to 
levy  the  amount  by  warrant  of  distress 
upon  the  goods  of  the  contractor  and  his 
sureties,  not  exceeding  the  amomit  of 
the  bond  of  the  sureties. 
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Section  9. 


AMaulting 
eDgineere,  sur- 
veyors, or  con- 
tractors on 
public  roads. 


Using  new 
road  for  certain 
time  after 
making. 


land  within  the  fencos  of  any  such  road,  may 
bo  iojured,  shall  bo  liable  to  a  fine  not  exceeiiiiig 
five  shillings  for  every  cartload  of  such  gravel, 
stones,  sand,  or  other  materials  so  du^  raised,  or 
carried  away: 

6.  Any  person  who  shall  wilfully  damage  or  destroy 

any  pay  gate  or  turnpike  gate,  or  any  post,  rail, 
widl,  chain,  bar,  or  other  fence  of  any  kind 
whatsoever,  which  shall  be  used  to  prevent  pas- 
sengers from  passing  by  without  paying  the  toll 
payable  by  virtue  of  any  act  of  parliament,  or 
any  toll  house  for  the  use  of  any  such  pay  gate 
or  turnpike  gate,  or  who  shall  forcibly  rescue  or 
attempt  to  rescue  any  iierson  or  persons,  being 
lawfully  in  custody  of  any  constable  or  other 
person  for  any  such  oficnces,  shall  be  liable  to  a 
fine  not  exceeding  forty  shillings,  or  to  be 
imprisoned  for  any  term  not  exceeding  tiivo 
months  (;'). 

7.  Any  person  who  shall  wilfully  prevent  or  assault  (k), 

or  threaten  to  prevent  or  assault,  any  county 
surveyor  or  road  contractor  in  the  execution  of 
his  duty,  or  any  person  or  ])ersons  employed  by 
proper  authority  in  surveying  or  measuring  or 
lajing  out  any  line  intended  for  a  new  road,  or 
who  shall  wilfully  destroy,  pull  up,  deface,  or 
injure  any  surveyor's  instruments  or  implements 
usud  in  making  or  laying  out  any  public  road,  or 
any  milestone,  milepost,  or  direction  post,  or 
any  bridge,  battlement,  wall,  railing,  mound  or 
fence  belonging  to  any  public;  road,  or  who  shall 
wilfully  break,  deface,  pull  down,  or  take  away 
stones  out  of  any  such  battlement-,  wall,  mound 
or  fence,  or  out  of  any  bridge,  jdpe,  arch^  or  gul- 
let belonging  to  any  public  road,  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds,  or  to  be 
imprisoned  for  a  term  not  exceeding  three 
nionth.*^. 

8.  It  shall  be  lawful  for  any  two  justicea  of  the 

county,  upon  application  of  the  county  surveyor, 
to  forbid  any  person  or  persons  from  riding  or 
driving  any  kind  of  beast  or  carriage  on  any  vfi^ 


(j)  Parties  are  liable  to  be  indicted  for 
a  misdemeanor  under  24  &  25  Vic.  c.  07, 
s.  34,  for  the  ofience  of  injuring  or  de- 
stroying any  turnpike  gat^  or  toll-bar 


or  any  wall,  &c.  beloneing  to  it. 

{k)  Assaulting  conmiissionen  of  pnUic 
works  or  their  dicers,  see  10  Vlo.  e.  3^ 
s.  58 ;  4  &  5  Wm.  IV.  o.  68,  ■•  ». 
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road  for  such  space  of  time  as  shall  to  them 
appear  necessary,  not  exceeding  six  months  after 
such  new  road  shall  have  been  made,  and  the 
expenditure  thereon  duly  accounted  for  at  special 
sessions;  and  any  person  who  shall  wilfully 
disobey  such  order  (the  same  being  duly  notified 
by  a  notice  affixed  to  a  board  or  boards  erected 
upon  such  road)  shall  be  liable  to  a  fine  not  ex- 
ceeding twenty  shillings. 
And  if  the  county  surveyor  or  the  contractor  for  the 
repairing  of  any  public  roail  in  any  county  shall  think 
that  such  road  is  prejudiced  by  any  of  such  neglects  or 
titiences  as  aforesaid,  or  by  the  shade  of  any  hedges  or 
trees  (exce[)t  those  planted  for  ornament  or  shelter  of 
any  dwelling  house,  courtyard,  or  garden),  or  that  any 
obstruction  is  caused  in  any  public  road  by  any  hedge 
or  tree,  it  shall  be  lawful  for  such  surveyor  or  contractor, 
by  notice  in  writing,  to  require  the  person  who  shall  be 
guilty  of  any  such  neglect  or  offence,  or  the  owner  of  the 
land  on  which  such  hedges  or  trees  are  growing,  as  the 
case  may  be,  to  fill  up  any  ditch  or  drain  which  shall 
have  been  so  scoui-ed,  deepened,  or  widened,  or  to  scour 
any  drains  which  have  been  so  filled  on  the  side  of  any 
public  road  without  the  consent  of  the  said  county  sur- 
veyor or  the  authority  of  a  presentment,  or  to  scour  or 
deepen  any  drain  or  ditch  leading  from  any  road  which 
shall  be  omitted  to  be  scoured  or  deepened  after  due 
notice  by  such  surveyor  or  contractor,  or  to  remove  any 
way  or  passage  fipom  any  road  into  any  adjoining  land 
or  to  any  house  which  may  obstruct  the  free  passage  of 
the  water,  or  to  remake  the  same  by  building  a  gutter, 
sewer,  or  arch  therein,  or  to  pull  down  any  wall  or  fill 
up  any  ditch  or  drain  the  building  of  which  shall  have 
been  an  offence  against  the  provisions  of  this  act,  or  to 
cut  or  plash  such  hedges,  or  to  prune  or  lop  such  trees, 
so  as  that  such  road  may  not  be  prejudiced  or  obstructed 
by  the  same  ;  and  if  such  person  or  owner  shall  not 
comply  with  such  request  within  ten  days  after  sucli 
notice,  it  shall  be  lawful  for  such  surveyor  or  contractor 
as  aforesaid  to  summon  such  person  or  owner  before  the 
justices  assembled  at  any  petty  sessions  of  such  county, 
to  show  cause  why  he  has  not  complied  with  such  re- 
<|uest ;  and  upon  the  hearing  of  such  case  it  shall  be 
lawful  for  such  justices,  if  they  shall  see  fit,  to  order 
that  such  person  or  owner  shall  act  as  required  by  such 
notice  as  aforesaid;  and  if  the  said  person  or  owner 


Section  9. 
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shall  not  obey  such  order  within  ten  days  after  the 
making  of  the  same,  it  shall  be  lawful  for  such  surveyor 
or  contractor,  if  so  directed  by  the  justices,  to  do  all  or 
any  of  the  said  acts  so  required  by  such  notice,  for  the 
benefit  and  improvement  of  such  road,  or  to  remove  such 
obstruction  as  aforesaid,  to  the  best  of  his  skill  and 
judgment,  and  at  the  expense  of  such  person  or  owner; 
and  it  shall  be  lawful  for  such  justices,  upon  complaint 
of  such  surveyor  or  contractor  as  aforesaid,  and  upon 
proof  of  the  expenses  incurred,  to  issue  their  warrant 
for  the  levy  of  such  expenses  by  distress  and  sale  of  the 
goods  and  chattels  of  such  person  or  owner  :  provide<l 
always,  that  no  person  shall  be  compelled,  nor  any  sucli 
surveyor  or  contractor  as  aforesaid  permitted,  to  cut  or 
prune  any  hedge  at  any  other  time  than  between  tlie 
last  day  of  September  and  the  last  day  of  March, 

X.  Any  person  who  shall  commit  any  of  the  next 
following  offences  shall  be  liable  to  the  punishment 
hereinafter  specified  in  each  case : 

1.  Any  person  who  shall  in  any  public  road  or  street 

of  a  town  turn  loose  any  horse  or  cattle,  or  set 
on  or  urge  any  dog  or  other  animal  to  attack  or 
worry  any  person,  horse,  or  other  animal,  or  who 
by  negligence  or  ill-usage  in  driving  cattle  shall 
in  any  public  road  or  any  street  of  a  town  cause 
any  mischief  to  be  done  by  such  cattle,  shall  bt^ 
liable  to  a  fine  not  exceeding  t^^n  shillings  : 

2.  Any  person  who  shall  fly  any  kite  or  play  at  any 

game,  or  make  or  use  any  slide  upon  ice  or  snow, 
on  any  public  road  or  in  any  street  of  a  town,  U^ 
the  danger  of  the  passengers  ;  or  who  shall  cast 
or  throw  any  fireworks  (/)  or  discharge  any  fire- 
arms on  any  public  road,  or  within  sixtj'  feet  of 
the  centre  thereof,  or  in  any  street  or  passage  of 
a  to^\'n,  or  who  shall  cast,  throw,  or  discharge 
the  same,  or  suffer  the  same  to  be  cast,  thrown, 
or  discharged,  from  out  of  his  house,  shop, 
dwelling,  lodging,  or  habitation,  or  from  out  of 
any  j>laco  thereto  belonging,  into  any  public 
road,  street,  or  passage,  shall  be  Uable  to  a  tine 
not  exceeding  ten  shillings  : 


{Jt)  Bv  23  k  24  Vic.  c.  139,  s.  9,  it  is 
enacte<l  that  if  any  penon  shall  throw, 
cast,  or  fire,  or  aid  or  assist  in  throwing, 
casting,  or  firing  any  squib,  ser|)ent, 
rocket,  or  other  firework  in  or  into  any 
thorouglifuru  or  public  place,  he  shall  for 


every  such  offence  forfeit  any  sum  not 
exceeding  £5  ;  see  sec.  2S  for  the  way 
the  penalty  is  to  be  awarded  in  csm  cf 
a  conviction,  and  ante,  p.  166 ;  see  alA> 
title.  Gunpowder. 
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3.  Any  person  who  shall  leave  or  permit  to  be  left 

on  any  public  road  any  plough,  harrow,  cart,  or 
other  carriage,  without  the  horse  or  other  animal 
being  harnessed  thereto,  unless  such  carriage 
shall  have  been  accidentally  broken  down  there, 
shall  be  liable  to  a  fine  not  exceeding  ten  shil- 
lings : 

4.  Any  person  who  shall  slaughter  any  beast,  or  leave 

any  dead  beast,  or  skin,  or  permit  to  be  skinned 
any  beast  on  any  public  road,  or  within  thirty 
feet  of  the  centre  thereof  (save  within  any  house 
or  inclosed  yard),  shall  be  liable  to  a  line  not 
exceeding  ten  shillings : 

5.  Any  person  who  shall  lay  any  stones,  timber,  dirt, 

dung,  turf,  straw,  rubbish,  or  scourings  of  any 
ditches  or  drains,  or  other  object,  on  any  public 
road,  or  within  thirty  feet  of  the  centre  thereof, 
or  in  any  street  of  a  town,  so  as  to  cause  danger 
or  nuschief  to  any  passengers,  and  shall  allow 
the  same  to  remain  there  longer  than  shall  be 
absolutely  necessary,  shall  be  liable  to  a  fine  not 
exceeding  ten  shillings ;  and  for  every  cartload 
of  dung,  rubbish,  scourings,  clay,  stones,  bricks, 
sand,  or  lime,  or  other  like  materials,  which  shall 
have  been  so  laid  on  any  public  road  or  street, 
and  which  shall  be  allowed  to  remain  there  for 
more  than  twenty-four  hours  after  the  owner 
tliereof  shall  have  been  required  by  any  justice 
or  by  the  county  surveyor,  by  notice  in  writing, 
to  remove  the  same,  such  owner  shall,  in  addi- 
tion to  the  above  fine  for  so  leaving  the  same 
there  in  the  first  instance,  be  also  liable  to  a 
further  fine  not  exceeding  two  shillings  and  six- 
ponce  for  every  day  that  the  same  shall  be  al- 
lowed to  remain  there  after  the  expiration  of  the 
said  period  of  twenty-four  hours : 

6.  Any  person  who  shall  hoop,  scald,  or  fire  any  cask, 

or  bind  any  car  or  cart  wheels,  or  beat  any  flax, 
or  thresh  or  winnow  any  com  on  any  public 
road  or  street  of  a  town,  or  witliin  thirty  feet  of 
the  centre  thereof  (save  within  any  house  or 
inclosed  yard),  shall  be  liable  to  a  fine  not  ex- 
ceeding ten  shillings : 

7.  Any  person  who  shall  keep  or  suffer  to   be  at 

large  within  fifty  yards  of  any  public  road  any 
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dog(m),  without  having  such  dog  muzzled,  or  with- 
out having  a  blo(^k  of  wood  fastened  to  the  neck  of 
such  dog,  of  sufficient  weight  to  prevent  such 
dog  from  hemg  dangerous,  shall  be  liable  to  a 
fine  not  exceeding  ten  shillings ;  and  it  shall  be 
lawful  for  the  justices  of  the  petty  sessions  dis- 
trict to  issue  a  warrant  to  any  sub-inspector, 
head  or  other  constable,  directing  him  to  seize 
or  kill  any  dangerous  dog  which  shall  be  so  kept 
near  any  public  road,  contrary  to  the  provisiona 
of  this  act,  and  such  sul)-inspector,  head  or  other 
constable,  may  accordingly  seize  or  kill  any  such 
dog: 

8.  Any  person  who  shall  dry  any  flax,  or  bum  any 

bricks  or  lime,  or  any  weeds  or  vegetables  for 
ashes,  or  make  or  assist  in  makuig  any  fires 
commonly  called  bonfires,  or  any  other  kind  of 
of  fire,  upon  any  public  road  or  within  sixty  feet 
of  the  centre  thereof  (save  mthin  any  house  or 
inclosed  yard),  shall  be  liable  to  a  fine  not  exceed- 
ing ten  shillings  (n) : 

9.  Any  person  who  shall  lead  or  drive  on  any  public 

road  or  street  of  a  town,  any  car  or  other  car- 
riage with  timlKjr,  boards,  or  iron  laid  across,  so 
that  either  end  shall  project  more  than  two  feet 
beyond  the  wheels  or  the  sides  thereof^  shall  be 
liable  to  a  fine  not  exceeding  ten  shillings  : 

10.  Any  person  who  shall  expose  upon  any  public 

road  or  in  any  street  of  a  town  any  horse  or  other 
animal  for  show,  hire,  or  sale,  except  in  any  fair 
or  market  or  other  place  lawfully  appointed  for 
that  purpose,  shall  be  liable  to  a  fine  not  exceeii- 
ing  forty  shillings : 

1 1 .  Any  person  who  shall  allow  any  swine  or  otlier 

beast  to  wander  upon  any  public  road,  or  about 
the  streets  or  passages  of  any  town,  shall  be  liable 
to  a  fine  not  exceeding  two  shillings ;  and  in  ca.se 
the  owner  shall  not  be  known,  it  shall  be  lawful 
for  any  person  by  whom  any  such  swine  or  other 
beast  shall  be  found  wandering  upon  any  such 
road,  street,  or  passage,  to  impound  the  same. 


(m)  A  dog  that  is  out  on  a  public  road 
in  the  presence  and  under  the  control  of 
its  master,  or  other  proper  person,  does 
not  appear  to  be  at  large  within  the 
meaning  of  this  section,  though  neither 


muzzled  or  logged. 

(n)  See  for  offence  of  bonfires,  fta- 
tutes  10  &  11  Vic.  c.  89  ;  17  A  18  Vic. 
c.  103. 
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subject  to  the  provisions  herein-after  contained 
as  to  the  impounding  of  distresses: 
idded  always,  that  nothing  heroin  contained  shall 
ler  any  county  surveyor  or  road  contractor  liable  to 
fine  for  any  act  done  by  such  surveyor  in  the  dis- 
•ge  of  the  duties  of  his  office,  or  by  such  contractor 
le  necessary  execution  or  performance  of  his  con- 
t ;  but  if  any  such  surveyor  or  contractor  shall  lay 
luse  to  be  laid  any  heap  of  stones,  gravel,  rubbish, 
ther  matter  whatever,  ujwn  any  public  road,  and 
¥  the  same  to  remain  there  at  night,  to  the  danger 
ersonal  damage  of  any  person  passing  thereon  (all 
and  reasonable  precautions  not  having  been  taken 
dm  to  prevent  any  such  danger  or  damage),  such 
eyor  or  contractor  shall  be  liable  to  a  fine  not  ex- 
ing  five  pounds. 

I.  Any  of  the  persons  hereinafter  mentioned  who 
I  commit  any  of  the  next  following  ofi'ences  on  any 
ic  road  or  in  any  street  of  a  town  shall  (in  addition 
ly  civil  action  to  which  he  may  subject  himself) 
able  to  a  fine  not  exceeding  forty  shillings  : 
Any  driver,  owner,  or  guard  of  any  coach,  omni- 
bus, car,  caravan,  or  other  carriage,  by  what  name 
soever  the  same  is  or  shall  hereafter  be  called  or 
known,  which  shall  be  employed  as  a  public 
stage  carriage  for  conveying  passengers  for  hire, 
who  shall  permit  more  passengers  to  be  carried 
by  the  same  than  the  number  for  whom  seiits 
shall  be  respectively  provided,  inside  or  outside 
of  the  same,  allowing  a  space  of  at  least  sixteen 
inches  for  each  passenger  over  and  above  the 
space  allotted  to  the  driver  and  guard,  when 
there  is  a  guard ;  but  no  child  under  seven  years 
of  age  shall  be  included  in  or  counted  as  one  of 
such  number,  and  it  shall  be  lawful  for  any  jus- 
tice, county  inspector,  sub-inspector,  head,  or 
other  constable,  to  stop  any  such  carriage  which 
shall  appear  to  carry  a  greater  number  of  passen- 
gers than  the  above,  and  to  measure  the  seats  of 
same,  in  order  to  ascertain  whether  sufficient 
space  has  been  allotted  to  the  passengers : 
Any  driver,  owner,  or  guard  of  any  such  public 
stage  carriage  who  shall  allow  any  passenger  to 
sit  upon  the  top  of  any  luggage,  .or  upon  any 
part  of  such  carriage  not  intended  to  carry  pas- 
sengers, or  who  shall  carry  or  permit  or  suffer 
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any  parcel  or  parcels  of  luggage  whatever  ex- 
ceeding two  feet  in  height  above  the  roof  to  Iw 
conveyed  on  any  such  carriage  carr3ring  inside 
passengers : 

3.  Any  person  who  shall  keep  and  employ  any  such 

public  stage  carriage,  and  who  shall  not  paint  or 
cause  to  be  painted  on  the  outside  of  the  door, 
or  of  each  door  when  there  shall  be  more  than 
one,  of  such  carriage,  or  on  some  other  con- 
spicuous part  of  such  carriage  where  there  shall 
be  no  door,  in  legible  letters  of  at  least  one  inch 
in  height,  and  in  a  different  colour  from  the 
ground  on  wliich  the  same  is  painted,  and  in 
words  at  length,  the  number  of  passengers  which 
such  carriage  shall  be  intended  to  carry,  together 
with  the  name  or  names  of  the  person  or  persons 
or  firm  of  tlie  company  of  proprietors  to  whom 
such  carriage  shall  belong,  or  who  shall  cause 
any  such  carriage  as  aforestud  to  be  employed  or 
used  for  carrying  any  passengers  for  hire  without 
having  the  said  words  painted  in  such  mannec 
as  hereinbefore  directed : 

4.  Any  driver  or  guard  of  any  public  stage  carriages 

who  shall  wilfully  mis-spend  or  lose  time  on  th(^ 
road,  or  who  shall  use  abusing  or  insulting  lan^ — 
guage  to  any  passengers,  or  who,  by  reason  o^ 
intoxication,  negligence,  or  other   misconduct-^ 
shall  endanger  the  passengers  in  their  lives  oC 
their  property,  or  the  property  of  any  other  per — 
son  with  which  they  may  be  intrusted,  or  whc^ 
shall  demand  or  exact  more  than  the  proper  fan=^ 
due  from  any  passenger ;  and  in  any  such  cas»* 
the  justices  may,  in  addition  to  the  fine,  order" 
such  offender  to  repay  to  any  party  so  aggrieve^l 
any  sum  so  exacted,  or  a  reasonable  compensji- 
tion  for  any  damage  or  loss  caused  by  any  sucb 
offence : 

5.  Any  driver  of  any  such  public  stage  carriage  wh'-* 

shall  (at  any  place  or  places  where  assistance  can 
be  procured)  quit  his  horse  or  horses,  or  the  box 
of  such  carriage,  until  a  proper  ])erson  or  persons 
shall  stand  at  the  head  of  the  horse  or  horses  or 
fore  horse  or  fore  horses,  or  shall  hold  the  rein« 
so  as. to  prevent  them  from  running  away;  ot 
any  such  last  mentioned  person  or  persons  who 
shall  not  remain  at  their  head  or  hold  the  leins 
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until  the  driver  has  returned  to  his  box ;  or  any 

driver  of  any  such  carriage  who  shall  intrust  the 

reins  to  any  other  person  to  drive  such  carriage, 

or  any  person  who  shall  so  take  such  reins  and 

drive  such  carriage. 

XII.  Any  of  the  persons  hereinafter  mentioned  who 

shall  commit  any  of  the  next  following  offences  on  any 

public  road,  or  in  any  street  of  a  town,  shall  (in  addition 

to  any  civil  action  to  which  he  may  subject  himself)  be 

Liable  to  a  fine  not  exceeding  ten  shillings. 

1.  Any  owner  of  any  cart,  car,  dray,  or  other  such 

carriage  used  for  the  conveyance  of  goods,  who 
shall  use  or  allow  the  same  to  be  used  on  any 
public  road  or  street  without  having  his  name 
and  residence  painted  upon  some  conspicuous 
part  of  the  right  or  oflf  side  of  such  carriage,  in 
legible  letters  not  less  than  one  inch  in  height, 
and  in  a  different  colour  from  the  ground  on 
which  the  same  is  painted,  and  in  words  at 
length  (o),  or  who  shall  paint  or  cause  to  be 
painted  any  false  or  fictitious  name  or  residence 
on  such  carriage : 

2.  Any  person  who  shall  act  as  the  driver,  or  have 

the  sole  charge  of  more  than  one  such  carriage 
as  last  aforesaid  in  any  public  road  or  street, 
unless  in  the  cases  where  two  of  such  carriages 
and  no  more  shall  be  drawn  each  by  one  horse 
only,  and  the  horse  of  the  hinder  of  such  car- 
riages shall  be  attached  by  a  sufficient  rein  to 
the  back  of  the  foremost  of  such  carriages  : 

3.  Any  person  having  the  care  and  charge  of  any 

such  carriage  as  last  aforesaid  who  shall  ride 
upon  the  same,  or  upon  any  horse  drawing  the 
same,  on  any  public  road  or  street,  except  where 
he  shall  be  accompanied  by  some  other  person 
on  foot  or  on  horseback  to  guide  the  same,  or 
where  such  carriage  shall  be  driven  with  reins, 
and  be  conducted  by  some  person  holding  the 
reins  of  all  the  horses  drawing  the  same  : 

4.  Any  driver  of  any  such  carriage  as  last  aforesaid 

who  shall  negligently  or  wilfully  be  at  such 


Section  11. 


Cart$  and  rar$. 


Where  nameB 
of  owners  are 
not  painted  on 
carts,  &c. 


One  driver  tak- 
ing charge  of 
more  than  one 
cart,  &c. 


Drivers  of  cartH 
riding  thereon. 


Drivers  leav- 
ing their  carts. 


(o)  It  will  evidently  not  suffice  to  insert 
nerely  the  initials  of  the  christian  names 
>r  the  surnames  by  which  a  firm  may 
36  usually  known,  the  intention  of  the 
jegislature  being  that  the  name  and  resi- 


dence shall  be  so  fully  inscribed  as  to  give 
sufficient  information  for  the  taking  of 
proceedings  against  the  owner,  in  respect 
of  any  misconduct  or  negligence  of  lUs 
carter  or  drayman;  see  see.  14,  post. 
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Driver  refuHing 
to  tell  owner's 


Rules  of  the 
road. 


Keeping  on 
wrong  side  of 
the  road. 


Pawing  with 
led  horse. 


Obstructing 
passagt;  or 
crossing!). 


Furious  driv- 
ing. 


distance  from  such  carriage,  or  in  sach  a  sitaa- 
tion  that  he  cannot  have  the  direction  of  th^ 
horse  or  horses  drawing  the  same,  or  who  shall 
leave  any  such  carriage  on  such  road  or  street  si) 
as  to  obstnict  the  passage  thereof : 
5.  Any  driver  of  any  such  carriage  as  last  aforesaid, 
not  having  the  owner's  name  thereon  as  hereby 
required,   and  remaining  legible  thereon,  who 
shall  refuse  to  tell  or  to  discover  the  true  Chris- 
tian and  surname  and  residence  of  the  owner  of 
such  carriage. 
XIIL  Any  person  who  shall  on  any  public  road  or 
street  commit  any  of  the  next  following  offences  shall 
(in  addition  to  any  civil  action  to  which  he  may  make 
himself  liable)  be  also  liable  to  the  punishment  herein- 
after specified  in  each  case : 

1.  Any  person  driving  any  carriage  whatsoever,  or 

riding  any  horse  or  other  animal,  who,  meeting 
any  other  caniage,  or  horse,  or  other  animal, 
shall  not  keep  his  carriage,  or  horse,  or  other 
animal  on  the  left  or  near  side  of  the  road  or 
street  (/?),  or,  if  passing  any  other  carriage,  or 
horse,  or  other  animal  going  in  the  same  direc- 
tion, shall  not  in  all  cases  where  it  is  practicable 
go  and  pass  to  the  right  or  off  side  of  such  other 
carriage,  or  horse,  or  other  animal,  shall  be  liable 
to  a  fine  not  exceeding  ten  shillings  : 

2.  Any  person  riding  any  horse,  and  leading  any  other 

horse,  who  shall  not  keep  such  led  horse  on  the 
side  farthest  away  from  any  carriage  or  person 
passing  him  on  any  public  road  or  in  any  street 
of  a  town,  shall  be  liable  to  a  fine  not  exceeding 
ten  shillings : 

3.  Any  person  who  shall  in  any  manner  wilfully  or 

by  negligence  or  misbehaviour  prevent  or  inter- 
rupt the  free  passage  of  any  person  or  carriage 
on  any  public  road,  or  street,  or  crossing,  shall 
be  liable  to  a  fine  not  exceeding  twenty  shil- 
lings : 

4.  Any  person  riding  any  horse  or  animal,  or  driving 

any  sort  of  carriage,  who  shall  ride  or  drive  the 


(p)  But  this  rule  of  the  road  is  not  to 
be  strictly  followed  when  collision  or 
accident  would  be  occasioned  thereby. 
Thus  if  the  driver  of  a  carriage  on  lus 
proper  side  meet  a  horse  coming  furiously 
on  the  wrong  side,  it  is  the  duty  of  the 


driver  to  give  way  and  avoid  an  acci- 
dent, althoqgh  he  does  thereby  go  a  little 
on  what  would  otherwise  be  his  wrong 
side  of  the  road.  Turlej  «.  Thamo^ 
8  C.  &  P.  103. 
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same  furiously  on  any  public  road  or  street,  so 
as  to  endanger  any  passenger  or  person,  or  who 
shall  by  carelessness  or  wilful  misbehaviour  cause 
any  injury  to  any  person  or  property  on  any  pub- 
lic road  or  street,  shall  be  liable  to  a  fine  not 
exceeding  twenty  shillings  : 

5.  And  no  cart,  dray,  waggon,  or  other  such  carriage, 
and  no  hackney  car  or  carriage,  or  car  or  carriage 
let  on  hire  travelling  on  any  public  road  or  street, 
shall  be  driven  by  any  person  who  shall  not  be 
of  the  full  age  of  thirteen  years,  under  a  penalty 
not  exceeding  ten  shillings,  to  be  paid  by  the 
owner  of  such  carriage  : 

XIV.  The  mode  of  proceeding  as  to  any  of  the  said 
fences  committed  upon  public  roads  or  streets  shall 
J  subject  to  the  following  special  provisions  : 

1.  The  county  and  sub-inspectors,  head  and  other 
constables  of  the  constabulary  force,  shall  take 
cognizance  of  all  such  offences,  and  shall,  in 
every  case  where  the  name  and  residence  of  any 
such  offender  is  known  or  can  be  ascertained, 
summon  him  either  before  the  justices  of  the 
petty  sessions  district  in  which  the  offence  shall 
be  committed,  or  before  the  justices  of  any  other 
petty  sessions  district  in  which  such  offender 
may  reside  or  be  at  the  time  of  taking  such  pro- 
ceeding, and  such  justices  are  hereby  authorized 
to  hear  and  determine  such  case,  either  upon  the 
complaint  of  such  county  or  sub-inspector,  head 
or  other  constable,  or  of  any  other  person : 

2-  Where  the  name  and  residence  of  such  offender 
shall  be  unknown  and  cannot  be  ascertained,  he 
may,  with  or  without  any  warrant,  be  arrested 
by  any  such  county  or  sub-inspector,  head  or 
other  constable,  or  any  persons  whom  he  may 
call  to  his  assistance ;  and  if  any  such  person 
shall  refuse  to  discover  his  name,  it  shall  be 
lawful  for  the  justice  before  whom  he  shall  be 
taken,  or  to  whom  any  such  complaint  shall  be 
made,  to  commit  him  to  gaol  for  any  term  not 
exceeding  one  month,  or  to  entertain  any  pro- 
ceeding against  him  for  the  penalty  aforesaid  by 
a  description  of  his  person  and  offence  only, 
without  adding  any  name  or  designation,  but 
expressing  in  the  proceedings  that  he  refused  to 
discover  his  name ;  and  whenever  any  person, 


Section  18. 


Children  under 
thirteen  years 
not  to  drive. 


Special  provi- 
sions as  to  pro- 
ceedfV(/sfor 
road  offences. 

Constabulary 
to  take  cogni- 
zance of  offen- 
ces, and  sum- 
mon ofienders. 


If  name  not 
known,  may  be 
arrested. 


Proceeding  if 
offender  \nll 
not  discover 
his  name. 
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having  charge  of  any  horse  or  other  animal^  or 
of  any  cart  or  other  carriage,  shall  be  so  taken 
into  custody  by  any  county  inspector,  sub  in- 
8f»ector,  head  or  other  con.stable,  it  shall  be  lawfiil 
for  such  county  insp^ector,  head  or  other  constable 
also  to  take  charge  of  such  horse,  animal,  cart,  or 
carriage,  and  to  dcfiosit  the  same  in  some  place  of 
safe  custo<ly,  as  a  security  for  payment  of  any  pe- 
nalty to  which  the  person  having  had  charge  theiv- 
of  may  become  liable ;  and  it  shall  be  lawful  for 
the  justices  by  whom  the  case  shall  be  heard  to 
order  that,  in  default  of  such  penalty,  and  the 
expense  of  keeping  such  horse,  animal,  cart,  or 
carriage  Ijeing  paid,  the  same  shall  be  sold  for 
tht*  purjjose  of  satisf}ing  such  penalty  and  ex- 
I)ens<js,  in  like  manner  as  if  the  same  liad  been 
subject  to  be  distrained  and  had  been  distrained 
for  the  payment  of  the  same  : 

It  shall  be  lawfid  for  the  county  sur\Tyor  or  road 
contractor,  or  any  head  or  other  constable  duly 
authorized  in  writing  by  any  justice  of  the 
coimty,  to  remove  any  of  the  hereinbefore  men 
tioneil  objects  wliich  may  be  left  on  any  public  ' 
P3ad  or  street  contrary  to  the  provisions  of  this- 
act,  at  the  exi)ense  of  the  offender  ;  and  it  shalL 
be  lawful  for  the  justices  at  any  petty  sessions^ 
of  the  county,  u|)on  comjdaint  of  such  sun-eyor^ 
contractor,  or  constable,  and  upon  proof  of  the 
expense  incurred,  to  issue  a  warrant  for  the  levy 
of  such  expenses  by  distress  and  sale  of  the 
goods  and  chattels  of  the  offender  : 

In  every  case  where  any  hurt  or  damage  shall 
have  been  caused  by  the  commission  of  any  of 
the  said  offences,  the  justices,  upon  the  hearing 
of  the  complaint,  may,  in  addition  to  any  pe- 
nalty herein  provided,  order  the  party  offending, 
or,  in  case  of  an  offence  by  the  driver  of  any 
carriage,  the  o\vner  of  such  carriage,  forthwith 
to  pay  for  compensation  to  the  party  aggrieved 
a  sum  not  exceeding  forty  shillings  (provided 
such  amount  of  damage  shall  have  been  proved); 
and  any  sum  which  shall  bo  so  paid  by  the 
owner  shall  and  may  in  like  manner  be  ieoo> 
vered  by  him  in  a  summary  way  before  the  ji»- 
tices  from  the  driver  through  whose  de&ult 
such  sum  shall  have  been  so  paid,  upon  proof 
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of  the  payment  tliercof  puisnant  to  the  order  of 
the  justices  : 

5.  Any  summons  issued  by  any  justice,  requiring 
any  owner,  driver,  or  guard  of  any  public  stage 
carriage  to  appear  before  him  to  answer  any  com- 
plaint for  any  such  offence,  shall  be  deemed 
good  and  8iiffici(!nt  service  in  case  the  same  be 
left  with  the  known  or  acting  bookkeeper,  or 
with  any  other  person  having  the  care  of  any 
office  where  places  are  usually  taken  or  parceLs 
received  for  such  carriage. 

XV.  The  decision  of  claims  to  the  possession  of  small 
nements  in  certain  towns  and  villages  shall  be  subject 

the  following  provisions : 

1.  Whenever  the  term  or  interest  of  the  tenant  of 
any  house  or  of  any  part  of  a  house  (q)  situate 
in  any  city,  town,  borough,  or  village  in  which 
any  fair  or  market  is-usually  held  (r),  and  which 
shall  be  held  by  him  for  any  tenn  not  exceeding 
one  month,  at  a  rent  not  exceeding  the  rate  of 
one  pound  sterling  by  the  month,  shall  have 
ended  or  shall  have  been  duly  determined  by  a 
legal  notice  to  quit  (a),  if  such  tenant  (or  where 
such  tenant  shall  not  himself  occupy  the  pre- 
mises, or  only  a  part  thereof,  if  the  person  by 
whom  the  same,  or  any  part  thereof,  shall  be 
occupied)  shall  neglect  or  refuse  to  deliver  up 
possession  of  the  same,  it  shall  be  lawfid  for  the 
landlord  of  the  said  premises,  or  his  known 
agent,  or  for  the  receiver  of  the  rents  of  his 
estate,  to  cause  such  tenant  or  occupier  to  be 
served  with  a  summons  in  writing,  signed  by 
any  justice  having  jurisdiction  in  the  place  in 
which  the  said  premises  shall  be  situated,  to 
appear  before  the  justices  of  the  petty  sessions 
of  the  district  in  which  the  said  premises  shall 


Section  14. 

SummonB  left 
with  the  book- 
keeper to  be 
good  Bervioe. 


Cn'iL 

JURISDICTION. 

Pouetai^jn 
of  tmall 
tenementa. 

May  be  recov- 
ered by  order  of 
juBtices. 


J^  This  will  include  the  gardens,  shop, 
lilage,  dove-house,  mill,  &c.  occupied 
gb  the  house;  2  BL  Com.,  5  T.  R.  48. 
r)  It  is  not  enough  that  there  may 
ire  been  a  patent  for  holding  the  fair 
market,  but  such  must  m^ve  been 
.ually  and  usually  held ;  see  ante,  p. 
%  for  proceedings  to  recover  from  cot- 
r  tenants,  &c. 
[g)  In  the  case  of  an  ordinary  weekly 


tenancy,  a  week's  notice  to  quit  is  not 
implied  as  a  part  of  the  contract  unless 
there  be  a  uaage  to  that  effect ;  but  in  the 
absence  of  sudb  a  usage,  a  weekly  tenant 
who  enters  on  a  fresh  week  may  be  bound 
to  continue  until  the  expiration  of  that 
week  or  pay  the  week's  rent.  Huffell  v, 
Azmitsead,  7  G.  &  P.  56 ;  and  the  same 
observation  holds  good  as  to  a  monthly 
letting. 
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be  .situated,  to  show  cause  why  possession  of  the 
said  premises  should  not  be  delivered  up : 

Such  summons  may  be  served  upon  such  tenant 
or  occupier  either  personally  or  by  leaving  the 
same  for  him  with  some  person  in  occupation  of 
such  house,  or  part  of  a  house ;  and  where  the 
tenant  of  such  house  or  part  of  a  house  shall  not 
reside  therein,  either  by  serving  the  same  per- 
sonally upon  him,  or  by  leaving  the  same  at  his 
usual  place  of  abode,  four  clear  days  before  the 
day  appointetl  for  the  hearing  of  the  matter  of 
the  said  summons ;  but  if  the  person  so  holdiucj 
over  cannot  Ik?  found,  and  admission  into  the 
premises  so  overbold  cannot  be  obtained,  anfi 
the  place  of  abode  of  such  person  not  resitlin^ 
as  aforesaid  shall  either  not  be  known  or  admis- 
sion thereto  cannot  be  obtained,  the  j>08ting  of 
the  sjiid  summons  on  some  conspicuous  part  of 
the  said  ]>remi.ses  shall  be  deemed  to  be  goo<l 
service  upon  such  person  : 

If  such  teiuuit  or  occupier  shall  not  appear  at  the 
time  and  place  a])pointed,  or  shall  aj»iH«r,  but 
shall  not  show  to  the  satisfaction  of  the  justices 
roasonable  cause  why  possession  should  not  he 
given,  and  shall  still  neglect  or  refuse  to  deliver 
up  the  possession  of  the  said  premises  to  the  said 
landlor<l,  agent,  or  receiver,  it  shall  be  lawful 
for  the  justice.s,  upon  proof  of  the  holding,  and 
of  the  end  or  determination  of  the  tenancy,  with 
the  time  and  manner  thereof  (and,  where  the 
title  of  the  landlord  shall  have  accrued  since  the 
lettinjjf  of  the  f)remises,  u]X)n  proof  of  the  right 
by  which  he  claims  the  ^wssession),  to  issue  a 
warrant  to  the  sub-inspector  of  the  district  with- 
in which  such  premises  shall  be  situated,  or  to 
any  other  person  as  a  special  bailiff  in  that  be- 
half, requiring  and  authorizing  him,  within  a 
period  to  be  therein  named,  not  less  than  seven 
or  more  than  ten  clear  days  from  the  date  of 
such  warrant,  to  give  posses.sion  of  the  prenuses 
to  such  landlord,  agent,  or  receiver ;  and  such 
warrant  shall  be  a  sulKcient  warrant  to  the  said 
sub-inspector  or  bailiff  to  enter  u]>on  the  premi- 
ses, with  such  assistants  as  he  shall  deem  neces- 
sary, and  to  give  possession  accordingly;  but 
such  entry  shall  not  be  made  on  a  Sondayy  Good 
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Friday,  or  CliristmaB  Day,  or  at  any  time  except 
between  the  hours  of  nine  in  the  morning  and 
four  in  the  afternoon: 
4.  But  if  such  tenant  or  occupier  shall  appear  before 
the  justices,  and  shall  give  an  undertaking  (to 
be  entered  in  writing  by  the  clerk  of  the  petty 
sessions'^  quietly  and  peaceably  to  deliver  uj), 
within  lourteen  days  from  the  date  thereof^  pos- 
session of  the  premises  of  which  he  shall  be  such 
tenant  or  occui)ier,  in  good  or<ler  and  repair,  to 
such  landlord,  agent,  or  receiver,  and  in  the 
meantime  to  pay  all  rent  and  arrears  of  rent 
claimed  by  such  landlord  in  resix^ct  to  such 
premises,  the  justices  shall  not  issue  their  war- 
want  for  giving  possession  till  the  expiration  of 
such  period  of  fourteen  days ;  and  if  such  tenant 
or  occupier  sliall  at  the  expiration  of  such  period 
continue  in  possession  or  occupation  of  the  said 
premises,  save  by  the  permission  of  such  land- 
lord, agent,  or  receiver,  it  shall  be  lawful  for  the 
justices,  at  the  instance  of  such  landlord,  agent, 
or  receiver,  to  issue  a  warrant  for  giving  posses- 
sion of  the  same  as  aforesaid,  and  such  warrant 
shall  be  executed  forthwith,  without  further  no- 
tice to  such  tenant  or  occupier: 
Provided  always,  that  nothing  herein  contained  shall 
be  deemed  to  protect  any  person,  by  whom  any  such 
warrant  to  deliver  possession  of  any  such  premises  shall 
be  sued  out  as  aforesaid,  from  any  action  which  may  be 
brought  against  him  by  any  such  tenant  or  occupier  for 
or  in  respect  of  such  entry  and  taking  possession,  where 
such  person  had  not,  at  the  time  of  suing  out  the  same 
as  aforesaid,  lawful  right  to  the  possession  of  the  said 
premises. 

XVL  The  decision  of  certain  disputes  between  em- 
ployers (t)  and  the  persons  employed  by  them  shall  be 
subject  to  the  following  provisions  (u) : 


Section  15. 


If  party  under- 
takes to  deliver 
up  poesesdon 
and  pay  arrears 
in  14  days,  no 
warrant  to 


If  party  con- 
tinues in  ))os- 
session,  jus- 
tices may  issue 
warrant. 


Master  and 
Servant. 


(<)  Contractors  for  county  works  sliall 
pay  labourers  in  money  and  not  in  goods, 
and  at  intervals  of  not  more  than  four- 
teen days,  under  a  penalty  of  not  exceed- 
log  £5,  before  justices  at  P.  8.  so  as  the 
lum  demanded  does  not  exceed  £6 ;  see 
9  Vic.  c  2,  B.  20. 

(«)  Vide  post ;  tit.  Master  and  Ser- 
Tant.  Master  and  Workman,  Appren- 
tice, kc     if  a  servant  really  and  bon& 


fide  believes  that  he  has  given  a  sufficient 
notice  to  leave  service,  the  magistrate 
should  not  convict ;  for  in  order  to  sup- 
port a  conviction  for  such  an  ofifenoe 
there  must  be  two  things ;  a  wrongful 
absence,  and  a  knowledge  that  it  was 
wrongful.  Rider  v.  Wood,  29  L.  J.  1. 
M.  C. ;  Youle  v,  Mappin,  30  L.  J.  M. 
C.  234. 
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Section  16. 

Justices  may 
order  iMyment 
of  nuns  due ; 

For  wages; 
Page  34,  160. 


For  the  hire  «»f 
horses,  carts, 
&c.; 


For  tuition. 


It  shall  be  lawful  for  the  justices  to  hear  and  de- 
t<*nnme  any  disputes  concerning  any  suniR  which 
shall  be  due  for  wages  by  any  master  to  lus 
apprentice,  or  by  any  employer  to  any  artificer, 
labourer,  servant^  or  other  person  (r)  employed 
by  him  to  do  any  spc^cies  of  work  or  labour 
whatsoever  (whether  he  shall  find  matenals  for 
the  performance  of  the  same  oi  not,  and  whether 
such  wages  shall  be  due  in  respect  to  any  day  s 
work  or  to  any  labour  done  or  performed  by 
task,  job,  orcontract)  (w) ;  orwhich  shall  be  due  by 
any  person  for  the  hire  of  any  horse,  ass,  mule, 
bullcK.k,  or  other  animal  for  draught,  or  of  my 
cart,  dray,  car,  plough,  harrow,  or  vehicle  drawn 
by  any  such  animal  for  the  purjiose  of  any  la- 
bouring work  (and  not  being  for  the  carriage  of 
any  passenger  or  passengers),  or  for  the  hire  of 
any  boat  for  the  purpose  of  any  labouring  work 
(and  not  being  for  the  carriage  of  any  passen^'f^r 
or  passengers),  and  whether  such  hire  shall  be 
by  the  day,  or  by  contract,  or  otherwise  (jr) ;  or 
which  shall  be  due  to  any  schoolmaster  or  teacher 
for  the  teaching  of  any  child  in  any  school  or 
other  place,  and  whether  the  engagement  shiill 
be  for  a  payment  by  the  day  or  for  any  other 
ptiriod,  or  in  any  other  manner  (provided  that 
the  amoimt  of  the  demand  for  such  wages,  hire, 
or  tuition,  in  any  of  such  cases,  whether  origi- 
nally greater  or  not,  shall  not  exceed  ten  pounds); 
and  to  make  such  order  as  they  shall  see  fit  for 
payment  of  such  sums  as  shall  appear  to  be  justly 
due  to  the  complainant  by  his  master  or  employ- 
er, or,  in  case  of  any  sum  claimed  for  the  teaching 
of  any  child  by  the  parent  or  other  person  who 


(r)  There  are  many  cases  of  disputes 
lietween  captains  of  nhips  and  their  crews 
for  wages,  which,  under  the  words,  "or 
other  perHonn"*  it  is  apprehended  the 
mafristrato  may  investigate,  and  that 
no  niatt<;r  wlutt  country  the  ship  may  be 
from.  A  jovuncymau  tailor  employed 
by  th**  jol)  will  come  under  the  scope  of 
this  section  ;  exparie  Gordon,  25  L.  J. 
M.  (\  VI. 

{w)  llin  ma^stratc  can  only  award 
compensation  for  vptrrk  done.    It  may  be 


fairly  considered  that  work  done  hr 
machinery  or  othen^-ise  is  a  case  of  worL 
and  lalK>ur  under  this  section. 

(j )  If  a  J .  P.  orders  payment  for  money 
due  for  the  hire  of  any  of  the  ariides  spe- 
cifically mentioned  in  the  above  daine, 
the  order  on  its  face  should  shew  what 
the  thing  hired  was,  in  order  that  jnris- 
diction  may  appear  on  the  face  of  the 
order  or  else  the  convictioii  will  be  bad. 
Convictions  are  constantly  drawn  up  for 
"  hire"  generally,  which  are  deavly  ud. 
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shall  have  engaged  the  complainant  to  teach  such 
child: 

2.  Whenever  it  shall  appear  to  the  satisfaction  of  the 

justices  that  any  schoolmaster,  teacher,  servant, 
artiiicer,  labourer,  or  other  person  so  employed  as 
aforesaid,  has  been  or  is  likely  to  be  detained 
from  his  home  or  usual  place  of  residence,  or  has 
Ruffered  or  is  likely  to  suffer  any  additional  loss 
by  reason  of  the  non-payment  of  any  sum  which 
such  justices  shall  so  adjudge  to  be  due  to  him, 
it  shall  be  lawful  for  such  justices  to  order  that 
there  shall  bo  paid  to  him  by  such  master  or 
employer,  not  only  the  sum  so  due  to  him,  but 
also  such  further  sum  as  comi)ensation,  not  ex- 
ceeding the  sum  of  forty  sliillings,  for  the  time 
during  which  ho  shall  have  been  so  detained 
from  his  usual  place  of  residence,  or  for  the  loss 
suffered  or  likely  to  be  suifered,  as  such  justices 
shall  think  to  bo  reasonable,  having  regard  to 
the  length  of  such  detention,  the  diligence  or 
remissness  of  either  party,  the  usual  earnings  of 
such  schoolmaster,  teacher,  servant,  artificer,  la- 
bourer, or  person,  and  the  sum  which  within 
the  time  of  such  detention  he  did  earn,  or  under 
all  the  circumstances  of  the  case  might  have 
earned : 

3.  In  every  case  where  any  such  master  or  employer 

shall  intrust  his  business  to  the  management 
and  superintendence  of  any  steward,  agent,  bailifi^ 
foreman,  or  manager,  it  shall  bo  lawful  for  the 
justices  to  summon  such  steward,  agent,  bailiff, 
foreman,  or  manager  to  appear  at  iKjtty  sessions, 
and  to  hear  and  determine  the  matter  of  the  com- 
plaint in  such  and  the  like  manner  as  complaints 
of  the  like  nature  against  any  master  or  employer, 
and  to  make  an  order  for  the  payment  by  such 
steward,  agent,  bailiff,  foreman,  or  manager,  to 
the  complainant,  of  such  simi  or  compensation 
as  shall  be  justly  due  to  him ;  and  in  case  of 
refusal  or  non-payment  of  any  such  sum  or  com- 
pensation at  such  time  as  shall  be  directed  by 
such  justices,  it  shall  be  lawful  for  them  to  issue 
a  warrant  to  levy  the  same  by  distress  and  sale 
of  the  goods  of  such  master  or  employer  : 
4.  Whenever  any  servant,  artificer,  labourer,  or  other 
person  shall  engage,  by  an  agreement  in  writing 


Section  16. 

Compensation 
(not  exceeding 
40«.)  for  loss  of 
timeinieoover- 
ing  wages. 


How  servantu, 
&c.  shaU  re- 
cover their 
wages  in  caeee 
of  absence  of 
masters,  &c. 


IS* 
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JuBtices  may 
poniBh  ser- 
yants,  kc  for 
not  observiiii; 
contract 


Hiring  under 
false  diB- 
chaiges. 


signed  by  both  parties,  with  any  person,  to  serre 
him  (y)  at  any  time  and  in  any  manner,  and  he 
shall  not  enter  into  or  commence  his  service  ac- 
cording to  such  agreement ;  or  whenever,  having 
entered  into  any  service  under  any  agreement, 
whether  in  writing  or  not,  he  shall  absent  him- 
self (z)  before  the  term  specified  in  such  agreement 
shall  be  completed,  or  shall  neglect  to  fulfil  the 
same  (a),  or  shall  be  guilty  of  any  misconduct  or 
misdemeanor  in  the  execution  of  tlie  same,  or  in 
any  way  respecting  the  same,  it  shall  be  lawful 
for  the  justices  to  hear  and  determine  such  com- 
plaint as  may  be  made  against  him  by  his  em- 
ployer, or  by  the  steward,  manager,  or  agent  of 
his  employer,  and  if  it  shall  appear  that  he  has 
not  fulfilled  his  agreement,  or  has  been  guilty  of 
any  misconduct  in  respect  to  the  same,  to  impose 
upon  him  a  fine  not  exceeding  five  pounds,  and 
in  default  of  payment  of  such  fine  to  commit 
him  to  gaol  for  tuiy  term  not  exceeding  three 
months,  and  to  abate  the  whole  or  part  of  his 
wagc«,  and  to  discharge  him  from  his  agreement 
or  service,  by  >Miting  under  their  hands,  if  they 
shall  sec  fit : 
5.  Any  servant  or  other  person  who  shall  hire  or 
engage  with  any  master  or  other  person  under 
any  false  or  forged  discharge  or  certificate  of 
character,  shall  be  liable  to  forfeit  all  the  wages 
which  shall  be  due  to  him  by  such  master  or  per- 
son at  the  time  of  his  conviction,  and  shall  also 
be  liable  to  a  fine  not  exceeding  five  pounds,  and 


(y)  The  service  must  be  such  as  is 
personally  rendored  by  the  person  con- 
tracting in  the  character  of  servant,  arti- 
ficer, or  labourer,  and  not  by  a  party 
making  an  independent  contract  to  do 
a  thing  ;  as,  for  example,  a  carrier  under- 
taking to  convey  guods  from  one  place 
to  another,  or  to  supply  a  quantity  of 
tuif  or  the  like. 

(z)  It  lijiH  l»een  decided  in  Eng.  on  a 
amviction  under  4  Geo.  IV.  c.  34,  s.  3, 
against  a  person  for  al)senting  himself 
from  his  master's  sen- ice,  that  if  the 
accused  had  previously  entered  into 
a  contract  for  ser\'ice  with  A.,  he  is 
not  punishable,  inasmuch  as  he  could 


not  enter  into  the  service  of  B.  without 
rendering  himself  liable  to  a  penalty  for 
absenting  himself  from  the  service  of 
A. ;  for  where  the  fulfilment  of  a  con- 
tract is  impossible  except  by  a  breach  of 
the  law,  then  the  penalties  of  the  stawte 
do  not  attach,  and  that  the  words  "ab- 
sent himself"  in  the  act  mean  **abtai( 
himself  without  lawful  excuse."  Ash- 
more  V.  Horton,  29  L.  J.  M.  G.  13. 

(a)  It  is  an  unlawful  order  to  direct  b 
female  servant  to  remain  wheittibeiiiii 
danger  of  violence  to  her  person,  or  of 
infectious  disease ;  p&  Rolls  B.  Tantf 
r.  Mason,  14  M.  &  W.  112. 
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in  default  of  payment  to  be  imprisoned  for  a 

term  not  exceeding  three  months : 
XVIL  The  decision  and  regulation  of  certain  matters 
relating  to  fiEurs  and  markets  shall  be  subject  to  the 
following  provisions : 

1.  Whenever  any  dispute  shall  arise  between  any 

buyer  and  seller  relating  to  the  terms  of  sale, 
delivery,  price,  or  payment  for  any  article,  mat- 
ter, or  thing  which  shall  be  exhibited  for  sale  in 
any  fair  or  market,  (and  which  shall  not  be  of  a 
greater  value  than  five  pounds),  it  shall  be  law- 
ful for  any  justice  within  his  jurisdiction  either 
to  proceed  at  once  to  hear  and  determine  such 
dispute,  (upon  the  complaint  of  either  party, 
and  in  presence  of  both  parties,  and  after  causing 
all  parties  to  be  brought  before  him  for  that 
purpose),  or  to  adjourn  the  hearing  thereof  to 
the  next  petty  sessions  of  the  district ;  and  it 
shall  be  lawful  for  such  justice  or  the  justices  at 
petty  sessions,  having  examined  into  the  said  com- 
plaint upon  the  oath  of  either  of  the  parties  or 
of  any  witness  or  witnesses,  to  make  an  award  (b) 
thereon  according  to  the  merits  of  the  case,  ana 
such  award  shall  be  in  writing,  and  shall  have 
the  like  force  and  effect  as  any  order  made  at 
petty  sessions  (c). 

2.  It  shall  be  lawful  for  the  town  commissioner  act- 

ing under  an  act  of  the  ninth  year  of  King 
Greorge  the  Fourth,  chapter  eighty-two,  and  for 
the  commissioners  acting  under  any  other  local 
or  special  acts  giving  them  like  powers  in  their 
respective  towns,  not  being  corporate  towns,  and 
for  the  justices  at  petty  sessions  in  other  market 
towns  not  being  corporate  towns,  from  time  to 
time  to  appoint,  by  order  in  writing,  such  place 
or  places  in  such  towns  as  they  shall  think  fit 
for  any  public  or  hackney  car  or  carriage  to 
stand  in  for  hire  ;  and  also  to  make  (and  vary 


Section  17. 

Fairtimd 
tnarkeU, 

JuBtioes  may 
make  awarcu 
as  to  disputes. 
Page  186. 


Jostioes  to  1^ 
point  stands 
for  cars,  &c. 


(6)  The  magistrate  ought  not,  as  it 
appears,  to  award  anything  to  be  done 
in  specie,  as  he  has  no  means  of  enfor- 
oiiig  it,  but  he  may  award  a  sum  of  money 
op  to  £5  by  way  of  compensation  in 
damaeee,  and  the  award  so  made  wiU 
be  enmrceable  as  an  order  at  petty  ses- 
sions, viz.,  by  distress  and  sale  of  goods ; 


vide  14  &  15  ^c.  c.  98,  s.  22,  ante,  p. 
347. 

(c)  The  jurisdiction  of  the  magistrate 
ought  to  appear  on  the  face  of  the  order, 
and  should  shew  that  the  purchase  had 
been  made  in  a  fair  or  market ;  R.  v, 
Campbell,  8  Ir.  G.  L.  R.  586. 


14 


ection  17. 


'uDiKhment 
!>r  offences 
gainst  these 
roviflionft. 


)b8tnicting 
treets  or  mar- 
:et  places. 
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from  time  to  time)  sncli  legnlatiaiis  as  they  shall 
see  fit  for  keeping  or  causing  to  be  kept  free  and 
clear  from  obstruction  all  passages  or  thorough- 
fares in  and  through  the  said  markets^  and  for 
keeping  or  causing  to  be  kept  all  said  mariLeta, 
and  all  passages  therein  and  thereto,  clear  and 
free  from  any  dirt  or  nuisance  of  any  kind  what- 
ever, and  for  proventing  all  indecencies  being 
committed  therein  ;  provided  that  no  such  regu- 
lations shall  interfere  with  or  impede  the  due 
accommodation  of  persons  lawfully  exposing 
goods  or  wares  for  sale  therein  ;  and  it  shall  be 
lawful  for  the  said  town  commissioners  or  jus- 
tices, as  the  case  may  be,  to  give  due  notice  of 
such  regulations,  by  causing  the  same  to  be 
painted  on  a  board,  and  affixed  in  some  conspi- 
cuous place  in  any  such  market^  in  like  manner 
as  schedules  of  tolls  and  customs  in  markets 
are  now  required  by  law  to  be  affixed  (d). 
And  any  person  who  shall  commit  any  of  the  next  fol- 
lowing offences  shall  be  liable  to  the  punishment  herein- 
after specified  : 

3.  Any  person  who  shall  offend  against  any  of  the 

said  regulations,  by  exhibiting  goods  or  wares  in 
any  such  market  in  any  place  other  than  that 
appointed  for  the  sale  of  the  same,  or  by  refusing 
to  remove  the  same  when  required  so  to  do,  or 
by  obstructing  the  passages  or  thoroughfares  in 
and  through  such  market,  or  by  placing  or  leav- 
ing any  impediment  of  any  kind  therein,  or  by 
leaving  or  causing  to  be  left  any  dirt  or  nuisance 
of  any  kind  therein,  or  who  shall  commit  any 
indecency  in  said  market  or  in  the  passages 
thereto,  shall  be  liable  to  a  fine  for  a  first 
offence  not  exceeding  five  shillings,  and  for  a 
second  offence  not  exceeding  ten  shillings  : 

4.  Any  person  who  shall,  within  any  city,  borough, 

or  market  town  in  Ireland,  or  withm  a  quarter 
of  a  mile  from  the  boundary  thereof  cause  any 
cart,  dray,  waggon,  or  other  such  C€urriage,  or 
any  public  or  hackney  car  or  carriage,  to  stand 
in  any  public  road  or  street  longer  than  may  he 
reasonable  or  necessary  for  loading  or  unloading, 
or  for  taking  up  or  setting  down  pasaeDgeis, 
(except  any  cart,  dray,  waggon,  or  other  Bsach 


(rf)  See  67  Geo.  HI.  c.  108,  poet,  tit.  "ToDa." 
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carriage  lawfully  standing  in  any  place  custom-  Section  17. 
arily  used  for  such  purpose  in  any  public  market 
or  feir,  and  except  any  public  or  hackney  car  or 
carriage  standing  for  hire  in  any  place  which 
shall  be  fixed  as  a  standing  for  that  purpose  in 
manner  aforesaid,)  shall  be  liable  to  a  fine  not 
exceeding  twenty  shillings. 
XVni  This  section  has  been  repealed  by  23  &  24 

''ic.  c.  119,  see  Post  tit.  "Weights  and  Measures." 
XIX.  The  decision  and  regulation  of  certain  matters     Impounding 

dlating  to  the  establishment  and  use  of  pounds  for  the      diitnuei. 

npounding  of  distresses,  or  of  animals  found  trespass-  ^*8«  178. 

ig,  wandering,  or  straying,  shall  be  subject  to  the  fol- 

>wing  provisions : 

1.  It  shall  be  lawfiil  for  the  justices  of  each  petty  Establishment 

sessions  district^  whenever  there  shall  be  no  of  pounds, 
pound,  or  an  insufficient  number  of  pounds 
established  therein,  to  authorize  the  establish- 
ment of  such  pound  or  pounds  in  such  place  or 
places  in  such  district  (not  being  within  any 
manor  in  which  a  manor  pound  shall  have  been 
already  established)  as  they  shall  think  neces- 
sary ;  and  it  shall  be  lawful  for  the  grand  jury 
of  the  county,  upon  the  requisition  of  any  three 
or  more  of  such  justices,  to  present  such  sum, 
not  exceeding  ten  pounds,  as  they  shall  think 
fit  (to  be  levied  oflf  the  county  in  like  manner  as 
any  other  sums  presented  by  the  grand  jury,) 
for  the  erection,  part  erection,  or  repair  of  any 
pound,  upon  such  condition  as  they  shall  fix  as 
to  the  keeper  of  such  pound  paying  to  the  trear 
surer  of  the  county,  for  the  use  of  the  coimty, 
any  sum  not  exceeding  forty  shilh'ngs  as  an 
annual  rent  for  the  same  ;  and  it  shall  be  lawful 
for  the  said  justices  from  time  to  time  to  appoint 
some  fit  person  to  be  the  keeper,  during  their 
pleasure,  of  any  pound  upon  whidi  any  sum  so 
presented  shall  have  been  expended ; 

2.  It  shall  not  be  lawful  for  any  person  to  act  as  the 

keeper  of  any  pound  now  or  hereafter  to  be  ^^^ 
established  (except  of  a  manor  pound),  imless  ^J  m  pound 
he  shall  be  authorized  so  to  act  by  the  justices  keepers  unless 
of  the  petty  sessions  district  in  which  such  when  licensed 
pound  shall  be  situated,  by  licence  in  writing  by  the  justices, 
signed  by  any  two  or  more  of  them,  and  which 
licence  such  justices  are  hereby  authorized  to 


(16  SUmCABT  JTJRIBBICTION  ACT,   14  &  15  YlC  GL  91 

Section  19.  give,  and  also  from  time  to  time  to  witbdnw  in 

case  of  the  neglect  or  misconduct  of  soch  per- 
son :  pro^-ided  always,  that  erery  poimd  so  to 
be  licensed  shall  be  of  such  aiea  as  the  said  jiu- 
tices  shall  think  tit,  and  that  the  walls  thereof 
shall  be  at  least  seven  feet  high,  and  securely 
built,  either  of  stones  or  bricks,  or  of  snch  other 
material  as  the  said  justices  shall  think  suffi- 
ciently substantial : 
3.  Any  person  so  licensed  shall,  before  acting  as  such 
pound  keeper,  enter  into  recognizance  (in  like 
form  and  manner  as  any  clerk  of  petty  seesicMu 
is  required  to  do  under  the  said  petty  sessions 
act),  himself  in  such  sum  not  less  than  ten 
pounds,  with  two  sureties  in  such  sum  not  kff 
than  five  pounds  each,  as  the  justices  shall  fix, 
conditioned  for  the  due  dischai^  of  his  duties 
as  pound  keeper  under  this  act,  and  shall  from 
time  to  time  renew  the  same  when  required  br 
such  justices : 
Pound  fees  to  4.  Every  pound  keeper  shall  be  entitled  to  leceiTe 
be  as  followB.  £^jjj  ^j^^  person  by  whom  any  animal  shall  be 

impounded  in  such  pound,  or  from  the  owner 
when  such  animal  shall  be  delivered  up  to  rach 
owner  by  proper  authority,  the  following  pound 
fees: 

For  any  one  horse,  mare,  mule  or 
homed  beast^  for  any  time  not  ex- 
ceeding seventy-two  hours  -    6dl 
And  for  any  greater  number  of  same, 

for  same  period,  each  -         -    3d!. 

And  if  impounded  for  longer  than 
seventy-two  hours,  one  half  of  the 
above  sums  for  every  additional 
seventy-two  hours :  - 
For  any  one  sheep,  calf^  lamb,  goat, 
or  pig,  for  any  period  not  exceed- 
ing seventy-two  hours  -  -id. 
And  for  any  greater  number  of  same^ 

for  the  same  period,  each    -         -    IdL 
And  if  impounded  for  longer  than 
seventy-two  hours,  one  half  of  the 
above  sums  for  every  additional 
seventy-two  hours : 
He  shall  also  be  entitled  to  demand  and  xeeore 
from  the  like  owner  or  person,  as  the  cats  mj 
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be,  such  sum  for  the  sustenance  of  any  such 
animals,  for  the  time  during  which  they  shall  be 
80  impounded,  as  the  said  justices  shall  fix  as 
the  proper  rates  of  sustenance  for  animals  im- 
pounded in  such  pound,  and  which  they  are  here- 
by reqTiired  to  do  by  writing  under  their  hands  : 

The  pound  keeper  shall  post,  and  continue  posted, 
in  a  conspicuous  place  on  or  close  to  his  pound, 
a  table  of  the  scale  of  the  pound  fees  authorized 
by  this  act,  and  also  a  table  of  the  rates  which 
shall  be  so  fixed  by  the  justices  for  the  suste- 
nance of  animals  impounded  therein : 

No  animals  (except  in  cases  of  distresses  for  rent) 
shall  be  impounded  in  any  other  place  than  in 
the  nearest  pound  of  the  county  so  licensed  (or 
in  the  pound  of  the  manor),  unless  where  any 
assault  shall  be  threatened  or  made  upon  the 
j>erson  impounding  or  i)roceeding  to  impound 
any  animal,  or  whore  any  rescue  of  such  animal 
shall  be  attempted  or  threatened,  and  the  im- 
pounding in  any  other  place  shall  be  necessary 
for  the  detention  of  such  animal,  or  the  safety  of 
such  person : 

Whenever  any  animal  shall  be  impounded  in  any 
pound,  the  person  by  whom  such  animal  shall 
be  impounded  shall  at  the  time  give  notice  to 
the  pound  keeper,  and  also  to  the  owner  of  such 
animal  (when  known),  specifying  the  parish  and 
townland  in  which  such  animal  shall  have  been 
seized,  and  the  reasons  for  impounding  the  same ; 
and  when  given  to  the  owner,  he  shall  specify 
the  pound  in  which  such  animal  shall  have  been 
impounded : 

And  whenever  any  animal  found  wandering  or 
straying  shall  be  impounded  in  any  pound,  the 
jK)und  keeper  shall  immediately  give  a  notice  to 
the  sub-inspector,  head,  or  other  constable,  of 
the  nearest  constabulary  station,  describing  such 
animal,  and  stating  the  parish  and  townland 
wliere  such  animal  shall  have  been  seized  (unless 
where  such  animal  shall  have  been  impounded 
by  any  member  of  the  constabulary  force),  and 
such  sub-inspector,  head,  or  other  constable 
shall  post  such  notice  (or  a  like  notice  when  the 
animal  shall  have  been  impounded  by  any  mem- 
ber of  the  constabulary  force),  and  keep  the  same 


Section  19. 

Rates  of  bub- 
tenance  fixed 
by  justioeR. 
Page  178. 

Tables  of  fees 
and  rates  to  be 
posted. 


AnimalK  to  be 
impounded  in  a 
licensed  pound. 


Notice  of  im- 
poxmding  to 
owner,  &c. 


Public  notice 
of  impounding 
animals. 
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posted  at  such  station  nntil  such  animal  shall  be 
claimed  or  otherwise  disposed  of  accoiding  to 
law ;  and  whenever  the  owner  of  such  anunal 
cannot  be  discovered,  it  shall  be  lawful  for  the 
justices  of  the  petty  sessions  district,  upon  being 
satisfied  that    all    possible   means  have  been 
adopted  for  the  discovery  of  the  owner,  and  that 
he  cannot  he  discovered,  to  direct  that  the  same 
shall  be  sold  by  the  sub-inspector  of  constabu- 
lary of  the  district  in  like  manner  as  any  animal 
may  be  sold  under  any  warrant  of  distress  (due 
notice  of  such  sale,  and  of  the  parish  and  town- 
land  where  such  animal  shall  have  been  seized, 
having  been   previously  posted  by  such  sub- 
inspector  at  the  constabulary  station,  and  also 
in  some  conspicuous  place  in  the  parish  where 
such  animal  shall  have  been  seized,  and  also  at 
the  place  where  impounded  forty-eight  hours  at 
the  least  before  the  time  of  sale) ;  and  the  pro- 
ceeds of  such  sale,  after  paying  to  the  keeper  of 
the  pound  the  amount  due  to  him  for  pound 
fees,  and  for  the  rates  of  sustenance  of  such  ani- 
mal, shall  be  paid  over  to  the  treasurer  of  the 
county,  to  the  credit  of  the  county,  in  any  case 
when  the  grand  jury  of  such  county  shall  have 
presented  any  sum  for  the  erection  of  any  pound 
therein ;  but  when  no  sum  shall  have  been  so 
presented,  such  surplus  proceeds  shall  be  applied 
in  like  manner  as  any  penal  sums  payable  to  the 
crown,  or,  with  the  consent  of  the  chief  or  under 
secretary  to  the  Lord  Lieutenant,  may  be  applied 
by  the  said  justices  in  the  erection  or  repair  of 
any  pounds  w^ithin  the  petty  sessions  districts 
And  any  person  who  shall  be  guilty  of  any  of  the 

next  following  neglects  or  oftences  shall  be  liable  to  the 

punishment  hereinafter  specified  : 

9.  Any  pound  keeper  who  shall  act  as  such  without 
being  duly  authorizxid  by  the  justices,  and  with- 
out having  duly  entered  into  a  recognizance  in 
manner  aforesaid,  or  who  shall  neglect  to  keep 
such  pound  clean  and  well  supplied  with  wholfr 
some  water,  and  in  such  a  secure  and  wholeaom© 
state  as  shall  insure  the  due  forthcoming  and 
health  of  the  animals  impounded,  or  who  shall 
demand  or  receive  any  sum  for  the  keeping  or 
sustenance  of  any  animals  in  such  pound  greater 
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than  the  sums  fixed  by  this  act  or  by  the  jus-  Section  19. 
tices  as  aforesaid,  as  the  case  may  be,  or  who 
shall  neglect  to  feed  any  animal  impounded  in 
such  pound,  or  who  shall  omit  to  post  in  a  con- 
spicuous place  any  such  table  or  notice,  or  to 
give  any  such  notice,  as  is  directed  by  this  act, 
or  who  shall  without  due  authority  liberate  or 
permit  to  be  liberated  from  such  pound  any  ani- 
mal impounded  therein,  or  who  shall  refuse  or 
neglect,  when  required  by  the  justices,  to  give 
up  to  them  any  pound  built  in  the  whole  or  in 
part  at  the  expense  of  the  county,  shall  be  liable 
to  a  fine  not  exceeding  ten  pounds  : 

10.  Any  person  who  shall  rescue  or  attempt  to  rescue  Reacuing  dis- 

any  animal  out  of  any  such  poimd  or  out  of  any  tresseB,  or  in- 
other  place  in  which  any  animal  shall  be  im-  ^"™*  ^^  "• 
pounded  for  greater  safety,  under  the  circum- 
stances herein-before  mentioned,  or  who  shall 
break  down  or  injure  any  such  pound  or  place, 
or  do  any  act  by  means  of  which  any  animal 
impounded  therein  shall  escape  or  be  unlawfully 
liberated  therefrom,  shall  be  liable  to  pay  the 
amount  of  the  injury  done,  and  also  a  fine  not 
exceeding  ten  pounds ;  but  in  every  case  of  the 
commission  of  any  such  offence  in  rescuing  or 
attempting  to  rescue  any  distress,  or  in  breaking 
or  injuring  any  pound,  the  justices  shall,  if  they 
shall  so  think  fit,  abstain  from  adjudicating 
summarily  thereon,  and  deal  with  the  same  as  a 
case  to  be  tried  by  indictment  at  the  assizes  or 
quarter  sessions : 

1 1 .  ^y  person  who  shall  impound  any  animal  (ex-   Impounding 

cept  in  cases  of  distresses  for  rent)  in  any  other  elaewhere  than 
place  than  in  a  manor  pound,  or  in  such  pound  ^  licensed 
as  shall  be  licensed  under  the  provisions  of  this  Siting  to 
act  (except  under  the  circumstances  hereinbefore  give  notice  <»f 
mentioned),   or  who  shall  omit  to  give  such  impounding, 
notice  to  the  pound  keeper  or  to  the  owner  of 
any  animal  impounded  as  is  required  by  this 
act,  or  who  shall  wilfully  damage  or  injure  any 
animal  while  driving  or  conveying  the  same  to 
any  pound,  shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds : 
rovided  always,  that  nothing  herein  contained  shall 
iterfere  with  the  right  of  any  lord  of  a  manor  to 
ttablish  or  continue  any  manonal  pound  for  the  im- 
)unding  of  distresses  made  in  such  manor  which  he  is 
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now  by  law  entitled  to  establish  or  continue,  or  to 
appoint  from  time  to  time  any  person  to  be  keeper  of 
such  pound  ;  but  the  regulation  of  such  pound,  and  the 
duties  of  such  pound  keeper,  shall  in  all  other  respects 
be  subject  to  the  provisions  of  this  act,  in  like  manner 
and  to  the  like  extent  as  any  pound  established  or  any 
pound  keeper  licensed  by  the  justices  at  petty  sessions 
in  manner  aforesaid. 

XX.  The  decision  and  regulation  of  certain  matters 
relating  to  the  trespass  of  animals  shall  be  subject  to 
the  following  provisions : 

1.  It  shall  not  hereafter  be  lawful  to  impound  any 
animal  found  trespassing  upon  any  land  when 
the  owner  of  such  animal  shall  be  known  (f), 
but  the  occupier  of  such  land  or  the  person  by 
whom  such  animal  shall  be  found  trespassing 
shall  either  deliver  up  such  animal  to  the  owner, 
or  to  bis  steward,  herdsman,  caretaker,  or  other 
servant,  or  he  shall  show  such  animal  in  the  act 
of  trespassing  to  such  owner,  steward,  herdsman, 
caretaker,  or  other  servant,  and  allow  such  animal 
to  be  taken  away  by  him  ;  and  the  owner  of  such 
animal  shall  thereupon  be  liable  to  pay  to  the 
occupier  of  such  land  the  rate  of  trespass  fixed 
by  the  following  scale  (or  according  to  such  scale 
as  the  justices  at  quarter  sessions  shall  from  time 
to  time  fix,  and  which  they  are  hereby  authorized 
to  do  if  they  shall  see  fit) : 

Where  the  trespass  shall  be  on  any  common 
pasture  land,  or  on  any  arable  uncropped 
land,  the  rate  shall  be  : 

For  every  horse,  mare,  pony,         «.     d. 
mule,  ass,  bull,  cow,  bul- 
lock, heifer,  or  pig 
For  every  calf,  sheep,  or  lamb 
For  every  goose 
For  every  other  fowl 
For  every  goat  (/)   - 
And  where  the  trespass  shall  be  upon  any 
fattening  pasture  or  meadow  land,  or  upon 


0 

6 

0 

2 

0 

1 

0 

oi 

3 

0 

{e)  If  the  cattle  treBpamng  are  grasdng 
cattle,  sent  for  agistment,  the  person 
liable  to  be  summoned  and  punished  is 
the  owner  of  the  land  and  not  the  owner 
of  the  animal,  for  the  owner  of  the  land 
haa  the  control  of  the  cattle. 

(/)  By  Uie  28  k  24  GtK>.  III.  c  89, 


owners  of  goats  who  commit  any  tret- 
pass  may  be  fined  not  exceeding  20«.  for 
each  goat ;  but  aa  many  proyidonB  of 
that  statute  are  InoonsiBtent  with  the 
above  provisions,  it  might  be  held  that 
the  act  of  Geo.  III.  k  ooostniotifeiy 
repealed  by  the  above  i 
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any  land  cropped  with  com,  peas,  flax, 
yetches,  turnips,  rape,  potatoes,  green  crop, 
or  other  cultivated  vegetable,  or  by  any 
goat  in  a  plantation,  the  rates  shall  be 
double  the  amount  of  the  preceding  rates  : 

2.  But  when  the  owner  of  any  such  animal  shall  not 

be  known,  it  shall  be  lawful  for  the  occupier  of 
such  land,  or  for  his  servant,  or  for  any  other 
person  on  his  behalf^  to  impound  such  animal 
in  the  nearest  pound  of  the  county  (or  in  the 
pound  of  the  manor),  specifying  in  the  notice 
which  he  is  rec^uired  to  give  to  such  pound- 
keeper  (under  the  provisions  herein-before  con- 
tained relating  to  the  impounding  of  animals) 
the  nature  of  the  land  or  crop  in  which  such 
animal  shall  have  been  found  trespassing ;  and 
such  pound  keeper  shall  afterwards  deliver  up 
such  animal  to  the  owner,  if  known,  or  to  any 
person  on  his  behalf,  either  upon  being  so  autho- 
rized in  writing  by  any  justice,  or  upon  being 
paid  by  such  ovmer  or  person  the  amount  legally 
due  fur  pound  fees  and  rates  of  sustenance,  and 
also  the  amount  due  under  the  above  scale  of 
rates,  for  a  trespass  on  any  land  or  crop  of  the 
nature  specified  in  such  notice ;  and  such  pound 
keeper  shall  thereupon  pay  over  the  amount  of 
such  rate  of  trespass  to  the  person  by  whom 
such  animal  shall  have  been  impounded,  unless 
when  required  by  any  justice,  or  by  such  occu- 
pier by  notice  in  wilting,  to  hold  over  the  same 
until  any  dispute  as  to  the  same  shall  have  been 
decided  at  petty  sessions  : 

3.  Whenever  either  the  occupier  of  such  land  or  the 

owner  of  such  animal  shall  not  be  satisfied  with 
the  amount  of  such  rates  (whether  paid  at  the 
time  or  not),  it  shall  be  lawful  for  the  justices  at 
petty  sessions,  upon  complaint  of  such  occupier 
or  owner,  to  investigate  the  case,  and  to  make 
such  award  against  either  party  as  shall  seem 
just^  under  all  the  circumstances  ;  and  the  prin- 
ciple upon  which  they  shall  make  such  award 
shall  be,  that  the  owner  of  such  animal  shall  be 
deemed  liable  to  pay  to  such  occupier  the  above 
rate  for  a  first  trespass,  and  double  the  above 
rate  for  a  second  trespass,  and  treble  the  above 
rate  for  a  third  or  subsequent  trespass,  (whether 
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Section  20.  any  actaal  damage  shall  have  been  done  or  not), 

unless  they  shall  be  satisfied  that  such  trespass 
was  caused  by  any  neglectful  conduct  on  the 
part  of  such  occupier,  or  that  there  are  any  other 
justifying  circumstances,  in  which  case  they  may 
declare  him  to  be  entitled  either  to  no  rates  or 
to  a  part  only  of  the  rates;  and  in  any  case 
where  any  actual  damage  shall  have  been  done 
by  such  trespass,  it  shjJl  be  lawful  for  the  jus- 
tices to  award  a  like  payment  of  such  further 
sum  as,  together  with  any  rates  awarded,  shall 
be  equal  to  the  value  of  such  damage  as  shall  be 
proved  to  their  satisfaction  to  have  been  actually 
caused  by  such  trespass ;  and  in  making  any 
such  award  the  justices  shall  allow  credit  to  the 
owner  of  such  animal  for  the  amount  of  any 
rate  of  trespass  paid  by  him  at  the  time ;  or 
where  they  shall  award  either  no  rates  or  a  lesser 
amount  than  any  sum  so  paid  at  the  time,  they 
may  order  that  the  whole  or  a  part  of  such  sum, 
as  the  case  may  be,  shall  be  refunded  to  such 
owner : 
Jiwticea  may  4^  Whenever  it  shall  appear,  in  any  case  in  which 
i^Zs^^^  ^y  complaint  of  trespass  shall  be  so  made,  that 

the  trespass  shall  have  been  caused  by  the  bad 
or  imperfect  state  or  destruction  of  any  fences, 
it  shall  be  lawful  for  the  justices  at  petty  sessioDs 
by  order  in  writing  to  direct  that  the  occupier 
of  the  land  to  which  such  fences  shall  belong 
shall  repair  the  same  when  wholly  on  his  land, 
or  join  in  repairing  the  same  when  partly  on  his 
land,  within  such  reasonable  time  as  they  shall 
fix  for  that  purpose ;  and  in  default  of  his  so 
doing  within  such  time,  it  shall  be  lawful  for 
such  justices,  by  a  like  order  in  writing,  to 
authorize  such  fences  to  be  repaired  by  the  per- 
son who  shall  have  been  aggrievetl  by  any  such 
trespass,  who  may  thereupon  enter  and  repair 
the  same ;  and  afterwards,  upon  proof  of  the 
expenses  incurred  by  such  person  in  making 
such  repairs  beyond  what  he  may  be  himself 
lx)und  to  expend  in  case  of  fences  common  to 
both  parties,  it  shall  be  lawful  for  such  justices 
to  order  that  the  same  shall  be  paid  (to  any 
amount  not  exceeding  two  shillings  per  perch) 
by  such  occupier,  unless  it  shall  be  shown  that 
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the  person  under  whom  snch  occupier  shall  hold  Section  20. 
is  hound  by  any  lease  or  agreement  to  keep  such 
fences  in  repair,  in  which  case  such  amount  shall 
be  paid  by  such  person  ;  and  in  default  of  such 
payment  it  shall  be  lawful  for  such  justices  to 
order  that  such  amount  shall  be  levied  by  dis- 
tress of  the  goods  of  such  occupier  or  person,  as 
the  case  may  be,  and  paid  over  to  the  person  by 
whom  such  repairs  shall  have  been  made. 
And  any  person  who  shall  be  guilty  of  any  of  the  Punishment 
next  following  neglects  or  offences  shall  be  liable  to  a  for  offences 
iine  not  exceeding  five  pounds  :  against  these 

5.  Any  person  who  shall  impound  any  animal  found  P^^^<"*"- 

trespassing  where  the  owner  of  such  animal  shall 
be  known  to  him,  or  who  shall  impound  any 
animal  without  giving  to  the  pound  keeper  the 
notice  required  by  this  act : 

6.  Any  pound  keeper  who  shall  neglect  or  refuse  to 

deliver  up  any  animal  so  impounded  to  the  own- 
er, when  authorized  in  writing  by  any  justice  so 
to  do,  or  upon  such  owner  paying  to  him  the 
amount  of  the  pound  fees  and  rates  of  sustenance 
legally  due  and  the  amount  legally  due  for  the 
trespass,  or  who  shall  neglect  (except  when  any 
justices  shall  authorize  liim  to  hold  over  the 
same  until  the  decision  of  any  dispute  as  to  the 
same  at  petty  sessions)  to  pay  over  to  the  person 
entitled  to  receive  the  same  the  amount  which 
shall  be  paid  to  him  for  the  trespass  upon  the 
liberation  of  any  such  animal : 
Provided  always,  that  in  all  such  proceedings  under 
this  act  it  shall  be  lawful  for  the  justices  to  adopt  such 
means  as  they  sliall  see  fit,  either  by  the  employment 
of  a  valuator  or  arbitrators  or  other^ase,  for  the  purpose 
of  informing  themselves  as  to  the  amount  of  any  damage 
done,  or  as  to  any  other  circumstance  proper  to  be  in- 
quired into  on  the  spot,  or  as  to  any  other  facts  of  the 
case  upon  which  they  shall  be  required  to  decide ;  and 
they  may  (if  they  shall  think  it  necessary)  order  the 
parties  or  either  of  the  parties  to  pay  to  any  person  so 
employed  such  reasonable  sum  as  they  shall  fix,  not 
exceeding  two  shillings  and  sixpence  per  day,  as  remu- 
neration for  his  trouble. 

XXJ.  Whenever  any  person  shall  be  convicted  of    0^^  Pro- 
any  offence  against  this  act,  and  it  shall  be  a  first  con-        visum. 
viction,  it  shall  be  lawful  for  the  justices,  if  they  shall 
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80  think  fit,  to  discliarge  the  offender  from  his  oonyic- 
tion,  upon  his  making  such  satisfaction  to  the  party 
aggrieved  for  damages  and  costs,  or  either  of  them,  as 
shall  be  ascertained  by  the  justices. 

XXII.  It  shall  be  lawful  for  the  Lord  lieutenant  or 
other  chief  governor  or  governors  of  Ireland  to  extend 
the  royal  mercy  to  any  person  imprisoned  by  virtue  of 
this  act,  although  he  shall  be  imprisoned  for  nonpay- 
ment of  money  to  some  party  other  than  the  Crown. 

XXIIL  In  any  case  where  an  order  shall  be  made 
under  the  provisions  of  this  act  for  the  payment  of  any 
penal  or  other  sum  exceeding  twenty  shillings,  or  for 
any  term  of  imprisonment  exceeding  one  month,  or  for 
doing  anything  at  a  greater  expense  than  twenty  shil- 
lings (but  in  no  other  case),  either  party  (whether  he 
shall  be  the  complainant  or  defendant),  in  cases  of  a 
civil  nature,  or  the  person  against  whom  any  such  order 
shall  have  been  made  in  other  cases,  shall  be  entitled 
to  appeal  to  the  next  quarter  sessions  to  be  held  in  the 
same  division  of  the  county  when  the  order  shall  be 
made  by  any  justice  or  justices  in  any  petty  sessions 
district,  or  to  the  recorder  at  his  next  sessions  when  the 
order  shall  be  made  by  the  said  divisional  justices  in 
the  police  district  of  Dublin  metropolis,  or  to  the  re- 
corder of  any  corporate  or  borough  town  when  the  order 
shall  be  made  by  any  justice  or  justices  in  such  corpo- 
rate or  borough  town  (unless  when  any  such  sessions 
shall  commence  within  seven  days  from  the  date  of  any 
such  order,  in  which  case,  if  the  appellant  sees  fit,  the 
appeal  may  be  made  to  the  next  succeeding  sessions  to 
be  held  for  such  division  or  town);  and  it  shall  be  law- 
ful for  such  court  of  quarter  sessions  or  recorder,  as  the 
case  may  be,  to  decide  such  appeal,  if  made  in  such  form 
and  manner,  and  with  such  notices  as  are  required  by 
the  said  petty  sessions  act  as  to  appeals  against  ordeis 
made  by  justices  at  petty  sessions ;  and  all  the  provi- 
sions of  the  said  petty  sessions  act  as  to  making  appeals, 
and  as  to  execTiting  the  orders  made  on  ap|)e^,  or  the 
original  orders  where  the  appeals  shall  not  be  duly 
prosecuted,  shall  also  apply  to  any  appe^  or  like  order 
to  be  made  under  the  provisions  of  tins  act. 

XXIV.  No  order  made  under  the  provisions  of  this 
act,  nor  any  adjudication  made  on  appeal  therefrom, 
shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  or  otherwise  into  any  of  Her  Miyesty*8  supe- 
rior courts  of  record. 
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XXV.  In  the  interpretation  of  this  act,  save  where  Section  26. 

there  is  anything  in  the  subject  or  context  repugnant  to  

such  construction,  the  word  "  county"  shaU  be  deemed  Ij^^^erpretauoa 
to  include  "  county  of  a  city*'  or  "  county  of  a  town ;" 

the  word  "justice*'  shall  mean  "justice  of  the  peace," 
and  shall  include  a  "  divisional  justice"  of  the  police 
district  of  Dublin  metropolis,  or  "  chief  magistrate  "  of 
any  corporate  town;  the  word  "county  surveyor"  shall 
include  and  mean  any  district  surveyor  in  the  county 
of  Dubhn ;  the  word  "  petty  sessions  "  shall  include  a 
**  divisional  police  office"  of  Dublin  metropolis ;  the 
word  "gaol"  shall  include  any  "house  of  correction"  or 
**  bridewell"  of  the  county  to  which  any  person  may  be 
legally  committed  by  any  justice ;  the  word  "  oath" 
shall  include  " affirmation'*  or  "solemn  declaration,"  a£i 
the  case  may  be ;  the  word  "  month"  shall  mean  "  ca- 
lendar month ;"  the  word  "  road  "  shall  include  "  high- 
way" or  other  public  thoroughfare,  and  "  street"  shall 
include  any  lane  or  passage  in  any  town ;  and  the  word 
"horse"  shall  include  any  other  animal  of  any  kind 
commonly  used  or  employed  in  drawing  any  kind  of 
carriage. 

XXVI.  The  following  acts  and  parts  of  acts  herein-  Repeal  of  oer- 
after  mentioned  shall  be  repealed,  together  with  all  tain  acts. 
other  acts  and  parts  of  acts  inconsistent  with  the  provi- 
sions of  this  act : — 10  Car.  I.  c.  25,  an  act  for  impound- 
ing of  distresses;  37  Geo.  III.  c.  27,  and  40  Geo.  IIL 

c.  71,  relating  to  the  trespass  of  animals;  5  Geo.  TV.  c. 
43,  for  impounding  of  distresses  in  Ireland ;  7  Geo.  IV. 
c.  42,  relating  to  the  trespass  of  animaLs ;  13  &  14  Vic. 
c.  102,  Summary  Jurisdiction  Act  But  the  repeal  of 
the  last-mentioned  act  of  the  13  &  14  Vic.  c.  102,  shall 
not  be  deemed  to  revive  any  of  the  acts  repealed  thereby. 
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CRIMINAL  AND  CONSOLIDATION   AMENDMENT  ACTS. 

It  has  been  considered  by  the  editor  unnecessary  and  beyond 
the  scope  of  this  work  to  publish  the  following  statutes  in  extenso, 
as  the  bulk  of  the  acts  deal  solely  with  indictable  offences  ;  it 
has  therefore  been  deemed  expedient  merely  to  print  those  sec- 
tions relating  to  the  summary  jurisdiction  of  justices.  The 
indictable  offences  will  be  found  under  their  respective  titles  in 
the  catalogue  given  in  the  concluding  portion  of  this  work. 

In  these  statutes  are  contained  many  provisions  resembling 
the  repealed  sections  of  the  Summary  Jurisdiction  Act>  14  &  15 
Vic.  c,  92  (g).  It  is  important  for  magistrates  to  understand 
that  under  these  recent  statutes  it  requires  ttoo  justices  of  the 
peace  or  one  stipendiary  magistrate  sitting  in  potty  sessions  to 
convict  for  any  offence  punishable  upon  summary  conviction  ;  but 
one  justice  of  the  peace  may  do  all  ministerial  acts,  as  taking  in- 
formations, &c.  subject  to  the  provisions  of  the  Petty  Sessions  Act, 
when  any  person  is  charged  with  an  indictable  offence  against 
any  of  the  provisions  of  these  statutes.  If^  however,  the  person 
be  charged  with  an  offence  punishable  on  summary  conviction, 
and  ho  be  unable  to  find  bail  for  liis  appearance  at  the  next 
petty  sessions  court,  it  would  seem  to  be  competent  for  two  jus- 
tices to  deal  with  this  case  out  of  petty  sessions,  under  the  8th 
section  of  the  Petty  Sessions  Act  (A),  for  all  the  provisions  of  the 
Petty  Sessions  Act  are  incorporated  into  these  statutes. 

24  &  25  Vic.  cap.  96. 
An  Act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland  relating  to  Larceny  (t)  and  other  similar  Offences. 

XII.  [Stealing  deer  in  an  uninclosed  part  of  a  foresL]  Who- 
soever shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  cany 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  (ti) 


Sig)  Ss.  2,  8,  4,  5.  nal  Justioe  Act,  18  &  19  Vic  c.  125, 

h)  Vide  ante,  p.  327,  and  note  if),  (see  tit.  Larceny,  post,)  is  notaflfected 

»)  The    summary  jurisdiction  of  by  this  statute, 
justices  in  larceny,  under  the  pro-  (it)  The  word  deer  is  genenJ,  and 

visions  of  14  &  15  Vic.  c.  92,  s.  6,  includes  all  kinds  of  deer,  of  all  ages 

(stealing  by  juvenile  ofienders,  see  and  sexes  ;  Graves  C.  L.  Aota  79. 
Ante,  p.  891,)  and  under  the  Crimi- 
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kept  or  being  in  the  uninclosed  part  of  any  forest,  chase,  or 
purlieu,  shall  for  every  such  offence,  on  conviction  thereof  before 
\  justice  of  the  peace,  forfeit  and  jwy  such  sum,  not  exceeding 
Hfty  pounds,  as  to  the  justice  shall  seem  meet ;  and  whosoever 
[laving  been  previously  convicted  of  any  offence  relating  to  deer, 
for  which  a  pecuniary  penalty  shall  have  been  imposed  by  this 
3r  by  any  former  act  of  parliament,  shall  afterwards  commit  any 
3f  the  offences  herein-before  enumerated,  whether  such  second 
Dffence  be  of  the  same  description  as  the  first  or  not,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  tw^o  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

XIII.  [Stealing  deer  in  any  inclosed  ground.']  Whosoever 
shall  unlawfully  and  wilfully  course,  hunt,  snare,  or  carry  away, 
or  kill  or  wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or 
being  in  the  inclosed  part  of  any  forest,  chase,  or  purlieu,  or  in 
any  inclosed  land  where  de«r  shall  be  usually  kept,  shall  be 
guilty  of  felony ;  and  being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  imprisimed  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under  the  age  of  six- 
teen ye^rs,  with  or  without  whipping,  (j) 

XIV.  [Suspected  persons  found  in  possession  of  venison,  ^c] 
If  any  deer,  or  the  head,  skin,  or  other  part  thereof^  or  any  snare 
or  engine  for  the  taking  of  deer,  shall  be  found  in  the  possession 
of  any  person  or  on  the  premises  of  any  person  with  his  know- 
ledge, and  such  person,  being  taken,  or  summoned  before  a 
justice  of  the  peace,  shall  not  satisfy  the  justice  that  he  came 
lawfully  by  such  deer,  or  the  head,  skin,  or  other  part  thereof, 
or  had  a  lawful  occasion  for  such  snare  or  engine,  and  did  not 
keep  the  same  for  any  unlawful  purpose,  he  shall,  on  conviction 
by  the  justice,  forfeit  and  pay  any  sum  not  exceeding  twenty 
pounds  )  and  if  any  such  person  shall  not  under  the  said  provi- 
sions be  liable  to  conviction,  then,  for  the  discovery  of  the  party 
who  actually  killed  or  stole  such  deer,  the  justice,  at  his  discre- 
tion, as  the  evidence  given  and  the  circumstances  of  the  case 
shall  require,  may  summon  before  him  every  person  through 
whose  hands  such  deer,  or  the  head,  skin,  or  other  part  thereof, 

(j)  It  will  be  obseired  that  jus-  II.  c.  8,  an  act  for  the  more  efiectual 

tioes  cannot  deal  Biimmarily  under  punishment  of  deer-ste&len,   is  not 

tbiB  section,  but  it  is  printed  above  expressly,  yet  it  would  seem  to  be  im- 

aa  it  exhausts  the  criminal  code  under  pliedly,  repealed  by  the  above  sec- 

this  head.    Although  the  7  &  8  Geo.  tion. 
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shall  apjK»ar  to  havo  passed  ;  and  if  the  person  from  whom  the 
same  slmll  have  l)e<*n  first  received,  or  who  shall  have  had 
jK>rt*<ertHion  thereof,  shall  not  satisfy  the  justice  that  he  came 
lawfully  hy  the  same,  he  shall,  on  conviction  hy  the  justice,  be 
liable  U)  the  pi^Tncmt  of  such  sum  of  money  as  is  herein-hefore 
last  mentioned,  (k) 

XV.  [S^ttitifj^  engines  for  taking  deer  or  pulling  dawn  park 
fences,]  \V}ios<x3ver  shall  unla^^-fully  and  wilfully  set  or  use 
any  snare  or  engine  whatsoever,  for  the  purpose  of  taking  or 
killing  deer,  in  any  part  of  any  forest,  chase,  or  purlieu,  whether 
such  i>art  Ik)  inclosed  or  not,  or  in  any  fence  or  bank  dividing 
the  samt;  fn^m  any  land  adjoining,  or  in  any  inclosed  land  when 
deer  shall  l>e  asually  kept,  or  shall  unlawfully  and  wilfollj 
destroy  any  j)art  of  the  fence  of  any  land  where  any  deer  shaD 
be  then  kept,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  lorfrjit  and  pay  such  sum  of  money,  not  exceeding  twenty 
jK)unds,  as  to  the  justice  shall  seem  meet 

XV 11.  [KUlifigf  d'C.  liares  or  rabbits  in  a  toarren  in  the  night 
tirrw^  or  by  day.]  Whosoever  shall  unlawfully  and  wilfully, 
between  the  ox})iration  of  the  first  hour  after  sunset  and  the 
iM'gimiing  of  the  last  hour  before  sunrise,  take  or  kill  any  hare  (/) 
or  mbl)it  in  any  waiTen  or  ground  la^iully  used  for  the  breeding 
or  ker.ping  of  hares  or  rabbits,  whether  the  same  be  inclosed  or 
not,  shall  Im-!  guilty  of  a  misdemeanor ;  and  whosoever  shall 
unlawfully  tuid  wilfully,  between  the  l>eginning  of  the  last  hour 
before  sunrise  and  the  expiration  of  the  first  hour  after  sunaet, 


{k)  >See  nection  103,  poet,  under 
whicli  <me  juHtice  inay  insue  a  war- 
rant to  fK>arch  for  any  doer,  &c.  men- 
tioned in  the  alK)vo  section.  The 
efTect  of  the  above  Hcct ion  is  to  throw 
the  oniut  on  any  i)erHon  who  has  the 
skin,  &c.  in  hii4  i>OMHeH8ion  to  account 
for  liin  glutting  it  in  a  lawful  way. 
The  iMWHcwiion  niuHt  be  within  the 
knowlcd}^  of  the  {mrty,  ro  f ar  as  the 
fact  of  the  posfkMHion  is  concerned, 
though  it  \r  inunuterial  whether  he 
known  that  it  is  an  offence  ;  R.  v. 
Woodrow,  15  M.  &  W.  404. 

{I)  This  section  virtually  repeals 
the  provisions  (contained  in  9  Geo.  1 V. 
c.  69,  s.  1,  against  night  poacliing,  as 
far  as  relates  to  ofTencos  against  hares 
and  rabbits  takon  in  any  warren  or 
gn>und  kept  for  them.  I^  illing  hares, 
rabbits,  and  other  game  in  either 
open  or  enclosed  grounds,  not  being 
a  warren  or  place  kept  expressly  for 


hares  and  rabbits,  is  still  an  offienoe 
punishable  on  suumiary  oonvictioD, 
under  9  Geo.  IV.  c.  69,  8.  1  ;  see 
tit.  **  Game,'*  post.  The  warren  or 
ground  must  be  used  mainly  for  the 
breeding  or  keeping  of  hares  and 
rabbits  ;  for  if  only  a  few  are  kept 
in  a  partially  tame  state,  nmniDg 
about  a  rick  yard,  which  was  mainly 
used  for  other  purposes,  thiw  ofience 
would  not  be  committed  ;  R.  v.  Ga^ 
ratt,  6  C.  &  P.  369.  KeoeiTen  of 
hares  and  rabbits  poached  by  night 
out  of  the  place  prohibited  by  the 
above  section  are  guilty  of  a  misde- 
meanor, and  are  liable  to  pimish- 
ment  of  three  to  seven  yean  penal 
servitude,  or  to  two  years  and  lev  ol 
imprisomucnt  with  hard  labour,  or 
whipping  ;  vide  section  95.  Princi- 
pals and  accessories,  and  aiders  and 
abettors  are  punishable  bj  the  98th 
&  99th  sections. 
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take  or  kill  any  hare  or  rabbit  in  any  such  warren  or  ground,  or 
shall  at  any  time  set  or  use  therein  any  snare  or  engine  for  the 
taking  of  hares  or  rabbits,  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  forfeit  and  pay  such  sum  of  money,  not  ex- 
ceeding five  pounds,  as  to  the  justice  shall  seem  meet. 

XVII I .  [/Stealing  dogs,  provision  for  subsequent  offence.  ]  Who- 
soever shall  steal  any  dog  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  either  be  committed  to  the  common  gaol  or 
house  of  correction  there  to  be  imprisoned,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  six  months, 
or  shall  forfeit  and  pay,  over  and  above  the  value  of  the  said  dog, 
such  sum  of  money,  not  exceeding  twenty  pounds,  as  to  the  said 
justices  shall  seem  meet ;  and  whosoever,  having  been  convicted 
of  any  such  offence,  either  against  this  or  any  former  act  of 
parliament,  shall  afterwards  steal  any  dog,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  coui-t,  to  be  imprisoned  for  any  term  not 
exceeding  eighteen  months,  with  or  without  hard  labour. 

XIX.  [Possession  of  stolen  dogs,  provision  for  subsequent  offence,  ] 
Whosoever  shall  unlawfully  have  in  his  possession  or  on  his 
premises  any  stolen  dog,  or  the  skin  of  any  stolen  dog,  knowing 
such  dog  to  have  been  stolen  or  such  skin  to  be  the  skin  of  a 
stolen  dog,  shall,  on  conviction  thereof  before  two  justices  of  the 
peace,  be  liable  to  pay  such  sum  of  money,  not  exceeding  twenty 
pounds,  as  to  such  justices  shall  seem  meet ;  and  whosoever, 
having  been  convicted  of  any  such  offence  either  against  this  or 
any  former  act  of  parliament  shall  afterwards  be  guilty  of  any 
such  offence  as  in  this  section  before  mentioned,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be  liable,  at 
tlie  discretion  of  the  court,  to  be  imprisoned  for  any  term  not 
exceeding  eighteen  months,  with  or  without  hard  labour. 

XXI.  [Stealing  beasts  or  birds  ordinarily  kept  in  conjinement^ 
and  not  tJve  subjects  of  larceny  A  Whosoever  shall  steal  any  bird, 
beast,  or  other  animal  ordinarily  kept  in  a  state  of  confinement 
or  for  any  domestic  purpose  {m),  not  being  the  subject  of  larceny 
at  common  law,  or  shall  wilfully  kill  any  such  bird,  beast,  or 
animal,  with  intent  to  steal  the  same  or  any  part  thereof,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  at  the  discre- 
tion of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour  for  any  term  not  exceeding 

(m)  This  clause  is  very  extensive,  reared  under  hens,  and  have  never 

and  will  include  all  animals,  as  cats,  become  wild,  will  also  be  within  the 

ferrets,  and  the  like  ;   Greaves  C.  L.  clause  ;  see  R.  r.  Head,  1  F.  &  F. 

Acts,  85.     Pheasants  that  have  been  350. 
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six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the 
value  of  the  bird,  beast,  or  other  animal,  such  sum  of  money, 
not  exceeding  twenty  pounds,  as  to  the  justice  shall  seem  meet ; 
and  whosoever,  having  been  convicted  of  any  such  offence,  either 
against  this  or  any  former  act  of  parliament,  shall  afterwards 
commit  any  offence  in  this  section  before  mentioned,  and  shall 
be  convicted  thereof  in  like  manner,  shaU  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to  hard 
labour  for  such  term  not  exceeding  twelve  months  as  the  con- 
victing justice  shall  think  fit  (n) 

XXII.  [Persotis  found  in  possession  of  stolen  beasts,  d:c.  liable 
to  penalties.]  If  any  such  bird,  or  any  of  the  plumage  thereof^ 
or  any  dog,  or  any  such  beast,  or  the  skin  thereof,  or  any  such 
animal,  or  any  part  thereof  shall  be  found  in  the  posse^on  or 
on  the  premises  of  any  person,  any  justice  may  restore  the  same 
respectively  to  the  owner  thereof;  and  any  person  in  whose 
possession  or  on  whose  premises  such  bird  or  the  plumage 
thereof  or  such  beast  or  the  skin  thereof,  or  such  animal  or  any 
part  thereof,  shall  be  so  found,  (such  person  knowing  that  the 
bird,  betvst,  or  animal  has  been  stolen,  or  that  the  plumage  is  the 
plumage  of  a  stolen  bird,  or  that  the  skin  is  the  slun  of  a  stolen 
beast,  or  that  the  part  is  a  part  of  a  stolen  animal,)  shall,  on  con- 
viction before  a  justice  of  the  peace,  be  liable  for  the  first  offence 
to  such  forfeiture,  and  for  every  subsequent  offence  to  such 
punishment,  as  any  person  convicted  of  stealing  any  beast  or 
bird  is  made  liable  to  by  the  laat  preceding  section,  (o) 

XXIII.  [Killing  pigeons\  Whosoever  shall  imlawfully  and 
wilfully  kill,  wound,  or  take  any  house-dove  or  pigeon  {po)  under 
such  circumstances  as  shall  not  amount  to  larceny  at  common 
law  shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and 
pay,  over  and  above  the  value  of  the  bird,  any  sum  not  exceed- 
ing two  pounds. 

XXIV.  \Tahing  fish  in  any  loater  unlawfully,']  Whosoever 
shall  unlawfully  and  wilfully  take  or  destroy  any  fish  in  any 
water  which  shall  run  throTigh  or  be  in  any  land  adjoining  or 
belonging  to  the  dwelling  house  of  any  person  being  the  owner 
of  such  water,  or  having  a  right  of  fishery  therein,  shall  be 
guilty  of  a  misdemeanor ;  and  whosoever  shall  unlawfully  and 
wilfully  take  or  destroy,  or  attempt  to  take  or  destroy,  any  fish 
in  any  water  not  being  such  as  hereinbefore  mentioned,  but 
which  shall  be  private  property,  or  in  which  there  shsJl  be  any 
private  right  of  fishery,  shall,  on  conviction  thereof  before  a  jus- 
tice of  the  peace,  forfeit  and  pay,  over  and  above  the  value  of 

(n)  See  ante,  p.  160.  {oo)  See  10  Wm.  IIL  c.  8,  s.  8, 

(o)  See  as  to  granting  a  search      post,  tit.  "  Game." 
warrant,  8.  103,  post. 
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the  fish  taken  or  destroyed  (if  any),  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem  meet :  pro- 
vided, tlmt  notliing  herein-before  contained  shall  extend  to  any 
person  angling  between  the  beginning  of  the  last  hour  before 
sunrise  and  the  expiration  of  the  first  hour  after  sunset ;  but 
whosoever  shall  by  angling  between  the  beginning  of  the  last 
hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
smiset  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to 
take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned, 
shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay 
any  sum  not  exceeding  five  pounds,  and  if  in  any  such  water  as 
last  mentioned,  he  shall,  on  the  like  conviction,  forfeit  and  pay 
any  sum  not  exceeding  two  pounds  as  to  the  justice  shall  seem 
meet ;  and  if  the  boimdary  of  any  parish,  township,  or  vill  shall 
happen  to  be  in  or  by  the  side  of  any  such  water  as  is  in  this 
section  before  mentioned,  it  shall  be  sufficient  to  prove  that  the 
offence  was  committed  either  in  the  pansh,  township,  or  vill 
named  in  the  indictment  or  information,  or  in  any  parish,  town- 
ship, or  vill  adjoining  thereto,  (p) 

XXV.  [The  tackle  of  fishers  may  he  seized.']  If  any  person  shall 
at  any  time  be  found  fishing  against  the  provisions  of  this  act, 
the  owner  of  the  ground,  water,  or  fishery  where  such  offender 
shall  be  so  found,  his  servant,  or  any  person  authorized  by  him, 
may  demand  from  such  offender  any  rod,  line,  hook,  net,  or 
other  implement  for  taking  or  destroying  fish  which  shall  then 
be  in  his  possession,  and  in  case  such  offender  shall  not  imme- 
diately deliver  up  the  same,  may  seize  and  take  the  same  from 
him  for  the  use  of  such  owner  :  provided  that  any  person  angling 
against  the  provisions  of  this  act,  between  the  beginning  of  the 
last  hour  before  sunrise  and  the  expiration  of  the  first  hour  after 
sunset,  from  whom  any  implement  used  by  anglers  shall  be 
taken,  or  by  whom  the  same  shall  be  so  delivered  up,  shall  by 
the  taking  or  doUvering  thereof  be  exempted  from  the  payment 
of  any  damages  or  penalty  for  such  angling. 

XXXIl.  [Trees  in  pkamre  grounds  of  the  value  of  £\,  or  else- 
whtre  of  tlve  value  of  £5.]  Whosoever  shall  steal  {<i\  or  shall  cut, 
break,  root  up,  or  otherwise  destroy  or  damage  with  intent  to 
steal,  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any 
underwood,  respectively  growing  in  any  park,  pleasure  ground, 
garden,  orchard,  or  avenue,  or  in  any  ground  adjoining  or  belong- 
ing to  any  dwelling  house,  shall  (in  case  the  value  of  the  article 
or  articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed 
the  sum  of  one  pound,)  be  guilty  of  felony,  and  being  convicted 

(p)  See  tit  Fisheiy.  post.  maging  without  intent  to  steal,  see 

(7)  For    offsnoe  of   wilfully  da-     24  &  25  Vic.  c.  97,  as.  22  &  23,  port. 
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thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple 
larceny  ;  and  whosoever  shall  steal,  or  shall  cut,  break,  root  up, 
or  otherwise  destroy  or  damage  with  intent  to  steal,  the  whole 
or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  re- 
spectively growing  elsewhere  than  in  any  of  the  situations  in  this 
section  before  mentioned,  shall  (in  case  the  value  of  the  article 
or  articles  stolen,  or  the  amount  of  the  injury  done,  shall  exceed 
the  sum  of  five  pounds,)  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  as  in  the  case  of  simple 
larceny,  (r) 

XXXIIL  [Scaling  trees,  skruhsy  d'C,  wherewet^r  growing^  and 
of  any  value  above  !«.]  Whosoever  shall  steal,  or  shall  cut,  break, 
root  up,  or  otherwise  destroy  or  damage  with  intent  to  steal  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  undei^ 
wood,  wheresoever  the  same  may  be  respectively  growing,  the 
stealing  of  such  article  or  articles,  or  the  injury  done,  being  to 
the  amount  of  a  shilling  at  the  least,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  forfeit  and  pay,  over  and  above  the 
value  of  the  article  or  arti(!les  stolen,  or  the  amount  of  the  injury 
done,  such  sum  of  money  not  exceeding  five  pounds  as  to  the 
justice  shall  seem  meet ;  and  whosoever  having  been  convicted 
of  any  such  offence,  either  against  this  or  any  former  act  of  Par- 
liament, shall  afterwards  commit  any  of  the  said  ofFences  in  this 
section  before  mentioned,  and  shall  be  convicted  thereof  in  like 
manner,  shall  for  such  second  oflfence  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour 
for  such  term  not  exceeding  twelve  months  as  the  convicting 
justice  shall  think  fit ;  and  whosoever,  having  been  twice  con- 
victed of  any  such  offence  (whether  both  or  either  of  such  con- 
victions shall  have  taken  place  before  or  after  the  passing  of  this 
act),  shall  afterwards  commit  any  of  the  offences  in  this  section 
before  mentioned,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  in  the  same  manner  as  in 
the  case  of  simple  larceny. 

XXXIV.  [Stealing,  d'c.  any  live  or  dead  fence,  wooden  fenot, 
stile  or  gate.']  Whosoever  shall  steal,  or  shall  cut,  brei^  or 
throw  do'vvn  with  intent  to  steal,  any  part  of  any  live  or  dead 
fence,  or  any  wooden  post,  pale,  wire,  or  rail  set  up  or  used  as  a 
fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  forfeit  and 
pay,  over  and  above  the  value  of  the  articles  so  stolen,  or  the 

(r)  It  will  be  observed  that  ma-  Bucceeding  one   under  which    they 

gistrates  have  no  summary  jurisdic-  have,  it  has  been  deemed  ezpedient 

tion  under  the  above  section,  but  as  to  print  it. 
it  is  so  closely  connected  with  the 
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lount  of  the  injury  done,  such  sum  of  money  not  exceeding 
^e  pounds  as  to  the  justice  shall  seem  meet ;  and  whosoever, 
.ving  been  convicted  of  any  such  offence,  either  against  this  or 
y  former  act  of  Parliament,  shall  al'terwards  commit  any  of  the 
id  ofifencea  in  this  section  before  mentioned,  and  shall  be  con- 
cted  thereof  in  like  manner,  shall  be  committed  to  the  com- 
3n  gaol  or  house  of  correction,  there  to  be  kept  to  hard  labour, 
p  such  term  not  exceeding  twelve  months  as  the  convicting 
stice  shall  think  lit. 

XXXV.  [Suspected  persons  in  possession  offoood,  d&c]  If  the 
aole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
kkI,  or  any  part  of  any  hve  or  dead  fence,  or  any  post,  pale, 
je,  rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the  value  of 
le  shilling  at  the  least,  shall  be  found  in  the  possession  of  any 
raon,  or  on  the  premises  of  any  person,  with  his  knowledge, 
d  such  person,  being  taken  or  suumioned  before  a  justice  of 
e  peace,  shall  not  satisfy  the  justice  that  he  came  lawfully  by 
e  same,  he  shall  on  conviction  by  the  justice  forfeit  and  pay, 
er  and  above  the  value  of  the  article  or  articles  so  found,  any 
m  not  exceeding  two  pounds. 

XXX  VL  [Stealiny,  d;c,  any  fruit  or  vegetable  production  in  a 
rden.]  Whosoever  shall  steal  (t\  or  shall  destroy  or  damage 
ith  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  produc- 
)n  growing  in  any  garden,  orchard,  pleasure  ground,  nursery 
•ound,  hothouse,  greenhouse,  or  conservatory,  shall,  on  convic- 
3n  thereof  before  a  justice  of  the  peace,  at  the  discretion  of  the 
stice,  either  be  committed  to  the  common  gaol  or  house  of  cor- 
iction,  there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
jpt  to  hard  labour,  for  any  term  not  exceeding  six  months,  or 
se  shall  forfeit  and  pay,  over  and  above  the  value  of  the  article 
•  articles  so  stolen,  or  the  amount  of  the  iiyury  done,  such  sum 
■  money  not  exceeding  twenty  pounds  as  to  the  justice  shall 
•em  meet ;  and  whosoever,  having  been  convicted  of  any  such 
fence,  either  against  this  or  any  former  act  of  parliament,  shall 
.\«rwards  commit  any  of  the  offences  in  this  section  before 
lentioned,  shall  be  guilty  of  felony,  and  being  convicted  thereof 
lall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case 
f  simple  larceny. 

XXXVII.  [JStealingy  ^c.  vegetable  produ4:tions  not  grouping  in 
irdens,  d&c]  Whosoever  shall  steal  (m),  or  shall  destroy  or 
unage  with  intent  to  steal,  any  cultivated  root  or  plant  (v)  used 

(e)  For  offence  of  damaging  with-  (v)  Clover  is  a  cultiyated  plant, 
It  intent  to  ateaU  see  24  &  25  Vic.  R.  v.  Brumley,  17  L.  T.  261  ;  5 
97,  B8.  23  &  24,  post.  Cox,  C.  C,  315.     It  wiU  be  observed 

(«)  Id.  on  reference  to  5th  section  of  14  & 

19 
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for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distHling  or 
for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  grow- 
ing in  any  land,  open  or  inclosed,  not  being  a  garden,  orchard, 
pleasure  ground,  or  nursery  ground,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour  for  any  term  not  exceeding  one  month,  or  else  shall 
forfeit  and  pay,  over  and  above  the  value  of  the  article  or  arti- 
cles so  stolen,  or  the  amount  of  the  injury  done,  such  sum  of 
money  not  exceeding  twenty  shillings  as  to  the  justice  shall  seem 
meet,  and  in  default  of  payment  thereof,  together  with  the  costs 
(if  ordered),  shall  be  committed  as  aforesaid  for  any  term  not 
exceeding  one  month,  unless  payment  be  sooner  made  ;  and 
whosoever,  having  been  convicted  of  any  such  offence  either 
against  this  or  any  former  act  of  parliament,  shaU  afterwards 
commit  any  of  the  said  ofFences  in  this  section  before  mentioned, 
and  shall  be  convicted  thereof  in  like  manner,  shall  be  commit- 
ted to  the  common  gaol  or  house  of  correction,  there  to  be  kept 
to  hard  labour  for  such  term  not  exceeding  six  months  as  the 
convicting  justice  shall  think  fit 

LXV.  [Fersoju  in  possession  of  shiptvrecked  goods  not  giving  a 
satisfactory  account^]  If  any  goods,  merchandise,  or  articles  of 
any  kind,  belonging  to  any  ship  or  vessel  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  shall  be  found  in  the  possession  of 
any  person,  or  on  the  premises  of  any  person  with  his  know- 
ledge, and  such  person,  being  taken  or  summoned  before  a  jus- 
tice of  the  peace,  shall  not  satisfy  the  justice  that  he  came  law- 
fully by  the  same,  then  the  same  shall,  by  order  of  the  justice, 
be  forthwith  delivered  over  to  or  for  the  use  of  the  rightful 
owner  thereof;  and  the  offender  shall,  on  conviction  of  such 
offence  before  the  justice,  at  the  discretion  of  the  justice,  either 
be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  six  months,  or  else  shall  for- 
feit and  pay,  over  and  above  the  value  of  the  goods,  merchan- 
dize, or  articles,  such  sum  of  money  not  exceeding  twenty 
pounds  as  to  the  justice  shall  seem  meet. 


15  Vic.  c.  92,  which  has  been  re- 
pealed, that  justices  had  jurisdiction 
thereunder  to  convict  parties  for 
stealing  turf  or  peat,  but  no  such 
power  is  conferred  under  this  act, 
therefore  stealing  manufactured  turf 
or  peat  will  be  a  larceny,  and  if  the 
value  does  not  exceed  five  shillings, 
the  person  may  be  dealt  with  in  a 


summary  way  under  18  k  19  Vic. 
c.  126,  post,  tit.  Larceny  ;  if  the  va- 
lue exceeds  that  amount,  then  the 
offence  is  indictable.  It  is  to  be  i«- 
marked,  that  if  a  porflon  digs  the 
turf,  and  takes  it  away  witboot 
quitting  possession  of  it^  lie  will  be 
only  a  trespasser. 
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LXVI.  [If  any  person  offers  shiptorecked  goods  for  sale,  the 
goods  may  he  seized,  <j&c.]  If  any  person  shall  offer  or  expose  for 
sale  any  goods,  merchandize,  or  Mticles  whatsoever,  which  shall 
have  been  unlawfully  taken,  or  shall  be  reasonably  suspected  so 
to  have  been  taken,  from  any  ship  or  vessel  in  distress,  or 
wrecked,  stranded,  or  cast  on  shore,  in  every  such  case  any  per- 
son to  whom  the  same  shall  be  oflfered  for  sale,  or  any  officer  of 
the  customs  or  excise,  or  peace  officer,  may  lawfully  seize  the 
same,  and  shall  with  all  convenient  speed  carry  the  same,  or 
give  notice  of  such  seizure,  to  some  justice  of  the  peace  ;  and  if 
the  person  who  shall  have  offered  or  exposed  the  same  for  sale, 
being  summoned  by  such  justice,  shall  not  appear  and  satisfy 
the  justice  that  he  came  lawfully  by  such  goods,  merchandize,  or 
articles,  then  the  same  shall,  by  order  of  the  justice,  be  forth- 
with delivered  over  to  or  for  the  use  of  the  rightful  owner  there- 
of, upon  payment  of  a  reasonable  reward  (to  be  ascertained  by 
the  justice,)  to  the  person  who  seized  the  same ;  and  the  offender 
shall,  on  conviction  of  such  offence  by  the  justice,  at  the  discre- 
tion of  the  justice,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  any  term  not  exceeding 
six  months,  or  else  shall  forfeit  and  pay,  over  and  above  the 
value  of  the  goods,  merchandize,  or  articles,  such  sum  of  money 
not  exceeding  twenty  pounds  as  to  the  justice  shall  seem  meet. 

XCVII.  [Receivers  of  property,  tohere  the  original  offervce  is 
punishable  on  summary  conviction.]  Where  the  stealing  or 
taking  of  any  property  whatsoever  is  by  this  act  punishable  on 
summary  conviction,  either  for  every  offence,  or  for  the  first  and 
second  offence  only,  or  for  the  first  offence  only,  any  person  who 
shall  receive  any  such  property,  knowing  the  same  to  be  unlaw- 
fully come  by,  shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  be  liable,  for  every  first,  second,  or  subsequent  offence  of 
receiving,  to  the  same  forfeiture  and  punishment  to  which  a 
person  guilty  of  a  first,  second,  or  subsequent  offence  of  stealing 
or  taking  such  property  is  by  this  act  made  liable. 

XCIX.  [Abettors  in  offences  punishable  on  summary  conviction.] 
Whosoever  shall  aid,  abet,  counsel,  or  procure  the  commission  of 
any  offence  which  is  by  this  act  punishable  on  summary  convic- 
tion, either  for  every  time  of  its  commission,  or  for  the  first  and 
second  time  only,  or  for  the  first  time  only,  shall,  on  conviction 
before  a  justice  of  the  peace,  be  liable,  for  every  first,  second,  or 
subsequent  offence  of  aiding,  abetting,  counselling,  or  procuring, 
to  the  same  forfeiture  and  punishment  to  which  a  person  guilty 
of  a  first,  second,  or  subsequent  offence  as  a  principal  offender  is 
by  this  act  made  liable. 
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CIIL  [As  to  appreJiermon  of  offenders^  and  other  proceedings^ 
Any  person  found  committing  any  offence,  punishable  either 
upon  indictment  or  upon  summary  conviction,  by  virtue  of  this 
act,  except  only  the  offence  of  angling  in  the  daytime,  may  be 
immediately  apprehended  without  a  warrant  by  any  person  (w\ 
and  forthwith  taken,  together  with  such  property,  if  any,  before 
some  neighbouring  justice  of  the  peace,  to  be  dealt  with  accord- 
ing to  law ;  and  if  any  credible  witness  shall  prove  upon  oath 
before  a  justice  of  the  peace  a  reasonable  cause  to  suspect  that 
any  person  has  in  his  possession  or  on  his  premises  any  property 
whatsoever  on  or  with  respect  to  which  any  offence,  punishable 
either  upon  indictment  or  upon  summary  conviction  by  virtue  of 
this  act,  shall  have  been  committed,  the  justice  may  grant  a 
warrant  to  search  for  such  property  as  in  the  case  of  stolen  goods ; 
and  any  person  to  whom  any  property  shall  be  offered  to  be  sold, 
pawned,  or  delivered,  if  he  shall  have  reasonable  cause  to  suspect 
that  any  such  offence  has  been  committed  on  or  with  respect  to 
such  j)roperty,  is  hereby  authorized,  and,  if  in  his  power,  is 
required  to  apprehend  and  forthwith  to  t^e  before  a  justice  of 
the  peace  the  party  offering  the  same,  together  \iith  such  property, 
to  be  dealt  with  according  to  law. 

CIV.  \A  j)erson  loitering  at  night,  and  suspected  ofanyfdonp 
against  this  act,  may  he  appreJiejided.]  Any  constable  or  peace 
officer  may  take  into  custody,  without  warrant,  any  person  whom 
he  shall  find  lying  or  loitering  in  any  highway,  yard,  or  other 
place,  during  the  night,  and  whom  he  shall  have  good  cause  to 
8usi)ect  of  having  committed,  or  being  about  to  commit,  any 
felony  against  tliis  act,  and  shall  take  such  person,  as  soon  as 
reasonably  may  be,  before  a  justice  of  the  peace,  tib  be  dealt  with 
according  to  law. 

CV.  Eegulates  the  mode  of  compelling  the  appearance  of  per- 
sons puiiisliable  on  summary  conviction,  but  as  the  provisions  of 
the  Petty  Sessions  Act  are  incorporated  into  the  statute,  the 
provisions  in  this  section  are  inoperative  in  Ireland. 

CVI.  [Application  of  forfeitures  and  penalties  on  summary  con- 
victioTis.]  Every  sum  of  money  which  shall  be  forfeited  on  any 
summary  conviction  for  the  value  of  any  property  stolen  or  taken, 
or  for  the  amount  of  any  injury  done  (such  value  or  amount  to 
be  assessed  in  each  case  by  the  convicting  justice),  shall  be  paid 
to  the  party  aggrieved,  except  where  he  is  unknown,  and  in  that 
case  such  sum  shall  be  applied  in  the  same  manner  as  a  penalty 
(x) ;  and  every  sum  wliich  shall  be  imposed  as  a  penalty  by  any 

(w)  See  ante,  p.  51,  for  observa-  yisions  of  the  14  k  15  Yic  o.  90,  •. 
tions  on  this  section.  13,  ante,  p.  389,  and  14  k  15  Vio.  c. 

{x)  That  is,  according  to  the  pro-      93,  s.  22,  ante,  p.  349,  350. 
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justice  of  the  peace,  whether  in  addition  to  such  value  or  amount 
or  otherwise,  shall  he  paid  and  applied  in  the  same  manner  as 
other  penalties  recoverahle  hefore  justices  of  the  peace  are  to  he 
paid  and  applied  in  cases  where  the  statute  imposing  the  same 
contains  no  direction  for  the  payment  thereof  to  any  person : 
Provided,  that  where  several  persons  shall  join  in  the  commission 
of  the  same  oflfence,  and  shall,  upon  conviction  thereof,  each  be 
adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  the  property 
or  to  the  amount  of  the  injury,  in  every  such  case  no  further 
sum  shall  be  paid  to  the  party  aggrieved  than  such  value  or 
amount ;  and  the  remaining  sum  or  sums  forfeited  shall  be 
applied  in  the  same  manner  as  any  penalty  imposed  by  a  justice 
of  the  peace  is  herein-before  directed  to  be  applied. 

CVII.  \If  a  person  summarily  coniricted  diall  not  pat/,  ^c,  the 
jiutice  may  commit  himJ]  In  every  case  of  a  summary  conviction 
under  this  act,  where  the  sum  which  shall  be  forfeited  for  the 
value  of  the  property  stolen  or  taken,  or  for  the  amount  of  the 
injury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  jus- 
tice, shall  not  be  paid,  either  immediately  after  the  conviction, 
or  within  such  period  as  the  justice  shall  at  the  time  of  the  con- 
viction appoint,  the  convicting  justice  (unless  where  otherwise 
specially  directed)  may  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  according  to  the  discretion 
of  the  justice,  for  any  term  not  exceeding  two  months  j  where  the 
amount  of  the  sum  forfeited  or  of  the  penalty  imposed,  or  of  both 
(as  the  case  may  be),  together  with  the  costs,  shall  not  exceed 
live  pounds,  and  for  any  term  not  exceeding  four  months  where 
the  amount,  with  costs,  shall  not  exceed  ten  pounds,  and  for  any 
term  not  exceeding  six  months  in  any  other  case,  the  commit- 
ment to  be  determinable  in  each  of  the  cases  aforesaid  upon 
payment  of  the  amount  and  costs  (y). 

CVIIL  [Justice  may  discharge  the  offender  in  certain  cases,"] 
Where  any  person  shall  be  simimarily  convicted  before  a  justice 
of  the  peace  of  any  offence  against  this  act,  and  it  shall  be  a  first 
conviction,  the  justice  may,  if  he  shall  so  think  fit,  discharge  the 
offender  from  his  conviction,  upon  his  making  such  satisfaction 
to  the  party  aggrieved  for  damages  and  costs,  or  either  of  them, 
as  shall  be  ascertained  by  the  justice. 

CIX.  \A  summary  conviction  shall  he  a  bar  to  any  otJier  pro- 
ceeding/or the  same  cause i\  In  case  any  person  convicted  of  any 
offence  punishable  upon  simimary  conviction  by  virtue  of  this 
act  shall  have  paid  the  sum  adjudged  to  be  paid,  together  with 
costs,  under  such  conviction,  or  shall  have  received  a  remission 

(y)  See  14  &  15  Vic  c.  93,  s.  22,  ante,  p.  848,  and  note  {nn). 
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thereof  £rom  the  Crown,  or  from  the  Lord  lieutenant  or  other 
chief  governor  in  Ireland^  or  shall  have  suffered  the  imprison- 
ment  awarded  for  non-payment  thereof  or  the  imprisonment 
adjudged  in  the  first  instance,  or  shall  have  been  so  discharged 
fipom  his  conviction  by  any  justice  as  aforesaid,  in  every  such 
case  he  shall  be  released  ham  all  further  or  other  proceedings 
for  the  same  cause  {w). 

ex.  [Appeal.']  In  all  cases  where  the  sum  adjudged  to  be 
paid  on  any  summary 'conviction  shall  exceed  five  pounds,  or  the 
imprisonment  adjudged  shall  exceed  one  month,  or  the  convic- 
tion shall  take  place  before  one  justice  only,  any  person  who 
shall  think  himself  aggrieved  by  any  such  conviction  may  appeal 
(n)  to  the  next  Court  of  General  or  Quarter  Sessions  which  shall 
be  holden  not  less  than  twelve  days  after  the  day  of  such  convic- 
tion for  the  county  or  place  wherein  the  cause  of  complaint  shall 
have  arisen ;  provided,  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  such  conviction,  and  sev^ 
clear  days  at  the  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  shall  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions  and  to  try 
such  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if 
such  appeal  shall  be  against  any  conviction,  whereby  only  a 
penalty  or  other  sum  of  money  shall  be  adjudged  to  be  paid, 
shall  deposit  with  the  clerk  of  the  convicting  justice  such  a  sum 
of  money  as  such  justice  shall  deem  to  be  sufficient  to  cover  the 
sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  con- 
viction and  the  costs  of  the  appeal ;  and  upon  such  notice  being 
given,  and  such  recognizance  being  entered  into,  or  such  deposit 
being  made,  the  justice  before  whom  such  recognizance  shall  be 
entered  into,  or  such  deposit  shall  be  made,  shall  liberate  such 
person  if  in  custody  ;  and  the  court  at  such  sessions  shall  hear 
and  determine  the  matter  of  the  appeal,  and  shall  make  such 
order  therein,  with  or  without  costs  to  either  party,  as  to  the 
court  shall  seem  meet,  and  in  case  of  the  dismissal  of  the  appeal, 
or  the  affirmance  of  the  conviction,  shall  order  and  adjudge  the 
offender  to  be  punished  according  to  the  conviction,  and  to  pay 
such  costs  as  shall  be  awarded,  and  shall,  if  necessary,  issue  pro- 
cess for  enforcing  such  judgment ;  and  in  any  case  where*  tfler 
any  such  deposit  shall  have  been  made  as  aforesaid,  the  convic- 
tion shall  be  affirmed,  the  court  may  order  the  sum  thereby 

{yy)  See  ante,  p.  143,  347.  observations  upon  this  aeotioiL 

(2)  See  ante,  pp.  188, 186, 192,  for 
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adjadged  to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  appeal,  to  be  paid  out  of  the  money  depo- 
sited, and  the  residue  thereof,  if  any,  to  be  repaid  to  the  party 
convicted ;  and  in  any  case  where,  after  any  such  deposit,  the 
conviction  shall  be  quashed,  the  court  shall  order  the  money 
deposited  to  be  repaid  to  the  party  convicted ;  and  in  every  case 
where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid, 
the  clerk  of  the  peace,  or  other  proper  officer,  shall  forthwith 
endorse  on  the  conviction  a  memorandum  that  the  same  has 
been  so  quashed  ;  and  whenever  any  copy  or  certificate  of  such 
conviction  shall  be  made,  a  copy  of  such  memorandum  shall  be 
added  thereto,  and  shall  be  sufficient  evidence  that  the  conviction 
has  been  quashed  in  every  case  where  such  copy  or  certificate 
would  be  sufficient  evidence  of  such  conviction. 
CXIL  Convictions  to  be  returned  to  Q.  S.  (zz), 
CXX.  [Summary  proceedings  in  Ireland  may  he  under  the  l^ 
^15  Vic  c,  93.]  Every  offence  hereby  made  punishable  on 
summary  conviction  may  be  prosecuted  in  Ireland  before  fw>o  (a) 
or  more  justices  of  the  peace,  or  one  metropolitan  or  stipendiary 
magistrate,  in  the  manner  directed  by  the  act  of  the  session 
holden  in  the  fourteenth  and  fifteenth  years  of  Queen  Victoria, 
chapter  ninety-three,  or  in  such  other  manner  as  may  be  directed 
by  any  act  that  may  be  passed  for  like  purposes ;  and  all  provi- 
sions contained  in  the  said  acts  shall  be  applicable  to  such  prose- 
cutions in  the  same  manner  as  if  they  were  incorporated  in  this 
act. 


24  &  25  Vic.  c.  97. 
An  Act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland  relating  to  Malicious  Injuries  to  Property. 

XXII.  [Damaging  trees,  wheresoever  growing,  to  the  anumnt 
of  one  shilling.']  Whosoever  shall  unlawfully  and  maliciously 
cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  (aa)  the 
whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, wheresoever  the  same  may  be  growing,  the  injury  done 
being  to  the  amount  of  one  shilling  (6)  at  the  least,  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion 

(zz)  See  ante  p.  170,  note  (c).  431,  482. 

(a)  See  ante,  p.  426.  (6)  If    the    valae    exceeds   five 

(aa )  For  offence  of  Hetdingf  see  24  pounds  the  ofience  is  indictable  under 

it  25  Vic.  c.  96,  88.  32,  38,  ante,  p.  the  preceding  section. 
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of  the  justice,  either  he  committed  to  the  common  gaol  or  house 
of  correction,  there  to  he  imprisoned  only,  or  to  he  impiisoned 
and  kept  to  hard  labour  for  any  term  not  exceeding  three 
months,  or  else  shall  forfeit  and  pay,  over  and  ahove  the  amount 
of  the  injury  done,  such  sum  of  money,  not  exceeding  five 
pounds,  as  to  the  justice  shall  seem  meet ;  and  whosoever,  having 
been  convicted  of  any  such  offence,  either  against  this  or  any 
former  act  of  parUament,  shall  afterwards  commit  any  of  the  said 
offences  in  this  section  hefore  mentioned,  and  shall  be  convicted 
thereof  in  like  manner,  shall  for  such  second  ofFence  be  committed 
to  the  common  gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term,  not  exceeding  twelve  months^  as  the 
convicting  justice  shall  think  fit ;  and  whosoever,  having  been 
twice  convicted  of  any  such  oflfence  (whether  both  or  either  of 
such  convictions  shall  have  taken  place  before  or  after  the  pass- 
ing of  tlus  act),  shall  afterwards  commit  any  of  the  said  offences 
in  this  section  before  mentioned,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

XXIII.  WcstroyiTig  any  fruit  or  vegetable  production  in  a 
garden,^  Wnosoever  shall  unlawfully  and  maliciously  destroy  (c), 
or  damage  with  intent  to  destroy,  any  plant,  root^  fruit,  or  vege- 
table production,  growing  in  any  garden,  orchard,  nursery  ground, 
hothouse,  greenhouse,  or  conservatory,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imi)risoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  six  months,  or  else  shall 
forfeit  and  pay,  over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money  not  exceeding  twenty  pounds  as  to  the  jus- 
tice shall  seem  meet ;  and  whosoever,  having  been  convicted  of 
any  such  offence,  either  against  this  or  any  former  act  of  parlia- 
ment, shall  afterwards  commit  any  of  the  said  offences  in  this 
section  before  mentioned,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  kept  in  penal  servitude  for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  without  whipping. 

XXIV.  [Destroying^  d:c.  vegetable  productions  not  growing  in 
gardens^    d^-cj      Whosoever  shall  unlawfully   and  maliciously 

(c)  For  offence  of  stealing  any  24  &  25  Vic.  c.  96,  as.  86,  S7,  ante, 
articlee  mentioned  in  this  section  see     p.  483,  434. 
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destroy,  or  damage  with  intent  to  destroy,  any  cultivated  root  or 
plant  (d)  used  for  the  food  of  man  or  beast,  or  for  medicine,  or 
for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manu- 
facture, and  growing  in  any  land,  open  or  inclosed,  not  being  a 
garden,  orchard,  or  nursery  ground,  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  tlie  common  gaol  or  house  of  correction, 
there  to  be  imjmsoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  one  month,  or  else  shall 
forfeit  and  j)ay,  over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money  not  exceeding  twenty  shillings  as  to  the 
justice  shall  seem  meet,  and  in  default  of  payment  thereof, 
together  with  the  costs,  if  ordered,  shall  be  committed  as  afore- 
said for  any  term  not  exceeding  one  month,  unless  payment  be 
sooner  made  ;  and  whosoever,  having  been  convicted  of  any  such 
offence  either  against  this  or  any  former  act  of  parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this  section  before 
mentioned,  and  shall  be  convicted  thereof  in  like  manner,  shall 
be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  kept  to  hard  lal)our  for  such  term  not  exceeding  six 
months  as  the  convicting  justice  shall  think  fit. 

XXV.  [Destroying,  ^c.  any  fence,  tvaU,  stile,  or  gate.]  Who- 
soever shall  unlawfully  and  maliciously  cut,(tf)  break,  throw  down, 
or  in  anywise  destroy  any  fence  of  any  description  whatsoever, 
or  any  wall,  stilfi,  or  gate,  or  any  part  thereof  respectively,  shall, 
on  conviction  thereof  before  a  justice  of  the  peace,  for  the  first 
offence  forfeit  and  pay,  over  and  above  the  amount  of  the  injury 
done,  such  sum  of  money  not  exceeding  five  pounds  as  to  the 
justice  shall  seem  meet ;  and  whosoever,  having  been  convicted 
of  any  such  offence,  either  against  this  or  any  former  act  of 
parliament,  shall  afterwards  commit  any  of  the  said  offences  in 
this  section  before  mentioned,  and  shall  be  convicted  thereof  in 
like  manner,  shall  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  such  term  not  ex- 
ceeding twelve  montlis  as  the  convicting  justice  shall  think  fit. 

XXXVII.  {Injuries  to  electric  or  magnetic  telegraphs.]  Who- 
soever shall  unlawfully  and  maliciously  cut,  breeJk,  throw  down, 
destroy,  injure,  or  remove  any  battery,  machinery,  wire,  cable, 
jx)st,  or  other  matter  or  thing  whatsoever,  being  part  of  or  being 
used  or  employed  in  or  about  any  electric  or  magnetic  telegraph, 
or  in  the  working  thereof  or  shall  unlawfully  or  maliciously 
prevent  or  obstruct  in  any  manner  whatsoever  the  sending,  con- 

(d)  Clover  is  a  cultivated  plant,  articles  mentioned  in  Uub  section,  see 
R.  ».  Bmmley,  5  Cox,  C.  C.  315.  24  k  25  Vic.  c.   96,  s.   34,   ante, 

(e)  For    offence    of   stealing  any     p.  432. 

19** 
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veyance,  or  delivery  of  any  commimication  by  any  such  telegrapb, 
shall  be  guilty  of  a  misdemeanor,  and  being  convicted  tibereof 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour :  provided  that  if  it  shall  appear  to  any  justice,  on  the 
examination  of  any  person  charged  with  any  offence  against  this 
section,  that  it  is  not  expedient  to  the  ends  of  justice  that  the 
same  should  be  prosecuted  by  indictment,  the  justice  may  pro- 
ceed summarily  to  hear  and  determine  the  same,  and  the  offender 
shall,  on  conviction  thereof^  at  the  discretion  of  the  justice,  either 
be  committed  to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labour,  for  any  term  not  exceeding  three  months,  or  else  shall 
forfeit  and  pay  such  sum  of  money  not  exceeding  ten  pounds  as 
to  the  justice  shall  seem  meet. 

XXXVIII.  [Attempt  to  injure  such  tdegraphs,']  Whosoever 
shall  unlawfully  and  maliciously,  by  any  overt  act^  attempt  to 
commit  any  of  the  offences  in  the  last  preceding  section  men- 
tioned, shall,  on  conviction  thereof  before  a  justice  of  the  peace, 
at  the  discretion  of  the  justice,  either  be  committed  to  the  com- 
mon gaol  or  house  of  correction,  there  to  be  imprisoned  only,  or 
to  bo  imprisoned  and  kept  to  hard  labour,  for  any  term  not 
exceeding  three  months,  or  else  shall  forfeit  and  pay  such  sum  of 
money  not  exceeding  ten  pounds  as  to  the  justice  shall  seem  meet 

XLL  [Killing  or  maiming  other  animals!]  Whosoever  shall 
unlawfully  and  maliciously  kill,  maim,  or  wound  any  dog,  bird, 
beast,  or  other  animal,  not  being  cattle,  but  being  either  the 
subject  of  larceny  at  common  law,  or  being  ordinarily  kept  in  a 
state  of  confinement  (/),  or  for  any  domestic  purpose,  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  at  the  discretion 
of  the  justice,  either  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be  impnsoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  six  months, 
or  else  shall  forfeit  and  pay,  over  and  above  the  amount  of 
iiyury  done,  such  sum  of  money  not  exceeding  twenty  pounds 
as  to  the  justice  shall  seem  meet ;  and  whosoever,  having  been 
convicted  of  any  such  offence,  shall  afterwards  commit  any  of 
the  said  offences  in  this  section  before  mentioned,  and  shall  he 
convicted  thereof  in  like  manner,  shall  be  comimtted  to  the 
common  gaol  or  house  of  correction,  there  to  be  sept  to  hard 
labour  for  such  term  not  exceeding  twelve  months  as  the  con- 
victing justice  shall  think  fit. 

(/)  This  is  merely  a  description  necessary  to  prove  that  the  bird  or 
of  the  mode  in  which  the  animal  is  animal  was  confined  at  the  time  when 
usually  kept,  and  docs  not  render  it     it  was  injured. 
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UL  \Fefwn8  commUHng  damage  to  any  property,  in  any  ease 
not  previously  provided  for.]  Whosoever  shall  wilfully  or  mali- 
ciously commit  any  damage,  injury,  or  spoil  to  or  upon  any  real  or 
personal  property  whatsoever,  either  of  a  pubUc  or  private  nature, 
for  which  no  punishment  is  herein-before  provided  (a),  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  at  me  discretion 
of  the  justice,  either  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be  imprisoned 
and  kept  to  hard  labour,  for  any  term  not  exceeding  two  months, 
or  else  shall  forfeit  and  pay  such  sum  of  money  not  exceeding 
five  poimds  as  to  the  justice  shall  seem  meet,  and  also  such 
further  sum  of  money  as  shall  appear  to  the  justice  to  be  a 
reasonable  compensation  for  the  damage,  injury,  or  spoil  so 
committed,  not  exceeding  the  sum  of  five  pounds ;  which  last- 
mentioned  sum  of  money  shall,  in  the  case  of  private  property, 
be  paid  to  the  party  aggrieved ;  and  in  the  case  of  property  ofa 
public  nature,  or  wherein  any  public  right  is  concerned,  the 
money  shall  be  applied  in  the  same  manner  as  every  penalty 
imposed  by  a  justice  of  the  peace  under  this  act ;  and  if  such 
sums  of  money,  together  with  costs  (if  ordered),  shall  not  be  paid 
either  immediately  after  the  conviction,  or  within  such  period  as 
the  justice  shall  at  the  time  of  the  conviction  appoint,  the  justice 
may  commit  the  offender  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept 
to  hard  labour,  as  the  justice  shall  think  fit^  for  any  term  not 
exceeding  two  months,  unless  such  sums  and  costs  be  sooner 
p€dd :  provided  that  nothing  herein  contained  shall  extend  to 
any  case  where  the  party  acted  imder  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  do  the  act  complained  of  {h\  nor 
to  any  trespass,  not  being  wilful  and  malicious,  committed  in 
hunting,  fishing,  or  in  the  pursuit  of  game,  but  that  every  such 
trespass  shall  be  pimishable  in  the  same  maimer  as  if  this  act 
had  not  passed. 

JJIT.  [Preceding  section  to  extend  to  trees.]  The  provisions  in 
the  last  preceding  section  contained  shall  extend  to  any  person 
who  shaU  wilfully  or  maliciously  commit  any  injury  to  any 
tree,  sapling,  shrub,  or  underwood,  for  which  no  punishment 
is  herein-before  provided, 

LV.  [Justices  may  issue  ivarrants  for  searching  housesy  ^c,  for 
such  gunpowder,  ^c]     Any  justice  of  the  peace  of  any  county  or 

{g)  The   preceding   section    pro-         (A)  This  does  not  oblige  the  jus- 

vides,  that  if  the  injury  exceeds  £5,  tices  to  dismiss  a  charge  upon  the 

then  the  offence  becomes  an  indict-  mere  assertion  of  the  accused  that  he 

able  one,  and  the  justices  cannot  con-  so  acted,  R.  v.  Dodson,  9  Ad.  &  £1. 

vict    sunmiarily   under   the    above  704 ;   see  on  this  matter,  ante,  p. 

section.  26-28. 
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place  in  whi(!h  any  machine,  engine,  implement,  or  thing,  or  any 
gunpowder  or  other  explosive,  dangerous,  or  noxious  suhstance, 
is  suspected  to  be  made,  kept,  or  carried  for  the  purpose  of  being 
used  in  committing  any  of  the  felonies  in  this  act  mentioned, 
u|K)n  reasonable  cause  assigned  upon  oath  by  any  person,  may 
issue  a  warrant  under  his  hand  and  seal  for  searching  in  the 
daytime  any  house,  mill,  magazine,  storehouse,  warehouse,  shop, 
cellar,  yard,  wharf,  or  other  place,  or  any  carriage,  waggon,  cart, 
ship,  boat,  or  vessel,  in  which  the  same  is  susi)ected  to  be  made, 
kept,  or  carried  for  such  purpose  as  herein-before  mentioned; 
and  every  jKirson  acting  in  the  execution  of  any  such  warrant 
shall  have,  for  seizing,  removing  to  proper  places,  and  detaining 
every  such  machine,  engine,  implement,  and  thing,  and  all  such 
gunpowder,  explosive,  dangerous,  or  noxious  substances  found 
upon  such  search,  which  he  shall  have  good  cause  to  suspect  to 
be  intended  to  be  used  in  committing  any  such  offence^  and  the 
barrels,  packages,  cases,  and  other  receptacles  in  which  the  same 
shall  be,  the  same  powers  and  protections  wliich  are  given  to 
persons  searching  for  unlawful  quantities  of  gunpowder  under 
the  warrant  of  a  justice,  by  the  act  passed  in  the  session  holden 
in  the  twenty-third  and  twenty-fourth  years  of  the  reign  of  her 
present  Majesty,  chapter  one  hundred  and  thirty-nine,  intituled 
An  Act  to  amend  the  Law  concerning  the  making,  keeping,  and 
carriage  of  Gunpowder  and  Compositions  of  an  explosive  nature, 
and  concerning  the  Manufacture,  Sale,  and  Use  of  Fireworks  {ij. 
LVII.     [A  person  loitering  at  night,  and  mspected  of  any  felony 
against  this  act,  mag  be  apprehended.^     Any  constable  or  peace 
ofecer  may  take  into  custody,  without  warrant,  any  person  whom 
he  shall  tind  lying  or  loitering  in  any  highway,  yard,  or  other 
place  during  the  night,  and  whom  he  shall  have  good  cause  to 
suspect  of  having  committed  or  being  about  to  commit  any 
felony  against  this  act,  and  sliall  take  such  person  as  soon  as 
reasonably  may  be  before  a  justice  of  the  peace,  to  be  dealt  with 
according  to  law. 

LVll  I.  [Malice  against  oivner  of  property  unnecessary.]  Every 
punishment  and  forfeiture  by  this  act  imposed  on  any  person 
maliciously  committing  any  offence,  whether  the  same  be  pun- 
ishable upon  indictment  or  upon  summary  conviction,  shall 
equally  apply  and  be  enforced,  whether  the  offenfp  shall  be 
committed  from  malice  conceived  against  the  owner  of  the  pro- 
perty in  respect  of  wliicth  it  shall  bo  committed  or  otherwise^ 

LIX,  [This  act  shall  apply  to  persons  in  possession  o^tke 
property  injured.]  Every  proviswm  of  this  act  not  herein-before 
so  applied  shall  apply  to  every  person  who,  with  intent  to  injure 
or  defraud  any  other  person,  shall  do  any  of  the  acts  herein- 

(i)  Soe  post,  catalogue  of  o£fenoe8,  tit.  "  Gunpowder." 
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before  made  penal,  although  the  offender  shall  be  in  possession 
of  the  property  against  or  in  respect  of  which  such  act  shall  be 
done  (J), 

LXL  [Prrsons  in  the  act  of  committing  any  offence  may  he 
appi^ehended  without  a  warrant !\  Any  person  found  committing 
any  ofFence  against  this  act,  whether  the  same  be  punishable 
upon  indictment  or  upon  summary  conviction,  may  be  immedi- 
ately apprehended,  without  a  warrant,  by  any  peace  officer,  or 
the  owner  of  the  property  injured,  or  his  servant,  or  any  person 
authorized  by  him,  and  forthwith  taken  before  some  neighbouring 
justice  of  the  peace,  to  be  dealt  with  according  to  law. 

LXIII.  [Abettors  in  offences  punifJiahle  on  summary  conviction,  ] 
Wliosoever  shall  aid,  abet,  counsel,  or  procure  the  commission 
of  any  ofFence  which  is  by  this  act  punishable  on  summary 
conviction,  either  for  every  time  of  its  commission,  or  for  the 
first  and  second  time  only,  or  for  the  first  time  only,  shall,  on 
conviction  before  a  justice  of  the  peace,  be  liable,  for  every  first, 
second,  or  subsequent  offence  of  aiding,  abetting,  counselling,  or 
procuring,  to  the  same  forfeiture  and  punishment  to  which  a  j)er- 
son  guilty  of  a  first,  second,  or  subsequent  offence  as  a  principal 
of!ender  is  by  this  act  marie  liable. 

LXIV.  [Application  of  forfeitures  and  penalties  upon  summary 
convictions.]  {k)  Every  sum  of  money  which  shall  be  forfeited 
for  the  amount  of  any  injury  done  shall  be  assessed  in  each  case 
by  the  convicting  justice,  and  shall  be  paid  to  the  party  aggrieved, 
except  where  he  is  unknown,  and  in  that  case  such  sum  shall  be 
applied  in  the  same  manner  as  a  penalty ;  and  every  sum  which 
shall  be  imposed  as  a  penalty  by  any  justice  of  the  peace,  whether 
in  addition  to  such  amount  or  otherwise,  shall  be  paid  and  ap- 
plied in  the  same  manner  as  other  penalties  recoverable  before 
justices  of  the  peace  are  to  be  paid  and  applied  in  cases  where 
the  statute  imposing  the  same  contains  no  directions  for  the 
payment  thereof  to  any  person  :  provided  that  where  several 
persons  shall  join  in  the  conunission  of  the  same  offence,  and 
shall,  upon  conviction  thereof,  each  be  adjudged  to  forfeit  a  sum 
equivalent  to  the  amount  of  the  injury  done,  in  every  such  case 
no  further  sum  shall  be  paid  to  the  party  aggrieved  than  such 
value  or  amount ;  and  the  remaining  sum  or  sums  forfeited  shall 

ij)  Thiu    Bection    extends    every  or  annexed  to  them,  with  intent  to 

clause  of  the  act,  not  already  extend-  injure  their  landlords,  and  gets  rid 

ed,0t>  persons  in  possession  of  the  of  the  doubts  entertained  in  Mills  v. 

property  injured,  provided  they  in-  Collet,  6  Bing.  85,  whether  a  tenant 

tend  to  injure  or  defraud  any  other  who  maliciously  cut  down  a  tree  on 

person.    It,  therefore,  brings  tenants  the  demised  premises  was  within  the 

within  the    provisions  of    the  act,  former  act,  Greaves  C.  L.  A.  205.  ; 

whenever   they  injure  the  demised  see  ante,  280. 
premiaes   or   anything  growing  on         (k)  See  ante,  p  166. 
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be  applied  in  the  same  manner  as  any  penalty  imposed  by  a  jus- 
tice of  the  peace  is  herein-before  directed  to  be  applied. 

LXV.  [If  a  person  tummarUy  convicted  shall  not  pay,  ^, 
the  jtutice  may  commit  him,']  In  every  case  of  a  summary  con- 
viction under  this  act,  where  the  sum  which  shall  be  forfeited 
for  the  amount  of  the  injury  done,  or  which  shall  be  imposed 
as  a  penalty  by  the  justice,  shall  not  be  paid,  either  immediatdy 
after  the  conviction,  or  within  such  period  as  the  justice  shall, 
at  the  time  of  the  conviction,  appoint,  the  convicting  justice 
(imless  where  otherwise  specially  directed)  may  commit  the 
offender  to  the  common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
according  to  the  discretion  of  the  justice,  for  any  term  not  ex- 
ceeding two  months,  where  the  amount  of  the  sum  forfeited,  or 
of  the  penalty  imposed,  or  of  both  (as  the  case  may  be),  together 
with  the  costs,  shall  not  exceed  five  pounds ;  and  for  any  term 
not  exceeding  four  months  where  the  amount,  with  costs,  shall 
not  exceed  ten  pounds ;  and  for  any  term  not  exceeding  six 
months  in  any  other  case  ;  the  commitment  to  be  determinable 
in  each  of  the  cases  aforesaid  upon  payment  of  the  amount  and 
costs. 

LXVI.  [Thejtistice  may  discharge  the  offender  in  certain  cases,] 
Where  any  person  shall  be  summarily  convicted  before  a  justice 
of  the  peace  of  any  offence  against  this  act,  and  it  shall  be  a 
first  conviction,  the  justice  may,  if  he  shall  so  think  fit^  dis- 
charge the  offender  fix)m  his  conviction  upon  his  making  such 
satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or 
either  of  them,  as  shall  be  ascertained  by  the  justice. 

LXV  11.  [A  summary  conviction  shall  be  a  bar  to  any  other  pro- 
ceeding for  the  sam€  cause,]  When  any  person  convicted  of  any 
offence  pimishable  upon  summary  conviction  by  virtue  of  this 
act  shall  have  paid  the  sum  adjudged  to  be  paid,  together  with 
costs,  under  such  conviction,  or  shall  have  received  a  remission 
thereof  from  the  crown,  or  the  Lord  Lieutenant  or  other  chief 
governor  of  Ireland,  or  shall  have  suffered  the  imprisonment 
awarded  for  non-payment  thereof,  or  the  imprisonment  awarded 
in  the  first  instance,  or  shall  have  been  so  discharged  from  his 
conviction  by  any  justice  as  aforesaid,  he  shall  be  released  fipom 
all  further  or  other  proceedings  for  the  same  cause. 

LXVIII.  [Appeal.]  (I)  In  all  cases  where  the  sum  adjudged  to 
be  paid  on  any  summary  conviction  shall  exceed  five  pounds  or 
the  imprisonment  adjudged  shall  exceed  one  month,  or  the  oln- 
viction  shall  take  place  before  one  justice  only,  any  person  who 
shall  think  himself  aggrieved  by  any  such  conviction  may  appeal 

(I)  See  ante,  p.   183,   192,   198.      under  this  section. 
There  ia  no  app^  from  a  disoxiiss 
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to  the  next  court  of  geneial  or  quarter  sessions  which  shall  he 
holden  not  less  than  twelve  days  after  the  day  of  such  convic- 
tion,  for  the  county  or  place  wherein  the  cause  of  complaint  shall 
have  arisen ;  provided  that  such  person  shall  give  to  the  com- 
plainant a  notice  in  writing  of  such  appeal,  and  of  the  cause  and 
matter  thereof,  within  three  days  after  such  conviction,  and  seven 
clear  days  at  the  least  before  such  sessions,  and  shall  also  either 
remain  in  custody  until  the  sessions,  or  shall  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions  and  to  try 
such  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if 
such  appeal  shall  be  against  any  conviction  whereby  only  a 
penalty  or  sum  of  money  shall  be  adjudged  to  be  paid,  shall 
deposit  with  the  clerk  of  the  convicting  justice  such  a  sum  of 
money  as  such  justice  shall  deem  to  be  sufficient  to  cover  the 
sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  con- 
viction and  the  costs  of  the  appeal ;  and  upon  such  notice  being 
given,  and  such  recognizance  being  entered  into,  or  such  deposit 
being  made,  the  justice  before  whom  such  recognizance  shall  be 
entered  into   or  such  deposit  shall  be  made,  shall    liberate 
such  person  if  in  custody;    and  the  court  at  such  sessions 
shall  hear  and  determine  the  matter  of  the  appeal,  and  shall 
make  such   order  therein,   with    or  without    costs   to  either 
party,  as  to  the  court  shall  seem  meet ;  and  in  case  of  the  dis- 
missal of   the  appeal,   or  the   affirmance   of  the   conviction, 
sliall  order  and  ac(judge  the  offi^nder  to  be  punished  according  to 
the  conviction,  and  to  pay  such  costs  as  shall  be  awarded,  and 
shall,  if  necessary,  issue  process  for  enforcing  such  judgment ; 
and  in  any  case  where  after  any  such  deposit  shall  have  been 
made  as  aforesaid  the  conviction  shall  be  affirmed,  the  court  may 
order  the  sum  thereby  adjudged  to  be  paid,  together  with  the 
costs  of  the  conviction  and  the  costs  of  the  appeal,  to  be  paid 
out  of  the  money  deposited,  and  the  residue  thereof,  if  any,  to 
be   repaid   to  the  party   convicted;  and  in  any  case  where 
after  any   such  deposit,  the  conviction  shall  be  quashed,  the 
court  shall  order  the  money  deposited   to  be  repaid  to   the 
party  convicted  ;  and  in  every  case  where  any  conviction  shall 
be  quashed  on  appeal  as  aforesaid,  the  clerk  of  the  peace  or  other 
proper  officer  shall  forthwith  indorse  on  the  conviction  a  memo- 
randum that  the  same  has  been  quashed  ;  and  whenever  any 
copy  or  certificate  of  such  conviction  shall  l^e  made,  a  copy  of  such 
memorandum  shall  be  added  thereto,  and  shall  be  suificient  evi- 
dence that  the  conviction  has  been  quashed  in  every  case  where 
such  copy  or  certificate  would  be  sullicient  evidence  of  such 
conviction. 
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LXXVL  [Summaiy  proceedings  in  Ireland  may  be  under  the 
14  dt  15  Vic,  c.  93.]  Every  offence  hereby  made  punishable  on 
summary  conviction  may  be  prosecuted  in  Ireland  before  two  (U) 
or  more  justices  of  the  peace,  or- one  metropolitan  or  stipendiary 
magistrate,  in  the  manner  directed  by  the  act  of  the  session 
holden  in  the  fourteenth  and  fifteenth  years  of  Queen  Victarioj 
chapter  ninety-three,  or  in  such  other  manner  as  may  be  directed 
by  any  act  that  may  be  passed  for  like  purposes,  and  all  provi- 
sions contained  in  the  said  acts  shall  be  apphcable  to  such 
prosecutions  in  the  same  manner  as  if  they  were  incorporated  in 
this  act 
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An  Act  to  consolidate  and  amend  the  Statute  Law  of  England 

and  Ireland  relating  to  offences  against  the  person. 

XXXIX.  [Assaults  mth  intent  to  obstruct  the  sale  of  grain,  or  its 
free  passage,]  Whosoever  shall  beat,  or  use  any  violence  or 
threat  of  violence  to  any  person,  with  intent  to  deter  or  hinder 
him  from  buying,  selling,  or  otherwise  disposing  of,  or  to  com- 
pel him  to  buy,  sell,  or  otherwise  disi)08e  of,  any  wheat  or  other 
grain,  flour,  meal,  malt,  or  potatoes,  in  any  market  or  other  place, 
or  shall  beat  or  use  any  such  violence  or  threat  to  any  person 
having  the  care  or  charge  of  any  wheat  or  other  grain,  flour,  meal, 
malt,  or  potatoes,  whilst  on  the  way  to  or  from  any  city,  market 
town,  or  other  place,  with  intent  to  stop  the  conveyance  of  the 
same,  shall,  on  conviction  thereof  before  two  justices  of  the  peace, 
be  hable  to  be  imprisoned  and  kept  to  hard  labour  in  the 
common  gaol  or  house  of  correction  for  any  term  not  exceeding 
three  months :  provided  that  no  person  who  shall  be  punished 
for  any  such  offence  by  virtue  of  this  section  shall  be  punished 
for  the  same  offence  by  virtue  of  any  other  law  whatsoever. 

XL.  [Assaults  on  seamen,  ^c]  Whosoever  shall  unlawfully  and 
with  force  hinder  or  prevent  any  seaman,  keelman^  or  caster  from 
working  at  or  exercising  his  lawful  trade,  business,  or  occupation, 
or  shall  beat  or  use  any  violence  to  any  such  person  with  intent 
to  hinder  or  prevent  liim  from  working  at  or  exercising  the  same, 
shall,  on  conviction  thereof  before  two  justices  of  the  peace,  be 
liable  to  be  imprisoned  and  kept  to  hard  labour  in  the  common 
gaol  or  house  of  correction  for  any  term  not  exceeding  three 
months :  provided  that  no  person  who  shall  be  punished  for  any 
such  offence  by  reason  of  this  section  shall  be  piuiished  for  the 
same  offence  by  virtue  of  any  other  law  whatsoever. 

{U)  See  ante,  p  426. 


24  &  25  Vic.  c.  100. 


449 


XLII.  [Persona  committing  anycommxm  assault  or  battery  may 
he  imprisoned  or  compelled  by  two  magistrates  to  pay  fine  and  costs 
not  exceeding  five  pounds,]  Where  any  person  shall  unlawfully 
assault  (m)  or  beat  any  other  person,  two  justices  of  the  peace, 
upon  complaint  by  or  on  behalf  (n)  of  the  party  aggrieved,  may 
hear  and  determine  such  offence,  and  the  offender  shall,  upon 
conviction  thereof  before  them,  at  the  discretion  of  the  justices, 
either  be  committed  to  the  common  gaol  or  house  of  correction, 
there  to  be  imprisoned  with  or  without  hard  labour  for  any  term 
not  exceeding  two  months,  or  else  shall  forfeit  and  pay  such  fine 
as  shall  appear  to  them  to  be  meet,  not  exceeding,  together  with 
costs  (o)  (if  ordered),  the  sum  of  five  pounds  ;  and  if  such  fine  as 
shall  be  so  awarded,  together  with  the  costs  (if  ordered),  shall 
not  be  paid,  either  immediately  after  the  conviction  or  within 
such  period  as  the  said  justices  shall  at  the  time  of  the  convic- 
tion appoint,  they  may  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two  months,  imless  such 
fine  and  costs  be  sooner  paid. 

XLIIL  [Persons  convicted  of  aggravated  assaults  on  females 
and  boys  under  fourteen  years  of  age  may  be  imprisoned  or  fined,] 
AfVlien  any  person  shall  be  charged  before  two  justices  of  the 
peace  with  an  assault  or  battery  upon  any  male  child  whose  age 
shall  not  in  the  opinion  of  such  justices  exceed  fourteen  years, 
or  upon  any  female,  either  upon  the  complaint  of  the  party 
aggrieved  or  otherwise  (p),  the  said  justices,  if  the  assault  or 
battery  is  of  such  an  aggravated  nature  that  it  cannot  in  their 
opinion  be  sufficiently  punished  under  the  provisions  herein- 
before contained  as  to  common  assaults  and  batteries,  may  pro- 
ceed to  hear  and  determine  the  same  in  a  summary  way,  and,  if 
the  same  be  proved,  may  convict  the  person  accused  ;  and  every 
such  offender  shall  be  liable  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction,  with  or  without  hard  labour,  for  any 


(m)  See  catalogue  of  offences, 
post,  tit.  **  Assault/'  for  definition 
of  that  offence  and  other  matters. 

(n)  It  will  be  perceived  that  this 
clause,  in  order  to  enable  parents  and 
others  to  complain  on  the  part  of  an 
injured  child,  permits  the  complaint 
to  be  made  by  any  one  on  its  behalf. 
Proceedings  imder  this  section  differ 
from  those  under  the  succeeding  one 
in  this,  that  under  the  above  the  com- 
plaint must  be  by  or  on  behalf  of  the 
aggrieved  person,  which  will  not  al- 
low the  police  to  bo  the  complainants, 
whereas  they  or  any  third  party  may 
under  the  next  succeeding  section. 


(o)  The  amount  of  costs  that  can 
be  awarded  is  settled  by  14  k  15 
Vic.  c.  93,  s.  22,  cl.  9,  antep.  350. 
and  must  not  exceed  20s.  This  pro- 
vision is  incorporated  into  the  above 
section  by  the  effect  of  the  76th  sec- 
tion of  ike  above  statute,  24  &  25 
Vic.  c.  100.  Car©  must  therefore  be 
taken  that  the  costs  do  not  exceed 
the  stipulated  amount,  and  that  the 
costs  and  fine  included  do  not  go 
beyond  the  sum  of  £5. 

(  p)  This  enables  the  complaint  to 
be  made  by  a  third  party,  as  a  con- 
stable, without  being  at  the  instance 
of  the  person  aggrieved. 
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period  not  exceeding  six  months,  or  to  pay  a  fine  not  exceeding 
(together  with  costs)  the  sum  of  twenty  pounds,  and  in  default 
of  payment  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  period  not  exceeding  six  months,  unless  such 
fine  and  costs  be  sooner  paid,  and,  if  the  justices  shall  so  think 
fit,  in  any  of  the  said  cases,  shall  be  bound  to  keep  the  peace  and 
be  of  good  behaviour  for  any  period  not  extseedmg  six  months 
firom  the  expiration  of  such  sentence. 

XLTV.  [If  the  magistraUs  dismiss  the  complaint,  they  MU 
make  out  a  certificate  to  that  effect.']  If  the  justices,  upon  the 
hearing  of  any  such  case  of  assault  or  battery  upon  the  merits, 
where  the  complaint  was  preferred  by  or  on  the  behalf  of  the 
party  aggrieved,  under  either  of  the  last  two  preceding  sections, 
shall  deem  the  offence  not  to  be  proved,  or  shall  find  the  assault 
or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  make  out  a  certificate  iq)  under  their  hands 
stating  the  fact  of  such  dismissal,  and  shall  deliver  such  certifi- 
cate to  the  party  against  whom  the  complaint  was  preferred  h). 

XLiV,  Certificate  or  conviction  shall  he  a  bar  to  any  omer 
proceedings^  K  any  person,  against  whom  any  such  complaint 
as  in  either  of  the  last  three  preceding  sections  mentioned  shall 
have  been  preferred  by  or  on  the  behalf  of  the  party  aggrieved, 
shall  have  obtained  such  certificate,  or,  having  been  convicted, 
shall  have  paid  the  whole  amount  adjudged  to  be  paid,  or  shall 
have  suffered  the  imprisonment  or  imprisonment  with  hard  la- 
bour awarded,  in  every  such  case  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal  for  the  same 
cause  (r). 

LXV.  [Justices  may  issue  warrants  for  searching  houses,  dtc 
in  which  explosive  substances  are  suspected  to  he  madeA  Any  jus- 
tice of  the  peace  of  any  county  or  place  in  whicn  any  such 
gunpowder,  or  other  explosive,  dangerous,  or  noxious  substance 
or  tiling,  or  any  such  machine,  engine,  instrument,  or  thing,  ia 
suspected  to  be  made,  kept,  or  carried  for  the  purpose  of  being 
used  in  committing  any  of  the  felonies  in  this  act  mentioned, 
upon  reasonable  cause  assigned  upon  oath  by  any  person,  may 
issue  a  warrant  under  his  hand  and  seal  for  searching,  in  the 
daytime,  any  house,  mill,  magazine,  storehouse,  warehouse,  shop, 
cellar,  yard,  wharf^  or  other  place,  or  any  carriage,  waggon,  cait> 
ship,  boat,  or  vessel,  in  which  the  same  is  suspected  to  be  made, 

(q)  The  form  of  certificate  of  dia-  deciding  upon  the  charge  ntmmarUy." 

missal  given  to  the  Criminal  Justice  See  post,  tit.  "  Larceny,**  and  sobe- 

Act,  18  k  19  Vic.  c.  126,  will  answer  dule  to  act. 
for  the  above  certificate,  omitting  (r)  See  ante,  p.  148,  170,  171. 

the  words,   "  and  consenting  to  our 
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kept,  or  carried  for  such  purpose  as  hereiu-before  mentioned; 
and  every  person  acting  in  the  execution  of  any  such  war- 
rant shall  have,  for  seizing,  removing  to  proper  places,  and 
detaining  all  such  gunpowder,  explosive,  dangerous,  or  noxious 
substances,  machines,  engines,  instruments,  or  things,  found 
upon  such  search,  which  he  shall  have  good  cause  to  suspect  to 
be  intended  to  be  used  in  committing  any  such  offence,  and  the 
barrels,  packages,  cases,  and  other  receptacles  in  which  the  same 
shall  be,  the  same  powers  and  protections  which  are  given  to 
persons  searching  for  unlawful  quantities  of  gunpowder  under 
the  warrant  of  a  justice  by  the  act  passed  in  the  sessions  holden 
in  the  twenty-third  and  twenty-fourth  years  of  the  reign  of  her 
present  Majesty,  chapter  one  hundred  and  thirty-nine,  intituled 
An  Act  to  amend  the  Law  concerning  the  making,  keeping,  and 
carriage  of  Gunpowder  and  Compositions  of  an  explosive  nature, 
and  concerning  the  Manufacture,  Sale,  and  Use  of  Fireworks  («). 

LXYL  [A  person  loitering  at  night,  atid  mspected  of  any 
felony  against  this  act,  may  he  apprehended^]  Any  constable  or 
peace  officer  may  take  into  custody,  without  a  warrant,  any  per- 
son whom  he  shall  find  lying  or  loitering  in  any  highway,  yard, 
or  other  place  during  the  night,  and  whom  he  shdl  have  good 
cause  to  suspect  of  having  committed  or  being  about  to  commit 
any  felony  in  this  act  mentioned,  and  shall  take  such  person  as 
soon  as  reasonably  may  be  before  a  justice  of  the  peace,  to  be 
dealt  with  according  to  law. 

LXXin.  [Guardians  and  overseers  may  be  required  to  prose- 
cute in  certain  cases  of  offences  against  this  act]  Where  any 
complaint  shall  be  made  of  any  offence  against  section  twenty-six 
of  this  act,  or  of  any  bodily  injury  inflicted  upon  any  person 
under  the  age  of  sixteen  years,  for  which  the  party  committing 
it  is  liable  to  be  indicted,  and  the  circumstances  of  which  offence 
amount,  in  point  of  law,  to  a  felony,  or  an  attempt  to  commit  a 
felony,  or  an  assault  with  intent  to  commit  a  felony,  and  two 
justices  of  the  peace  before  whom  such  complaint  is  heard  shall 
certify  under  their  hands  that  it  is  necessary  for  the  purposes  of 
public  justice  that  the  prosecution  should  be  conducted  by  the 
guardians  of  the  union  or  place,  or,  when  there  are  no  guardians, 
by  the  overseers  of  the  poor  of  the  place,  in  which  the  offence 
shall  be  charged  to  have  been  committed,  such  guardians  or 
overseers,  as  the  case  may  be,  upon  personal  service  of  such 
certificate  or  a  duplicate  thereof  upon  the  clerk  of  such  guardians 
or  upon  any  one  of  such  overseers,  shall  conduct  the  prosecution, 
and  shall  pay  the  costs  reasonably  and  properly  incurred  by  them 
therein  (as  far  as  the  same  shall  not  be  allowed  to  them  under 

(«)  See  post,  catalogue  of  offences,  tit.  **  Gunpowder." 
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any  order  of  any  court)  out  of  the  common  fund  of  the  union,  or 
out  of  the  funds  in  the  hands  of  the  guardians  or  overseers,  as 
the  case  may  be ;  and,  where  there  is  a  board  of  guardians,  the 
clerk  or  some  other  officer  of  the  union  or  place,  and,  where 
there  is  no  board  of  guardians,  one  of  the  overseers  of  the  poor, 
may,  if  such  justices  think  it  necessary  for  the  purposes  of  pub- 
lic justice,  be  boimd  over  to  prosecute. 

LXXVL  [Summary  proceedings  in  Ireland  may  he  under  the 
14  ^  15  Vic,  c.  93.]  Every  offence  hereby  made  punishable  on 
summary  conviction  may  be  prosecuted  in  Ireland  before  two  («)  or 
more  justices  of  the  peace,  or  one  metropoUtan  or  stipendiary 
magistrate,  in  the  manner  directed  by  the  act  of  the  sessions 
holden  in  the  fourteenth  and  fifteenth  years  of  Queen  Victoria, 
chapter  ninety-three,  or  in  such  other  manner  as  may  be  directed 
by  any  act  that  may  be  passed  for  like  purposes ;  and  all  pro- 
visions contained  in  the  said  acts  shall  be  applicable  to  such 
prosecutions  in  the  same  manner  as  if  they  were  incorporated  in 
this  act  (f). 


CATALOGUE  OF  OFFENCES. 

The  following  catalogue  contains  an  alphabetical  list  of  all  felo- 
nies and  misdemeanors,  as  well  as  many  offences  punishable 
summarily  before  magistrates.  As  several  of  the  latter  class  of 
offences  are  consolidated  in  the  Summary  Jurisdiction  Act>  and 
in  the  Larceny,  Malicious  Injuries,  and  Offences  against  the  Per- 
son Acts,  before  given,  they  have  not  been  repeated  in  this  cata- 
logue, but  the  reader  is  referred  to  the  Index,  where  he  will  find 
the  offence  on  reference  to  its  particular  title. 

ABDUCTION.— See  24  &  25  Vic.  c.  lOi),  ss.  53,  54,  55,  by 
which  it  is  enacted  that  the  abduction  of  a  woman  against  her 
will  from  motives  of  lucre,  fraudulent  abduction  of  a  girl  under 
age  against  the  will  of  her  father,  <fec.,  and  forcible  abduction  of 
any  woman  with  intent  to  marry  her  are  felonies.  Abduction  of 
a  girl  under  sixteen  years  of  age  is  a  misdemeanor :  see  Child 
Stealing. 


(m)  See  ante,  p.  426. 

(t)  This  will  bring  in  the  power  to 
appeal,  therefore  thia  act  is  to  be 
road  as  if  the  provisions  of  14  &  15 
Vic.  c.  93,  B.  24,  were  incorporated 
therein  ;  oonsequently  an  appeal  may 


be  taken  under  this  act,  where  it  is 
|i«rmitted  by  the  24th  Becti<m  of  the 
Petty  Sessions  Act ;  vide  ante  p. 
851.  and  chapter  on  i^peal,  ante,  p. 
181. 
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ABETTOES.    See  Accessories. 

ABOMINABLE  CKIME,  with  mankind  or  animal.  Felony. 
24  &  25  Vic.  c.  100,  s.  61.  Attempt  to  commit  an  infamous 
crime,  a  misdemeanor.  Id.  s.  62.  Letter  threatening  to  accuse 
of  this  crime,  felony.  Id.  c.  96,  s.  46.  Accusing  or  attempting 
to  accuse  of  this  crime,  with  intent  to  extort,  felony.     Id.  s.  47. 

ABOETION.  Taking,  administering  poison,  or  other  noxious 
thing,  or  using  instruments  or  other  means  with  intent  to  pro- 
cure miscarriage,  a  felony.  24  &  25  Vic.  c.  100,  s.  58.  Pro- 
curing, drugs,  &c.,  to  cause  abortion,  a  misdemeanor.     Id.  s.  59. 

ACCESSOEIES.  See  14  &  15  Vic.  c.  93,  s.  22,  ante  p.  350, 
for  summary  jurisdiction  of  justice  of  the  peace  in  ofTence  of 
aiding,  abetting,  counselling,  or  procuring.  One  offence  may  be 
properly  described  in  a  conviction  or  warrant  by  the  words  "  aid, 
abet,  counsel,  and  procure,"  although  the  word  "  procuring"  may 
relate  to  something  diflerent  from  "  aiding."  See  in  re  Smith, 
3  H.  &  N.  227,  as  to  sufficiency  of  statement  of  the  offence  in  a 
warrant  of  commitment.  See  as  to  accessories  and  abettors 
generally,  24  &  25  Vic.  c.  94,  being  an  act  to  consolidate  the 
statute  law  of  England  and  Ireland  relating  to  accessories,  and  to 
abettors  of  indictable  offences.  An  "  accessory  to  a  felony"  is  a 
felon.  An  "  accessory  before  the  fact"  is  defined  to  be  he  who, 
being  absent  at  the  time  the  felony  was  committed,  does  yet 
procure,  counsel,  command,  or  abet  another  to  commit  it  An 
"  accessory  after  the  fact"  is  defined  to  be  he  who,  knowing  the 
felony  to  have  been  committed  by  another,  reheves,  comforts,  or 

ACCOUNTABLE  RECEIPTS,  Forging,  felony;  24  &  25 
Vic.  c.  98,  s.  23.  ^ 

ACCOUNTANT  GENERAL,  Forging  signature  of,  felony  ; 
24  &  25  Vic  c.  98,  s.  33. 

ACCUSING,  or  threatening  to  accuse  a  man  of  a  crime.  See 
Threatening. 

ACKNOWLEDGING  recognizance,  bail,  cognovit,  judgment, 
and  or  other  instrument  in  the  name  of  another  without  author- 
ity, felony  ;  24  &  25  Vic.  c.  98,  s.  34. 

ACQUITTANCE  for  money.  Forging,  felony  ;  24  &  25  Vic. 
c.  98,  s.  23. 

ADMINISTERING  poison,  &c.,  with  intent  to  murder, 
felony ;  24  &  25  Vic.  c.  100,  s.  11  :  with  intent  to  procure  abor- 
tion, felony  ;  id.  s.  58  :  so  as  to  endanger  life  or  inflict  bodily 
harm,  felony  ;  id.  s.  23.  Maliciously  administering  poison,  &c., 
with  intent  to  injure,  aggrieve,  or  annoy  any  person,  a  misde- 
meanor; id.  s.  24.  Attempt  to  administer  poison,  &c.,  with 
intent  to  murder,  felony ;  id.  s.  14.     Administering,  &c.,  chlo- 
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rofonn,  laudanum,  &c.,  vdih.  intent  to  commit  any  offence,  felony ; 
id.  8.  22. 

ADULTERATION  of  food  and  drink.     See  Bread,  Fooa 

AFFRAY,  a  misdemeanor  at  common  law.     See  ante,  p.  63. 

AGENT.     See  Embezzlement. 

AGRICULTURAL  produce,  Obstructing  disposal  of.  See 
ante,  24  &  25  Vic.  c.  100,  s.  39,  p.  448. 

ALLEGIANCE.  Maliciously  endeavouring  to  seduce  a  sol- 
dier or  sailor  from  his  allegiance,  a  felony ;  37  Greo.  III.  c  40, 
It.,  s.  1. 

AT  JENS  are  not  qualified  to  serve  on  juries  or  inqiiestSy  except 
on  juries  de  medi^tate  linguce.  See  3  &  4  Will  IV.  c.  91,  s.  3. 
A  person  who  steals  goods  in  France  cannot  be  tried  here  for 
the  offence,  though  he  be  found  in  possession  of  the  stolen  pro- 
perty here  ;  1  Bum  J.,  143. 

ALMANAC.  The  almanac  is  part  of  the  law  of  the  land, 
having  been  established  by  different  statutes,  and  the  courts  and 
magistrates  must  take  judicial  notice  of  it,  and  it  will  be  good 
evidence  to  prove  when  a  particular  day  happened.  See 
Bums'  J.,  144. 

ANNIVERSARY  DAYS.  22  Vic.  c.  2,  repeals  all  acts  that 
require  the  observance  of  the  29th  day  of  May  (14  &  15  Car.  H 
sess.  4,  c.  1,  Ir.),  and  23rd  day  of  October  (id.  c.  23,  Ir.) 

APPRENTICES.  See  Index  ;  also  14  &  15  Vic.  c.  35,  s,  8, 
being  an  act  to  enable  poor  law  guardians  to  apprentice  boys  to 
the  sea  service,  for  the  power  of  justices  to  inquire  into  com 
plaints  of  master  and  apprentice  bound  to  the  sea  service.  As 
to  case  of  wages  between  master  and  apprentice,  see  14  &  15 
Vic.  c.  92,  ante,  p.  409.  Whether  thoicontract  is  one  of  appren- 
ticeship or  of  service  is  to  be  determined  upon  the  fact  whether 
the  parties  appear  to  have  contemplated  the  relation  of  master 
and  apprentice,  for  if  in  that  case  it  must  be  determined  to  be 
one  of  apprenticeship.  By  common  law  any  person  may  bind 
himself  an  apprentice ;  and  an  infant,  even  without  his  parent's 
consent  (and  it  seems  of  any  age),  may  voluntarily  bind  himself 
an  indenture  of  apprenticeship  being  considered  for  his  benefit^ 
and  he  will  be  subject  to  the  jurisdiction  of  the  magistrate ; 
Burns'  J.,  183.  As  an  incident  to  the  right  of  the  magter  to  the 
service  of  the  apprentice,  he  is  entitled  to  all  the  earnings  which 
the  apprentice  may  acquire  by  his  labour,  either  in  the  service 
of  another  or  in  an  employment  on  his  own  account  A  minor, 
on  entering  into  an  indenture  of  apprenticeship,  cannot  be  pun- 
ished on  leaving  his  service  on  coming  of  age,  for  every  contract 
made  by  an  infant  is  voidable  upon  his  attaining  twenty-one 
years  of  age.  But  where  an  apprentice  continued  for  one  year 
and  a  half  after  he  had  attained  twenty-one  years  of  age  in  his 
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master^a  employment,  and  then  absented  himself,  for  which  he 
was  summoned  before  the  J.  P.,  by  whom  the  summons  was 
dismissed,  and  the  apprentice  ordered  to  be  discharged  from  his 
indenture,  he  being  twenty-one  years  of  age ;  it  was  held  that 
the  order  should  be  set  aside,  and  that  apprentices  attaining 
twenty-one  years  of  age  and  continuing  in  their  service  must 
give  their  masters  a  reasonable  notice  of  their  intention  to  leave 
their  employment  before  doing  so ;  Coughlan  app.y  Callaghan 
resp.j  3  Ir.  J.  N.  S.,  111.  An  apprenticeship  by  one  mdenture 
to  two  masters  to  serve  them  consecutively  in  two  distinct  trades 
is  valid ;  E.  v.  South,  8  B.  &  C,  247  ;  so,  a  fortiori^  a  binding 
to  two  or  more  in  copartnership  to  learn  the  same  business  would 
be  valid.  When  the  premium  paid  on  the  binding  of  an  appren- 
tice is  under  the  sum  of  £10,  the  deed  of  apprenticeship  requires 
no  stamp  duty  in  Ireland.  By  2  Geo.  1.  c.  17,  s.  11,  church- 
wardens are  empowered  to  apprentice  poor  children,  and  by  sec. 
7,  J.  P.s  are  empowered  to  hear  complaints  of  ill-usage,  and  if 
the  complaint  is  groundless,  may  order  correction  for  the  appren- 
tice ',  but  if  the  master  has  been  guilty  of  severity,  a  J.  P.  may 
order  discharge  of  apprentice.  J.  P.s  may  also,  by  same  statute, 
punish  apprentices  leaving  service,  and  persons  entertaining 
them.  By  sec.  16,  two  J.  P.s,  on  complaint  of  apprentices  to 
handicraft  manufactures,  may  remove  them  and  turn  them  over 
to  another  person  of  the  same  trade.  It  may  here  be  remarked 
that  the  master  has  more  authority  over  an  apprentice  than  over 
a  common  servant,  for  he  may  legally  correct  his  apprentice  for 
negligence  or  other  misbehaviour,  provided  it  be  done  with  mode- 
ration. For  proceedings  against  apprentices  received  under  the 
Incorporated  Society,  see  23  Geo.  II.  c.  11.  By  the  25  Geo.  II. 
c.  8,  s.  3,  it  shall  be  lawful  for  one  or  more  justices  (see  29 
Geo.  II.  c.  8,  s.  13),  upon  any  complaint  by  any  apprentice  upon 
whose  binding  out  no  larger  sum  than  £5  was  paid,  touching  or 
concerning  any  misusage,  refusal  of  necessary  provision,  cruelty, 
or  other  ill-treatment  of  or  towards  such  apprentice,  by  his  or 
her  master  or  mistress,  to  summon  such  master  or  mistress  to 
appear  before  such  justices  at  a  reasonable  time,  to  be  named  in 
such  summons ;  and  such  justices  shall  and  may  examine  into 
the  matter  of  such  complaint,  and,  upon  proof  thereof  made  upon 
oath  to  their  satisfaction,  whether  the  master  or  mistress  be  pre- 
sent or  not,  if  service  of  the  summons  be  also  upon  oath  proved 
the  said  justices  may  discharge  such  apprentice  by  warrant  or 
certificate  under  their  hands  and  seals,  for  which  warrant  or  cer- 
tificate no  fees  shall  be  paid.  By  sec.  4,  it  shall  be  lawful  for 
such  justices,  upon  application  or  complaint  made  upon  oath  by 
any  master  and  mistress  against  any  such  apprentice,  touching 
or  concerning  any  misdemeanor,  miscarriage,  or  ill-behaviour  in 
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his  or  her  service,  to  hear  and  determine  the  same,  and  to  punish 
the  ofiTender  by  commitment  to  gaol  for  a  reasonable  time  not 
exceeding  one  calendar  month,  or  otherwise  by  discharging  such 
apprentice  in  manner  and  form  before  mentioned.  By  sec.  5, 
pei-sons  aggi'ieved  by  such  detennination,  except  any  order  of 
commitment,  may  appeal  to  the  next  quarter  sessions.  By  stat 
31  Geo.  III.  c.  23,  s.  3,  if  any  apprentice  bound  by  indenture  to 
serve  in  any  trade  shall  during  his  apprenticeship  run  away  from 
his  master  or  mistress,  or  wilfully  refuse  to  learn  or  to  work  at 
his  trade  (or  shall  do  malicious  mischief),  every  such  apprentice, 
upon  conviction  thereof  before  any  magistrate,  shall  be  impri- 
soned for  any  time  not  exceeding  three  months  for  every  such 
offence.  By  stat.  59  Geo.  HI.  c.  92,  s.  5,  it  shall  be  lawful  for 
any  two  or  more  J.  P.s  at  any  special  or  petty  sessions,  upon 
complaint  of  any  neglect  of  duty,  or  of  any  disobedience  of  any 
lawful  warrant  or  order  of  any  justice  or  justices  of  the  peace  by 
any  constable,  or  upon  complaint  being  made  upon  oath,  by  or 
upon  the  behalf  of  any  apprentice  to  any  trade  or  business  what- 
soever, (provided  that  not  more  than  the  sum  of  £10  be  paid 
upon  the  binding  of  such  apprentice,)  against  his  or  her  master 
or  mistress,  of  any  ill-usage  of  such  apprentice,  by  such  master 
or  mistress,  to  impose  upon  conviction  any  line  not  exceeding 
forty  shillings  upon  such  constable,  master,  or  mistress  respect- 
ively, as  a  punishment  for  such  disobedience,  neglect  of  duty,  or 
ill-usage.  The  offence  of  not  providing  apprentices  with  neces- 
sary food,  whereby  life  is  endangered,  or  otherwise  injuring  the 
apprentice  is  a  misdemeanor;  see  24  &  25  Vic.  c.  100,  s.  26. 
Apprentice  enlisted,  mode  of  claiming,  see  annual  Mutiny  Act, 
24  Vic.  c.  7,  s.  56  ;  2  Geo.  I.  c.  17,  ss.  7, 11, 16  ;  23  Geo.  II.  c.  11. 

AQUEDUCT,  Maliciously  injuring,  a  felony ;  24  &  25  Vic. 
c.  97,  s.  33. 

ARMS.  For  offence  of  using  on  or  near  to  public  roads,  iee 
14  &  15  Vic.  c.  92,  ante,  p.  398.  For  same  offence  in  streets,  aee 
Towns'  Improvement;  see  Party  PROCEssiONa  By  11  &  12  Vic 
c.  89,  if  information  be  given  to  a  justice  of  the  peace  of  meetings 
for  treasonable  purposes,  he  may  issue  his  warrant  to  enter  houses, 
and  seize  arms.  By  11  &  12  Vic.  c.  2,  carrying  arms  in  a  pro- 
claimed district,  a  misdemeanor,  see  ante,  p.  69.  By  10  &  11 
Vic.  c.  65,  8.  59,  every  person  who  shall  fire  guns,  &c.  in  a  ceme- 
tery, save  at  a  military  funeral,  shall  forfeit  a  sum  not  exceeding 
live  pounds.  By  10  Vic.  c.  27,  s.  71,  every  person  who  shall 
bring  a  loaded  gun  on  the  quays  or  works  of  any  harbour,  or 
dock,  or  have  any  loaded  gun  in  any  vessel  in  the  harbour,  dock, 
or  near  the  pier,  shall  forfeit  not  exceeding  ten  pounds,  recovera- 
ble before  two  justices  of  the  peace,  i^  4  &  5  Vic.  a  95,  for 
applications  to  keep  arms ;  aee  also  6  &  7  Vic.  c.  74.     Seel  &2 
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Vic.  c.  71,  for  limit  of  time  when  arms  are  to  be  registered.  By 
60  Geo.  III.  &  1  Geo.  IV.  c.  1,  meetings  and  assemblies  of  per- 
sons, for  the  purpose  of  training  or  drilling  to  the  use  of  arms, 
&c.  a  misdemeanor.  See  ante,  p.  70.  Shooting  or  attempting 
to  shoot  with  intent  to  do  grievous  bodily  harm,  a  felony,  24  & 
25  Vic.  c.  100,  s.  18. 

AESENIC.  By  14  Vic.  c.  13,  s.  1  (a),  every  person  who 
sells  arsenic  shall,  before  he  delivers  it,  enter  in  a  book  a  state- 
ment of  such  sale,  the  quantity,  and  the  purpose  for  which  it  is 
sold,  and  the  name  and  place  of  abode  of  the  purchaser  is  to  be 
signed  by  him.  No  person  to  sell  arsenic  to  any  one  unknown 
to  the  seller,  unless  in  the  presence  of  a  witness  who  knows  the 
l)urchaser ;  s.  2.  Arsenic  before  sale  to  be  mixed  with  soot  or 
indigo,  but  if  that  would  injure  the  article,  then  it  may  be  sold 
unmixed  in  a  quantity  not  less  than  10  lbs. ;  s.  3.  If  any  person 
shall  sell  arsenic  contrary  to  the  provisions  of  this  act,  every 
person  so  offending  shall  for  every  offence,  upon  summary  con- 
viction before  two  justices  of  the  peace,  be  liable  to  a  penalty 
not  exceeding  twenty  pounds ;  s.  4.  This  act  does  not  apply 
where  the  arsenic  is  sold  as  an  ingredient  in  medicine,  or  when 
sold  in  wholesale  to  retail  dealers  in  the  course  of  business ;  s.  5. 

AKSON.  Setting  fire  to  church,  chapel,  &c.,  or  other  place  of 
divine  worship,  a  felony,  24  &  25  Vic.  c.  97,  s.  1 ;  to  any  dwell- 
ing house,  any  person  being  therein,  a  felony,  id.  s.  2  ;  to  any 
liouse,  out-house,  manufactory,  farm,  building,  &c.,  a  felony,  id. 
8.  3  ;  to  any  railway  station,  a  felony,  id.  s.  4 ;  to  any  public 
building,  a  felony,  id.  s.  5 ;  setting  fire  to  any  other  building, 
felony,  id.  s.  6 ;  goods  in  any  building,  a  felony,  id.  s.  7;  setting 
fmi  to  crops  of  hay,  corn,  grass,  grain,  vegetable  productions,  or 
to  any  wood,  heath,  goss,  furze,  fern,  &c.,  a  felony,  id.  s.  16  ; 
setting  fire  to  stacks  of  com,  &c.,  a  felony,  id.  s.  17;  setting  fire 
to  coal  mine,  felony,  id.  s.  26 ;  ship  or  vessel,  felony,  id.  s.  42. 

AET,  Destroying  or  damaging  works  o^  or  procuring  the 
commission  of  that  offence,  a  misdemeanor,  whether  in  museums, 
galleries,  churches,  &c.;  24  &  25  Vic.  c.  97,  s.  36. 

ASSAULT.  For  assaults  on  men,  women,  or  children,  Bee  24 
&  25  Vic.  c.  100,  s.  39  to  43,  ante  p.  449.  A  common  assault 
means  an  assault  not  accompanied  by  any  circumstances  that 
give  to  the  assault  the  distinct  character  of  an  offence  recognized 
by  the  law  as  something  more  than  an  assault.  ITie  assault  may 
be  accompanied  with  a  violent  killing,  and  then  it  would  be 
manslaughter  or  murder ;  an  assault  may  be  accomf)anied  with 
violation  of  the  person  of  a  woman  against  her  will,  and  then  it 

(a)  This  statute  does  not  allude  to  80th  section  of  which  is  similar  to 
the  31  Geo.  III.  cap.  34  (Irish),  the      the  provisions  of  this  act. 
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would  be  rape  ;  it  may  be  accompanied  with  circumstances  tliat 
leave  no  doubt  of  an  intention  to  commit  a  rape,  it  would  then 
be  an  assault  with  intent  to  commit  a  rape.  IJnder  the  42nd 
clause  of  24  &  25  Vie.  c.  100,  it  would  appear  that  magistrates 
have  no  authority,  except  to  inquire  into  a  charge  of  "  common 
assault;"  where  that  charge  is  made  for  any  other  aggravated 
assault  distinguished  by  the  law,  and  marked  out  for  a  different 
mode  of  punishment,  they  ought  to  hold  their  hand  and  send 
the  case  for  trial  at  the  sessions  or  the  assizes ;  see  Ee  Thomp- 
son, 36  L.  T.  410.  Many  statutes  make  the  offence  of  assault- 
ing ofl&cers,  appointed  to  discharge  the  duties  under  those  acts, 
pimishable  specially  with  specific  penalties  for  the  offence.  It  is 
to  be  observed  that  when  any  act  makes  it  a  misdemeanor  to 
assault  a  person  performing  a  particular  duty,  the  magistrate  has 
no  jurisdiction  to  deal  summarily  with  the  offender;  e.p,  assault- 
ing a  constable  in  the  execution  of  his  duty  is  a  misdemeanor, 
24  &  25  Vic.  c.  100,  s.  38.  It  would  seem  that  if  the  assault  on 
a  constable  is  of  a  very  trifling  character  it  may  be  dealt  with 
summarily  by  the  justices  as  a  common  assault,  and  which  is  a 
jurisdiction  never  likely  to  be  questioned.  See  ante,  pp.  60,  62, 
as  to  afifirays  and  assaults.  The  following  positions,  with  their 
authorities,  will  be  found  in  Arch.  C.  E.  555.  An  assault  is  an 
attempt  to  commit  a  forcible  crime  against  the  person  of  another. 
Striking  at  another  with  a  cane,  stick,  or  fist,  although  the  party 
striking  miss  his  aim  ;  drawing  a  sword  or  bayonet,  or  throwing 
a  bottle  of  glass,  with  intent  to  wound  or  strike ;  presenting  a 
loaded  gun  at  a  man  who  is  within  the  distance  his  gun  will 
carry  to  ;  pointing  a  pitchfork  at  him,  when  within  reach  of  it; 
or  any  other  like  act,  indicating  an  intention  to  use  violence 
against  the  person  of  another,  is  an  assault.  K  two  go  out  to 
strike  one  another,  and  do  so,  it  is  an  assault  in  both  ;  if  a  mas- 
t«T  take  indecent  liberties  with  a  female  scholar  without  her 
consent,  though  she  does  not  resist,  it  is  an  assault ;  an  unlawful 
imprisonment  is  also  an  assault ;  mere  words,  however,  can 
never  amount  to  an  assault ;  so  if  a  man  stnke  at  another,  but 
at  such  a  distance  that  he  cannot  possibly  strike  him,  it  is  no 
assault ;  but  if  A.  advance  in  a  threatening  attitude  towards  R, 
to  strike  him,  and  be  stopped  just  before  he  is  near  enough  for 
his  blow  to  take  effect,  it  is  an  assault.  It  is  a  good  defence  to 
shew  that  the  alleged  assault  happened  by  misadventure,  or  in 
an  amicable  contest ;  also  that  the  prosecutor  first  assaulted  the 
defendant,*  and  that  he  committed  the  alleged  assault  in  his  own 
defence.  See  ante,  pp.  170, 171,  in  relation  to  the  certificate  on 
the  adjudication  of  the  assault  before  the  J.  P. 

ASSEMBLY,  Unlawful,  see  ante,  p.  62. 

ATTEMPT.     To  bribe  a  constable,  a  common  law  misde- 
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meanor,  whether  the  bribe  be  accepted  or  not  At  common  law 
it  is  a  misdemeanor  also  to  solicit  or  incite  another  to  the  com- 
mission of  any  indictable  offence,  though  the  solicitation  does 
not  succeed ;  as,  soliciting  a  servant  to  steal  his  master^s  goods, 
or  the  like ;  and  every  attempt  to  commit  a  misdemeanor  is  a 
misdemeanor.  Most  attempts  to  commit  felonies  are  by  statute 
specially  made  either  felonies  or  misdemeanors.  See  Bums*  J., 
tit  "Attempt,"  and  24  &  25  Vic.  cc.  97  &  100,  for  attempts  to 
commit  the  offences  therein  mentioned. 

ATTORNEY,  embezzling  money  or  securities  intrusted  to  him 
with  a  written  direction,  or  goods,  &c.,  or  power  of  attorney 
intrusted  to  him  for  safe  custody,  a  misdemeanor,  24  &  25  Vic. 
c.  96,  s.  75,  fraudulently  selling  property  intrusted  to  him  for 
safe  custody,  a  misdemeanor,  id.  s.  76. 

BAILEES.  A  bailee  of  any  chattel,  money,  or  valuable  secu- 
rity converting  property,  guilty  of  larceny,  and  may  be  convicted 
on  an  indictment  for  larceny,  24  &  25  Vic.  c.  96,  s.  3 ;  this 
section  does  not  extend  to  any  offence  punishable  on  summary 
conviction,  id.  The  above  proviso  was  introduced  to  prevent  the 
clause  applying  to  the  cases  of  persons  employed  in  the  silk, 
woollen,  &c.  manufactures,  who  dispose  of  goods  intrusted  to 
them,  and  are  liable  to  be  summarily  convicted  under  sundry 
statutes ;  Greaves,  C.  L.  Acts,  74. 

BANK,  wall,  or  dam,  of  sea,  river,  canal,  drain,  reservoir, 
pool,  or  marsh,  damaging  or  destroying,  whereby  lands  or  build- 
ings are  overflowed,  a  felony ;  24  &  25  Vic.  c.  97,  s.  30.  Mali- 
ciously removing  piles,  &c.  used  for  securing  any  such  dam,  wall, 
or  bank,  a  felony ;  id.  s.  31.  Breaking  down  the  dam  of  a  fish- 
ery, &c.,  or  mill-dam,  a  misdemeanor  ;  id.  s.  32. 

BANKER.  When  banker  or  trustee  guilty  of  a  misdemeanor, 
see  24  &  25  Vic.  c  96,  s.  75. 

BANK-NOTES.  Forging  or  receiving  forged  notes,  securi- 
ties, &C,,  a  felony,  24  &  25  Vic.  c.  96,  s.  27 ;  one  justice  is  em- 
powered by  24  &  25  Vic.  c.  98,  s.  46,  to  grant  search-warrants 
for  paper  or  implements  employed  in  any  forgery,  and  for  forged 
instruments,  and  if  there  be  no  trial  they  may  be  destroyed  by 
the  order  of  the  justice. 

BANKRUPT.  For  the  duty  of  J.  P.'s  when  a  bankrupt  or 
insolvent  becomes  of  unsound  mind,  see  20  &  21  Vic.  c  60,  s.  239. 
BANKS.  See  9  Geo.  IV.  c.  92,  an  act  to  consolidate  and 
amend  the  laws  relating  to  saving  banks  in  Ireland.  The  rules 
and  regulations  are  to  be  deposited  with  the  clerk  of  the  peace, 
and  a  transcript  of  the  rules  and  the  certificate  of  a  barrister  to 
l>e  laid  before  J.  P.'s  at  petty  sessions,  who  are  to  approve  or 
reject  the  same ;  see  s.  4.  In  case  of  refusal  of  treasurer  and 
trustees  accounting,  application  may  be  made  to  a  J.  P.  at  petty 
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sessions,  who  shall  proceed  thereon  in  a  summary  way  ;  s.  10. 
Persons  forging  register,  certificate,  transfers,  &c.  to  be  liable  to 
punishment  for  forgery  ;  16  &  17  Vic.  c.  45,  8.  31.  See  s.  32, 
for  penalty  for  perjury  in  any  declaration  made  before  a  J.  P.  or 
magistrate.  See  22  &  23  Vic.  c.  53,  Charitable  Societies  Act 
The  ofience  of  embezzlement  by  the  servants  of  the  banks  of 
England  and  Ireland,  is  a  felony,  see  24  &  25  Vic.  c.  96,  a  73. 
Forging  transfer  of  stock,  or  making  false  entries  in  the  books  of 
the  bank,  or  making  or  receiving  false  notes,  felonies,  see  24  & 
25  Vic.  c.  98,  ss.  5,  6,  12-18. 

BAPTISM,  Eegister  of.  Forgery,  &c.  of  entry  therein,  a 
felony,  24  &  25  Vic.  c.  98,  s.  36. 

BARGE.  Stealing  from  in  haven,  dock,  &c.  a  felony,  24  &  25 
Vic.  c.  96,  8.  63. 

BARN,  setting  fire  to,  see  Akson. 

BASTARD.     See  Poor. 

BATHING.  Bathing  in  any  stream,  reservoir,  aqueduct,  or 
other  water-work  belonging  to  undertakers  of  water- works,  or 
washing,  throwing,  or  causing  to  enter  therein  any  dog  or  other 
animal,  penal  in  five  pounds,  and  twenty  shillings  per  day  ;  10 
Vic.  c.  17,  s.  61.  (b)  It  is  an  established  principal  tliat  whatever 
openly  outrages  decency,  and  is  injurious  to  public  morals,  is  a 
misdemeanor  at  common  law  ;  it  is  therefore  indictable  for  a 
person  to  bathe  in  an  indecent  manner  near  a  highway  or  in  any 
part  of  a  public  river.  In  R  v.  Cnmden,  2  Camp.  89,  it  was 
held  an  indictable  offence  for  a  man  to  undress  himself  on  the 
beach,  and  bathe  in  the  sea  near  inhabited  houses  from  which  he 
might  be  distinctly  seen.  In  Blundell  v.  Catherall,  5  R  &  Aid. 
268,  it  was  held  that  the  public  at  large  have  no  common  law 
right  to  bathe  in  the  sea,  and,  as  incident  thereto,  of  crossing  the 
shore  on  foot  or  with  bathing  machines  for  that  purpose.  For 
offence  of  bathing  in  Kingstown  Harbour,  punishable  summarily, 
s^e  Q  &  7  Will  IV.  c.  17.  For  power  of  the  commisioners  under 
the  Towns'  Improvement  Act,  to  make  regulations  with  respect 
to  public  bathing,  see  17  &  18  Vic.  c.  103,  s.  77. 

BAWDY  HOUSE.  Keeping  a  common  bawdy-house,  or  a 
common  gaming  house,  or  a  common  ill-governed  or  disorderly 
house,  a  misdemeanor  at  common  law.  See  also  7  Geo.  IV.  c  9, 
s.  1.  It  is  said  constables  may  arrest  lewd  persons  who  resort 
to  houses  where  bawdry  is  used,  to  make  them  find  sureties  for 
tlieir  good  behaviour  ;  see  cases  in  1  N.  &  W.  J.  P.  109. 
Exhibiting  obscene  book,  pictures,  &c.  also  a  misdemeanor  at 

(b)  See  the  9  &  10  Vic.  c.  89r  An      cities  and  towns  in  IreUnd  of  paUic 
act  for  promoting  the  voUmtary  es-      baths  and  waah-houMS. 
tablishment  in  boroughs  and  certain 
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common  law.  See  also  5  Vic.  c.  24,  ss.  14,  15 ;  and  20  &  21 
Vic.  c.  83. 

BEAST.  Stealing  horse,  cow,  sheep,  a  felony,  24  &  25  Vic.  c. 
96,  8.  10 ;  stealing  birds,  beasts  or  other  animals  ordinarily  kept 
in  confinement,  offender  liable  to  be  summarily  convicted,  see  ante, 
p.  429  ;  maliciously  killing,  maiming,  or  wounding  any  beast  not 
being  cattle,  but  being  either  the  subject  of  larceny  or  ordmarily 
kept  in  confinement,  or  for  any  domestic  purpose,  offender  liable 
to  summary  conviction,  see  ante. 

BEASTIALITY.     See  Abominable  Offence. 

BEER  18  &  19  Vic.  c.  103,  repeals  provisions  of  3  &  4 
Wm.  IV  c.  68,  s.  7.,  which  requires  persons  applying  for  licences 
for  the  sale  of  beer,  cider,  or  spirits  by  retail,  to  enter  into  a  bond 
with  sureties.  This  act  also  provides  for  the  disposal  of  seizures 
made  by  the  constabulary,  and  directs  to  whom  penalties  are  to 
be  paid. 

BEGGIXG  in  public  street,  or  highway,  or  causing  children 
to  do  80,  or  going  from  union  to  union  for  relief.    See  Poor. 

BETTING.     See  Gaming  ;  Gaming  Houses  ;  post. 

BIGAMY.  Marrying  another  at  any  place  during  the  life  of 
the  former  husband  or  wife,  a  felony,  24  &  25  Vic.  c.  100  s.  57. 
Exceptions  : — Ist,  •'V\Tiere  second  marriage  is  out  of  England  and 
Ireland  by  a  person  not  a  British  subject,  id.  ;  2nd,  Where  hus- 
band or  wife  has  been  absent  for  seven  years  and  not  known  to 
be  living,  id. ;  3rd,  a  divorce  a  vinculo  matrimonii  ;  4th,  Where 
first  marriage  has  been  declared  void,  id.  Offender  may  be  tried 
where  apprehended,  or  where  he  is  in  custody,  id.  The  first  wife 
is  not  a  competent  witness,  the  second  is.  It  is  no  defence  to 
shew  that  the  second  marriage  is  invalid,  or  even  made  void  by 
statute. 

BILLS  OF  EXCHANGE,  Crimes  as  to,  see  Bank  Notes. 
Causing  to  be  executed  by  force,  a  felony  24  <fc  25  Vic.  c.  96,  s. 
48  ;  by  fraud,  a  misdemeanor;  id.  s.  90. 

BILL  OF  LADING.  See  Interpretation  to  Ijlrcent  Act, 
24  &  25  Vic.  c.  96,  s.  1,  stealing  or  cancelling  &c.  a  felony,  id  s.  27. 

BIRD.     See  Be.vst. 

BIRTH.  See  Baptism.  Concealing  birth  of  a  child,  a  mis- 
demeanor, 24  &  25  Vic.  c.  100,  s.  60. 

BLASPHEMY.  All  blasphemies  against  God,  as  denying  his 
being  or  providence,  all  profane  scoffing  at  the  Holy  Scriptures, 
or  exposing  any  part  of  them  to  contempt  or  ridicule,  &c.  are 
misdemeanors  at  common  law.  See  Burns'  J.  410 ;  also  blas- 
phemous libels  either  as  to  the  Old  or  New  Testatment,  id ;  see 
also  R  V.  Hetherington,  5  Jur.  529. 

BLEACHING  AND  DYEING  WORKS,  To  place  the  em- 
ployment of  women,  young  persons,  and  childern  in,  under  the 
regulations  of  the  Factory  Acts,  23  &  24  Vic.  c.  78.    Females 
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and  young  persons  may  be  employed  until  half-past  four  o'clock 
on  Saturdays  and  until  eight  o'clock  on  other  days»  bat  not  so 
as  to  exceed  in  any  period  of  six  months  and  part  of  another 
month  the  total  number  of  hours  allowed  by  this  act  and  recited 
acts,  id  s.  2.  Females  and  young  persons  may  be  employed  dm^ 
ing  the  night  in  case  of  suspension  of  employment  by  deficiency 
or  excess  of  water  in  the  stream,  Saturday  nigkt  excepted,  a.  4. 
Occupiers  are  to  keep  registers  in  the  form  given  in  the  schedules 
s.  5.  Provisions  in  factories  acts  as  to  mead  times^  not  to  apply 
to  this  act,  s.  12. 

BOAT,  stealing  from  in  port  river,  canal,  &c.  a  felony,  24  &  25 
Vic  c.  96,  s.  63. 

BODILY  INJURY,  Causing,  with  intent  to  murder,  felcmy, 
24  &  25  Vic.  c.  100,  s.  11 ;  attempting  to  cause  with  like  intent 
a  felony,  id  s.  14 ;  attempting  to  cause  with  intent  to  maim,  dis- 
figure, or  prevent  apprehension  &c.  a  felony,  id.  s.  18  ;  inflicting 
with  or  without  a  weapon,  a  felony,  id  s.  20 ;  causing  gunpowder 
to  explode  with  intent  to  cause  bodily  injury,  a  felony,  id  s.  28 ; 
setting  spring  guns  with  like  intent,  same,  id  s.  30  ;  driveis  of 
carriages  &c.  injuring  persons  by  furious  driving,  a  misdemeanor, 
id.  s.  35  ;  causing,  to  servant  or  apprentice  by  not  providing  with 
proper  food  &c.  whereby  life  is  endangered,  a  misdemeanor, 
id  s.  26. 

BOND.    See  Valuable  Security. 

BONFIRES.  10  &  11  Vic.  c.  89,  making  bonfires  in  streets, 
penal  in  40«.  or  committal  for  14  days  ;  s.  28 ;  or  making  on  any 
public  road,  see  ante,  14  &  15  Vic.  c.  92,  s.  10,  cL  8,  p.  400. 

BOOKS.  The  Copyright  Act,  5  &  6  Vic.  c.  45,  s.  10,  imposes 
a  penalty,  which  may  be  recovered  before  two  justices  of  the 
peace,  for  neglect  of  publishers  to  deliver  copies  of  books  to  the 
libraries  specified  by  the  act ;  and  by  s.  17,  books  wherein  there 
is  a  copyright,  composed  or  published  in  the  United  Kingdom, 
if  printed  abroad  and  attempted  to  be  imported  here,  may  be 
seized  by  officers  of  excise  or  customs,  and  the  importer  con- 
victed before  two  justices  of  the  peace.  See  7  Vic.  c.  12,  an  act 
to  amend  the  law  relating  to  international  copyright ;  10  &  11 
Vic.  c.  95,  relating  to  the  colonies ;  see  also  15  Vic.  c.  12. 
BOOTHS  AT  FAIES,  see  Tents. 

BOWLS.  See  for  offence  of  playing  games  on  roads^  14  &  15 
Vic.  c.  92,  s.  10,  ante,  p.  398. 

BRASS.  Stealing  from  buildings,  &c.  fixed  to  house  or  land, 
a  felony,  24  &  25  Vic.  c.  96,  s.  31. 

BREAD  AND  FLOUR  By  1  &  2  Vic  c.  28,  s.  1,  all  for- 
mer  acts  relating  to  the  sale  of  bread  in  Ireland  repealed.  Sec  2. 
It  shall  be  lawful  for  bakers  or  sellers  of  bread  in  Ireland  to  make 
and  sell,  or  to  deliver  to  their  customers,  bread  made  of  the  flour 
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or  meal  of  wheat,  barley,  rye,  oats,  buck  wheat,  Indian  com, 
peas,  beans,  rice,  or  other  grain,  or  of  potatoes,  or  any  of  them, 
such  ingredients  being  mixed  with  any  common  salt,  pure  water, 
eggs,  milk,  baim,  leaven,  potato,  or  other  yeast,  butter,  seeds,  or 
sugar,  in  such  proportions  as  they  shall  think  fit^  and  with  no 
other  ingredient  or  matter  whatsoever.  Sec.  3.  It  shall  be  law- 
ful for  bakers  or  sellers  of  bread  to  make  and  sell,  or  to  deliver 
to  their  customers  bread  made  of  such  weight  or  size  as  such 
bakers  or  sellers  shall  think  fit,  any  law  or  usage  to  the  contrary 
notwithstanding.  Sec.  4.  All  bread  sold  in  Ireland  shaU  be  sold 
by  the  bakers  or  sellers  by  weight  only,  and  not  by  measure  ;  and 
in  case  any  baker  or  seller  shsdl  sell  bread  in  any  other  manner, 
such  baker  or  seller  shall  for  every  such  ofFence  forfeit  any  sum 
not  exceeding  forty  shillings,  which  the  magistrate  or  magistrates 
before  whom  such  offender  shall  be  convicted  shall  order ;  pro- 
vided always,  that  nothing  in  this  act  contained  shall  be  construed 
to  extend  to  hinder  any  baker  or  seller  horn  selling  bread  usually 
sold  under  the  denomination  of  French  or  fancy  bread  or  rolls 
without  previously  weighing  the  same.  Sec.  5.  The  several  bakers 
or  sellers  of  bread  shuU  use  avoirdupoise  weight  of  sixteen  ounces 
to  the  pound,  according  to  the  standard  in  the  Exchequer,  and 
the  several  gradations  of  the  same,  for  any  less  quantity  than  a 
pound ;  and  in  case  they  shall  use  any  other,  they  shall  for  eveiy 
such  offence  forfeit  and  pay  any  sum  not  exceeding  forty  shillings 
nor  less  than  ten  shillings,  as  the  magistrate  or  magistrates,  before 
whom  such  conviction  shall  take  place,  shall  order  and  adjudge. 

Sec.  6.  [Bakers  to  provide  in  their  shops  heams,  d&c.l  Every  baker 
or  seller  of  bread  shall  in  some  conspicuous  part  of  his  shop,  on 
or  near  the  coimter,  have  a  beam  and  scales,  with  proper  weights 
or  other  sufficient  balance,  in  order  that  every  person  who  may 
purchase  any  such  bread  may  require  the  same  to  be  weighed  ; 
and  in  case  any  baker  or  seller  shall  neglect  to  fix  such  betim, 
&c.  in  manner  aforesaid,  or  to  provide  proper  beam  and  scales, 
and  proper  weights  or  balance,  or  shall  have  or  use  any  incorrect 
or  false  beam  or  scales  or  balance,  or  any  false  weight  not  being 
of  the  weight  it  purports  to  be,  according  to  the  standard  in  the 
Exchequer,  or  shall  refuse  to  weigh  the  bread  in  the  presence  of 
such  person,  then  he  shall  forfeit  not  exceeding  five  pounds. 

Sec.  7.  [To  prevent  adulterating  of  bread,']  No  b^er  or  other 
person,  nor  any  journeyman  or  servant  of  any  such  baker  or 
other  person,  shall,  at  any  time  in  the  making  of  bread  for  sale, 
use  any  mixture  (c)  whatever  in  the  making  of  such  bread,  other 
than  and  except  as  hercin-before  mentioned,  upon  pain  that  every 
such  person  shall  forfeit  any  sum  not  exceeding  five  pounds,  nor 

(<;)  See  post,  tit  Food  ;  and  14  &  15  Vic.  c.  92,  i.  7,  p.  392. 
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less  than  fifty  shillings ;  and  it  shall  he  lawful  for  the  magistrate 
hefore  whom  any  such  ofiTender  shall  he  convicted,  to  canse  the 
offender's  name,  place  of  ahode,  and  offence  to  he  published  in 
some  newspaper  or  newspapers  which  shall  be  printed  or  pub- 
lished in  or  near  the  city,  comity,  borough,  or  place  where  the 
offence  shall  have  been  committed,  and  the  costs  and  charges  of 
such  printing  and  publishing  shall  be  paid  out  of  the  penalty, 
in  case  any  shall  be  recovered.  Sec.  8.  If  any  person  shall  put 
into  any  com,  meal,  or  flour,  which  shall  have  been  ground,  &c. 
either  at  the  time  of  grinding,  &c.  or  any  other  time,  any  ingre- 
dient or  mixture  whatsoever,  not  being  the  real  and  genuine 
produce  of  the  com  or  grain  which  shall  be  so  ground,  or  shall 
sell  or  offer  for  sale  any  corn,  meal,  or  flour  which  shall  not  be 
equal  in  goodness  to  the  sample  purporting  to  be  a  sample  of 
such  com,  meal,  or  flour,  or  shall  use  or  practise  any  fraud  or 
deceit  by  which  such  com,  meal,  or  flour  shall  be  made  of  greater 
weight,  then  every  such  person  so  offending  shall,  upon  convic- 
tion before  one  or  more  magistrates,  forfeit  any  sum  not  exceeding 
ten  pounds,  nor  less  than  forty  shillings,  and  all  such  com,  meal, 
or  flour  so  sold  or  exposed  for  sale.  Sec.  9.  Every  person  who 
shall  make  for  sale,  or  expose  for  sale,  any  bread  made  wholly  or 
partially  of  peas  or  beans  or  potatoes,  or  of  any  sort  of  com  or 
grain  other  than  wheat,  shall  cause  all  such  bread  to  be  marked 
with  a  large  Koman  M,  under  a  penalty,  for  every  pound  weight  of 
such  bread,  and  so  in  proportion  for  any  less  quantity,  which 
shall  be  so  made  for  sale  or  exposed  for  sale  without  being  so 
marked,  of  any  sum  not  exceeding  ten  shillings,  as  the  magistrate 
before  whom  such  conviction  shall  take  place  shall  order  and 
adjudge :  provided  always,  that  nothing  herein  shall  be  construed 
to  extend  to  require  any  bread  made  of  the  meal  or  flour  of  wheat 
only,  and  in  the  making  of  which  potato  yeast  shall  be  used,  to 
be  marked  as  herein-before  mentioned. 

Sec.  10.  [Magistrates  may  search  in  bakert^  premises,^  It  shall  he  * 
lawful  for  any  magistrate  on  sworn  information,  and  also  for  any 
peace  officer  of  the  parish,  authorized  by  the  warrant  of  any  such 
magistrate,  to  enter  into  any  house,  mill,  shop,  &c.  of  any* miller 
or  baker,  to  search  or  examine  whether  any  mixture  or  ingredient 
shall  have  been  mixed  up  with  or  put  into  any  meal  or  flour, 
whereby  its  purity  shall  be  in  anywise  adulterated,  and  to  seize 
and  take  away  any  meal,  flour,  or  bread  which  shall  be  found  in 
any  such  search  and  deemed  to  have  been  adulterated  ;  and  if 
any  magistrate  who  shall  make  any  such  seizure,  or  to  whom 
anything  so  seized  shall  be  brought,  shall  adjudge  that  any  such 
meal,  flour,  or  bread  shall  be  other  than  is  allowed  by  this  act, 
in  any  such  c^ise  every  such  magistrat-e  is  hereby  required  to  dis- 
pose of  the  same  as  he  shall  think  proper.    Sec.  11.  Every  miller, 
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&c  or  baker,  in  whose  house,  shop,  &c.  or  possession  any  ingre- 
dient or  mixture  shall  be  found  to  have  been  deposited  for  the 
purpose  of  being  used  in  adulterating  meal,  flour,  dough,  or 
bread,  shall,  upon  being  convicted,  forfeit  on  every  such  convic- 
tion any  sum  not  exceeding  ten  pounds,  nor  less  than  forty 
shillings  for  the  first  offence,  five  pounds  for  the  second  offence, 
and  ten  pounds  for  every  subsequent  offence,  and  the  names 
of  ofl'enders  to  be  published  as  before  mentioned  in  section  7. 
Sec.  12.  Any  person  who  shall  wilfully  hinder  any  such  search  or 
the  seizure  of  any  meal,  flour,  dough,  or  bread,  or  of  any  ingre- 
dient or  mixture,  shall  for  every  such  offence  forfeit  a  sum  not 
exceeding  ten  pounds.  Provided  also,  that  if  any  person  who 
shall  ma^e  bread  shall  make  complaint  to  any  magistrate  that 
any  offence  which  such  person  shall  have  been  charged  with,  shall 
have  been  occasioned  by  or  through  the  wilful  act  or  default  of 
uuy  journeyman  or  other  servant  employed  by  such  persons,  such 
magistrate  is  hereby  recjuired  to  issue  his  warrant  for  bringing 
any  such  journeyman  or  other  servant  before  any  such  magistrate, 
and  on  proof  thereof,  any  such  magistrate  is  hereby  authorized  to 
afljudge  a  reasonable  sum  to  be  paid  by  any  such  journeyman  or 
other  servant  to  his  master,  by  way  of  recompence ;  and  if  penalty 
on  journeyman  is  not  paid,  magistrate  to  order  imprisonment 

Sec.  13.  [Baking  bread,  <kc.  on  the  Lord^s  Day,'\  No  master, 
journeyman,  or  other  person  exercising  the  trade  or  calling  of  a 
baker,  shall,  on  the  Lord's  Day  {d\  make  or  bake  any  bread  of 
any  sort  or  kind,  or  shall  on  any  other  part  of  the  said  day  than 
between  the  hours  of  9  a.m.  and  1  p.m.,  sell  or  expose  for  sale 
any  bread,  &c,  or  bake  or  deliver,  or  suffer  to  be  baked  or  deliv- 
ered, any  meat,  pudding,  pie,  tart,  or  victuals,  except  as  herein- 
after is  excepted,  or  in  any  other  manner  exercise  the  trade  or 
calling  of  a  l«ker,  or  be  engaged  or  employed  in  the  business  or 
occupation  thereof,  save  and  except  so  far  as  may  be  necessary 
in  setting  and  superintending  the  sponge  to  prepare  the  bread  or 
dough  for  the  following  day,  imder  penalty  for  the  first  offence  of 
ten  shillings,  for  the  second  offence  twenty  shillings,  and  for  the 
third  and  every  subsequent  offence  forty  shillings.  Sec.  14. 
J^Iiller  or  baker  not  to  act  as  a  justice  of  the  peace.  Sec.  1 5.  If  any 
person  shall  resist  or  make  forcible  opposition  against  any  person 
employed  in  the  execution  of  this  act,  every  such  person  offending 
therein  shall  forfeit  any  sum  not  exceeding  five  poimds.  Sec.  22. 
llie  magistrate  before  whom  any  person  shall  be  convicted  in 
manner  prescribed  by  this  act,  shall  cause  every  such  conviction 
to  be  drawn  up  in  the  form  or  to  the  effect  following ;  (that  is 
to  say), 

{d)  See  Sunday,  breach  of,  6  &  7  Will.  III.  c.  17,  8.  3. 

20** 
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To  wit. — "Be  it  remembered  that  on  this day  of in  tbe 

-  year  of  the  reign  of A.  B.  is  convicted  b^ore  Her  Majesty's 


justice  of  the  peace  for  the  county  of  [or  for  the  division  of  tbe  said 

county  of or  for  the  dty,  liberty,  or  town  of [as  the  cam  duil 

happentobe], for and do  adjudge  him  or  her  or  them  [oi 

the  cote  ma/jf  he\  to  pay  and  forfeit  for  the  same  the  sum  of Gives 

under the  day  and  year  aforesaid." 

BKIBERY.  By  17  &  18  Vic.  c.  102,  the  ofTenee  of  bribing 
at  elections  for  return  of  persons  to  serve  as  members  in  Parlia- 
ment, is  a  misdemeanor. 

BEIDGES.     See  Eoads  and  Bridges. 

BROKER.  Embezzling  money  or  securities  intrusted  to  him 
with  a  written  direction,  or  goods,  or  power  of  attorney  intrusted 
to  him  for  safe  custody,  a  misdemeanor ;  24  &  25  Vic.  c.  96,  s.  75. 

BUILDING  HOUSES,  within  thirty  feet  of  the  centre  of 
public  road,  14  &  15  Vic.  c.  92,  s.  9.  ante,  p.  394.  Buying  or 
selling  from  fraudulent  tenants,  9  Geo.  IV.  c.  56,  s.  24  ;  Bet  ak> 
Towns  Improvement. 

BULL-BAITING.    See  Cruelty  to  Animals. 

BUOY,  Removing,  destroying,  or  concealing,  a  felony ;  24 
&  25  Vic.  c.  97,  8,  48. 

BURGLARY.  A  felony,  ««  24  &  25  Vic  c.  96,  s,  51.  A 
burglar,  under  the  common  law,  is  he  that  in  the  night  breaketh 
and  entereth  the  mansion  house  of  another,  with  intent  to  com- 
mit felony  therein.  Night-time  \a  statutably  defined  to  be  from 
nine  in  the  evening  until  six  in  the  morning  ;  1  Vic.  c.  86,  s.  4  ; 
and  in  case  of  burglary  the  same,  24  &  25  Vic.  c.  96,  s.  1. 

BURIAL.  The  10  &  11  Vic.  c.  65,  extends  only  to  such 
cemeteries  as  shall  be  authorized  by  any  act  of  parliament  here- 
atter  to  be  passed,  which  declares  that  this  act  shall  be  incorpor- 
ated therewith.  The  10  &  11  Vic.  c.  34,  enacts  that  no  inter- 
ment shall  be  made  in  any  grave  in  any  town  without  leaving 
two  feet  six  inches  clear  soil  above  the  coffin,  under  penalty  of 
of  five  poimds  on  the  person  having  the  control  of  the  ground, 
s.  13,  For  the  statutes  amending  the  laws  relating  to  burial 
grounds  and  the  burial  of  the  dead,  «tf  19  <fe  20  Vic  c.  98,  and 
23  &  24  Vic.  c.  76.  By  the  former  act  no  animal  is  to  be  allowed 
to  graze  in  burial  place,  and  one  J.  P.  had  summary  jurisdiction 
at  petty  sessions  to  fine  owner  of  animal  not  exceeding  two  shil- 
lings, and  not  less  than  one  shilling  for  each  animal.  See  a  13. 
No  corpse  to  be  buried  in  private  grave  without  the  consent  in 
writing  of  some  immediate  relative,  under  penalty  of  ten  pounds, 
recoverable  before  J.  P.,  s.  12.  See  s.  9.  for  penalty  on  persons 
burying  contrary  to  the  provisions  of  the  order  in  council. 
Offence  of  obstructing  l»urials,  or  clergyman  in  dischaige  of  his 
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duty,  a  misdemeanor,  24  &  25  Vic.  c.  100  a.  36.    Forging  regis- 
ter of  burial  a  misdemeanor,  24  &  25  Vic.  c.  98,  s.  36. 

BURNING  LAND.  See  ante,  p.  279,  tit  Iandlord  and 
Tenant. 

CANAL,  stealing  from  vessels  in,  a  felony;  24  &  25  Vic 
c  96,  8.  63 ;  breaking  down  dam,  banks,  &c.  or  doing  any  other 
iryury,  felony;  id.  ss.  31,  33. 

CARE-TAKER  K  he  commits  a  breach  of  contract  in  not 
giving  up  the  house  he  is  put  into,  to  care,  see  remedy  under 
14  <&  15  Vic.  c.  92,  8.  16,  cL  4,  ante,  p.  416,  by  punishment  for 
breach  of  contract.  For  remedy  to  obtain  in  a  summary  way 
possession  of  small  tenements  in  towns  and  villages,  ms  id.  s«  15. 
For  like  remedy  in  the  case  of  tenements  providwi  for  the  use  of 
the  tenant  when  wrongfully  overheld,  «^  19  &  20  Vic.  c.  65, 
called  the  Cottier  Tenant  Act;  see  also  ante,  p.  276,  where  cottier 
tenant  may  be  compelled  to  deliver  up  possession. 

CARNALLY  KNOWING  and  abusing  a  female  under  ten 
years  of  age,  felony;  24  &  25  Vic.  c.  100,  s.  50.  Above  ten  and 
under  twelve  years  of  age,  a  misdemeanor ;  id.  s.  51. 

CARS,  CARTS,  &c.  See  Summary  Jurisdiction  Act,  ante, 
p.  403.  See  Towns  Improvement  Act,  1854, 17  &  18  Vic.  c.  103, 
8.  78,  with  respect  to  hackney  carriages  and  the  several  penalties 
relating  to  breaches  of  that  act ;  ms  10  &  11  Vic.  c.  89,  ss.  25, 
28,  &  37  to  67,  containing  the  provisions  for  regulating  the  police 
of  towns ;  tee  also  10  &  11  Vic.  c.  34,  s.  130. 

CATTLE.  ^^  14  &  15  Vic.  c.  92,  ante,  p.  420 ;  $ee  Contagi 
ous  Disorders,  Cruelty  to  Animals,  and  Markets  and  Fairs. 
Cattle  found  at  large  in  any  street  within  the  limit  of  the 
special  act,  any  constable  or  other  person  may  impound  such 
cattle,  to  be  detained  until  the  owner  pay  to  the  commissioners 
a  penalty  not  exceeding  forty  shillings,  besides  the  reasonable 
keep  ;  and  if  such  expenses  be  not  paid  within  three  days,  then 
catde  to  be  sold  after  seven  days  notice;  10  &  11  Vic.  c.  89,  ss. 
24,  25.  Person  liable  to  a  penalty  not  exceeding  forty  shillings, 
or,  in  discretion  of  justice  of  the  peace  before  whom  committed, 
may  be  committed  for  fourteen  days,  for  publicly  slaughtering  or 
dreiBsing  cattle,  except  with  reasonable  cause,  or  suffering  cattle 
and  other  beasts  of  draft  or  burden  to  obstruct  thoroughfares, 
id.  a  28.  By  10  &  11  Vic.  c.  34,  being  an  act  for  cleansing, 
lighting,  and  paving  towns,  persons  slaughtering  cattle  in  slaugh- 
ter-houses or  knackers'  yards  during  suspension  of  licence  incur 
penalty  of  five  pounds  for  the  offence,  and  ten  shillings  per  day 
after  conviction,  s.  130.  Stealing,  a  felony,  24  &  25  Vic.  c.  96, 
8.  10.  Killing  with  intent  to  steal,  felony,  id.  s.  11 ;  maliciously 
killing  or  wounding,  felony,  24  &  25  Vic.  c.  97,  s.  40. 
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CERTIFICATE  of  baptism,  burial,  or  marriage,  forging;  or 
altering,  &c.,  felony ;  24  &  25  Vic.  c  98,  s.  36. 

CESS.  See  Grand  Jury  Cess.  See  24  &  25  Vic.  c.  58,  con- 
tinuing 11  &  12  Vic.  c.  32,  relating  to  the  collection  of  county 
cess  in  Ireland  for  two  years. 

CHALLENGING  TO  FIGHT.  Sending  a  challenge  to  any 
one  or  provoking  any  one  to  send  a  challenge,  a  misdemeanor  at 
common  law.  Sending  the  challenge  constitutes  the  offence ; 
its  reaching  the  person  is  not  material. 

CHAPEL.     See  Church. 

CHEATING.  By  selling  false  weights,  or  cheating  at  play, 
a  misdemeanor  at  common  law.  Cheating  is  defined  to  be  the 
fraudulent  obtaining  the  property  of  another  by  any  deceitful 
and  illegal  practice  or  token  (short  of  felony),  which  affects,  or 
may  affect,  the  j)ublic.  A  mere  private  imposition  or  deception, 
though  a  civil  injury,  for  which  damages  may  be  recovered,  is 
not  an  indictable  offence,  or  one  over  which  magistrates  have 
jurisdiction ;  for  to  constitute  an  offence  indictable  as  a  cheat  at 
common  law,  it  must  be  public  in  its  nature,  by  being  calculated 
to  defraud  numbers,  or  deceive  or  injure  the  ])ublic  in  general ; 
or  by  affecting  the  public  trade  or  revenue,  or  being  in  fraud  of 
public  justice ;  e,  g,,  using  false  weights  or  measures,  or  false 
tokens,  conspiring  with  others  to  cheat,  selling  unwholeaome 
provisions,  malversation  by  public  officers,  &c.  See  Lefroy'.** 
C.  L.  and  cases  there  collected.  There  may  be  the  offence  of 
cheating  also  by  obtaining  by  any  false  pretence  any  chattel, 
money,  or  valuable  security,  with  intent  to  defraud  any  one  of 
the  same,  this  is  a  misdemeanor,  24  &  25  Vic.  c.  96,  s.  88.  A 
pretence  that  the  party  would  do  an  act,  wluch  he  did  not  after- 
wards do,  (as  a  pretence  to  pay  for  goods  on  delivery)  is  not  a 
false  pretence  ^vithin  the  act.  It  may  be  laid  down  as  a  general 
rule  of  interpretation  of  the  statute,  that  wherever  a  person 
fraudulently  represents  as  an  existing  fact  that  which  is  not  an 
existing  fact,  and  so  gets  money,  &c.,  that  is  an  offence  within 
the  act ;  obtaiimig  money  by  means  of  false  statements  of  the 
name  and  circumstances  of  the  defendant,  or  any  other  person, 
in  a  begging  letter,  is  within  the  statute ;  where  the  secretan' 
of  a  society  told  a  member  that  he  owed  thirteen  shillings  and 
sixpence,  and  thereby  obtained  that  sum  fraudulently,  wllereas 
the  member  owed  two  shillings  and  sixpence  only,  he  was  held 
rightly  convicted  of  obtaining  money  by  false  pretences.  It 
seems  that  a  person  who  obtains  from  a  pawnbroker,  upon  an 
article  which  he  falsely  represents  to  be  silver,  a  greater  advance 
than  would  otherwise  have  been  made,  is  guilty  of  a  false  pre- 
tence, although  the  pawnbroker  coidd  have  tested  the  article  at 
the  time  ;  the  execution  of  a  contract  between  the  same  parties 
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dor  8  not  secure  from  punishment  the  obtaining  of  money  under 
false  pretences,  in  conformity  with  that  contr^t.  It  is  also  laid 
down  that  it  is  not  necessary  that  the  pretence  should  be  in 
words ;  the  conduct  and  acts  of  the  party  will  be  sufficient ; 
thus,  i£  a  person  obtains  goods  from  another,  upon  giving  him 
in  payment  his  cheque  upon  a  banker  with  whom  in  fact  he  has 
no  account,  it  is  a  false  pi-otence.  FraucMently  offering  a  *'  flash 
uote"  in  payment,  under,  the  pretence  that  it  is  a  bant  note,  is 
a  false  pretence ;  when  a  man  assumes  the  name  of  another,  to 
whom  money  was  required  to  be  paid  by  a  genuine  instrument, 
this  was  holden  to  be  a  false  pretence ;  so  where  a  person  at  , 
Oxford,  who  was  not  a  student,  went  for  the  purpose  of  fraud, 
wearing  a  commoner's  gown  and  cap,  and  obtained  goods,  this 
was  held  a  false  pretence,  though  nothing  passed  in  words. 

CHEQUE,  Forging,  altering,  &c.  crossing  of^  a  felony ;  24  & 
25  Vic.  c.  98,  ss.  24,  25. 

CHILD.  See  Cabnally  Knowing.  Any  woman  being  de- 
livered of  a  child  and  endeavouring  by  secret  burj^ing,  or  otherwise 
disposing  of  the  dead  body,  to  conceal  the  birth  of  it,  is  guilty  of 
a  misdemeanor;  24  &  25  Vic.  c.  100,  s.  60 ;  any  person  assisting 
becomes  a  principal,  id  Where  a  woman  was  delivered  of  a 
child,  the  dead  body  of  which  was  found  in  a  bed  amongst  the 
feathers,  but  there  was  no  evidence  to  shew  who  put  it  there, 
and  it  appeared  that  the  mother  had  sent  for  a  surgeon  at  the 
time  of  her  confinement,  and  had  prepared  child's  clothes,  the 
judge  directed  an  acquittal  of  the  charge;  but  where  the  mother 
caused  the  body  of  her  child  to  be  secretly  buried  with  a  view 
to  conceal  the  birth,  it  was  holden  that  she  might  be  convicted 
of  the  concealment,  though  she  had  previously  allowed  the  birth 
to  be  known  to  some  persons.  The  denial  of  the  birth  is  not 
sufficient  to  convict  her,  she  must  be  proved  to  have  done  some 
act  of  disposal  of  the  body  after  the  child  was  dead;  the  putting 
a  child  between  the  bed  and  the  mattress  has  been  held  to  be  a 
a  sufficient  disposing  of  it  to  constitute  the  offence.  See  Arch. 
C.  L.  517.  Where  the  mother  of  a  bastard  child  induced  her 
paramour  to  take  away  and  bury  the  body,  she  remaining  in  bed, 
it  was  held  that  she  might  be  convicted  of  the  offence ;  id. 

Stealing  clothes  or  other  necessaries  furnished  by  a  father  to 
his  child  may,  in  a  conviction  under  the  Criminal  Justice  Act, 
18  &  19  Vic.  c.  126,  it  would  seem,  be  described  as  the  property 
eitlier  of  the  father  or  of  the  child,  particularly  if  the  child  be  of 
tender  age ;  but  it  is  safer,  perhaps,  to  allege  them  to  be  the 
property  of  the  cliild. 

^Maliciously  taking  or  enticing  away,  or  detaining  by  force 
any  child  under  fourteen  years  of  age,  with  intent  to  deprive  the 
parent  or  other  person  of  the  possession  thereof  or  with  intent 
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to  steal  any  article  belonging  to  such  child,  felony;  24  &  25  Tic. 
c  100,  8.  56.  Abandoning  or  exposing  any  child  whereby  life 
endangered,  a  misdemeanor ;  id.  s.  27.  Children  are  liable  to 
maintain  their  parents  according  to  ability ;  1  &  2  Vic.  c.  57, 
8.  57 ;  and  summary  remedy  is  given  to  justices  by  that  statute. 
Husband  wilfully  neglecting  to  maintain  wife  or  children  so  as 
that  they  become  destitute,  and  receive  relief  in  or  out  of  work- 
house, may  be  imprisoned  ;  ^^^  10  &  Jl  Vic.  c  84,  &  2. 

CHIMNEY  SWEEPS.  3  &  4  Vic  c.  85,  an  act  for  the 
regidation  of  chimney-sweepers  and  chimneys,  enacts  by  &  2 
that  any  person  who  shall  compel  or  knowingly  allow  any  child 
or  young  person  under  the  age  of  twenty-one  years  to  ascend  or 
descend  a  chimney,  or  enter  a  flue,  for  the  purpose  of  sweeping, 
cleaning,  or  coring  the  same,  or  for  extinguishing  fire  therein, 
shall  be  liable  to  a  penalty  of  not  more  than  ten  pounds  or  less 
than  Ave  pounds.  By  s.  3,  it  shall  not  be  lawful  to  apprentice 
to  any  person  using  the  trade  or  business  of  a  chimney-sweeper 
any  child  under  the  age  of  sixteen  years,  and  that  every  indenture 
of  such  apprenticeship  which  may  be  entered  into  after  such  date 
shall  be  null  and  void.  By  s.  4  apprentices  may  apply  to  be 
discharged.  Sec.  6  regulates  the  construction  of  chimneys.  By 
8.  7,  all  convictions  for  penalties  for  any  offence  against  this 
act  may  be  had  before  two  or  more  justices  of  the  peace  acting 
for  the  county,  riding,  city,  borough,  division,  or  place  where 
the  offence  shall  happen,  and  such  penalties  and  the  costs  and 
charges  attending  the  recovery  thereof,  shall  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  offender  or  person  liable 
or  ordered  to  pay  the  same  respectively,  by  warrant  under  the 
hands  and  seals  of  two  or  more  of  the  said  justices.  By  s.  8, 
in  default  of  payment  of  penalty,  the  parties  convicted  to  be  sent 
to  prison.     Sec.  1 1  gives  power  to  appeal. 

CHLOROFORM,  Administering,  in  order  to  conunit  an 
offence,  a  felony ;  24  &  25  Vic.  c  100,  s.  22. 

CHURCHES  A>^^I)  CHAPELS.  By  7  &  8  Vic.  c.  69,  if 
person  employed  as  clerk,  &c.  in  the  duties  of  this  act^  shall 
refuse  to  give  up  any  house,  &c.  enjoyed  by  him  whilst  in  re- 
spect of  such  employment^  the  bishop  may  grant  his  certificate 
to  the  porson  entitled  to  possession,  who  may  go  before  any 
neighboui-iii^  justice  of  the  peace,  and  such  justice  of  the  peace 
may  issue  his  warrant  to  the  constables,  &c.  to  remove  from  the 
house  the  person  so  retaining  possession;  s.  6.  Setting  fire 
to  any  church,  chapel,  or  other  place  of  religious  worship,  a 
felony ;  24  &  25  Vic.  c.  97,  s.  1  ;  demolishing  church,  &c.  is  a 
felonv;  AT  24  &  25  Vic.  c.  97,  s.  11. 

CHURCHWARDENS.  By  10  &  11  Vic.  c.  89,  on  appUcsr 
tion  to  the  commissioners  by  the  minister  or  churchwaidenB,  &c 
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orders  may  be  made  to  regulate  the  route  by  which  persons  shall 
drive  stage  carriages,  carts,  or  cattle,  during  divine  service  on 
Sundays,  Christmas  Day,  Good  Friday,  or  day  of  public  fest, 
and  persons  committing  the  offence  shall  be  liable  to  a  penaly 
not  exceeding  forty  shillings^  s.  22.  By  9  &  10  Vic.  c.  110, 
every  churchwarden  neglecting  or  refusing  to  do  anything  by 
this  act  required  to  be  done,  shall  forfeit  a  sum  not  exceeding 
twenty  pounds,  and  not  less  than  five  pounds,  at  the  discretion 
of  the  justice ;  s.  82.  By  6  &  7  Will.  IV.  c.  84,  a  penalty  is 
imposed  on  churchwardens  neglecting  duty  in  execution  of  this 
act,  not  exceeding  twenty  pounds,  and  not  less  than  five  pounds, 
in  discretion  of  the  justices  before  whom  convicted ;  s.  50. 
By  6  &  7  WilL  IV.  c.  38,  a  penalty  is  imposed  on  persons  selling 
beer,  assaulting  churchwardens  or  magistrates  entering  into  house 
to  make  search,  not  exceeding  ten  pounds ;  s.  10. 

CHUKCH  YARD.    See  Burial. 

CHURCH  YARD,  Stealing  fixtures  in,  a  felony;  24  &  25 
Vic.  c.  96,  s.  31 ;  injuring  statues,  monuments,  &c.  in,  a  mis- 
demeanor ;  24  &  25  Vic.  c.  97,  s.  39 ;  see  Burial 

COALS.  2  Will.  IV.  c.  21,  is  an  act  to  repeal  several  acts  of 
the  parliament  of  Ireland  imposing  restrictions  upon  the  coal 
trade,  and  to  regidate  the  same.  Sec.  2  enacts  that  on  a  con- 
spicuous place  of  every  ship,  lighter,  or  vessel  in  which  coals 
shall  be  publicly  offered  for  sale  in  any  port>  harbour,  or  river  in 
Ireland,  there  shall  be  affixed  a  board  or  label,  on  which  there 
Hhall  be  legibly  painted,  printed,  or  written  the  reputed  name  or 
commonly  received  denomination  or  description  of  such  coals, 
and  the  port  or  place  from  which  such  coals  have  been  brought^ 
and  the  price  at  which  such  coals  are  offered  for  sale ;  and  in 
default  of  such  board  or  label  being  affixed,  pursuant  to  the , 
provisions  herein-before  made,  or  if  the  name,  denomination,  or 
description  of  such  coals,  or  the  place  or  port  whence  the  same 
may  have  been  brought,  shall  be  falsely  stated  in  any  such  board 
or  label,  then  and  in  every  such  case  the  master  or  owner  of  such 
ship,  lighter,  or  vessel  shall  for  every  instance  of  coals  sold  in 
contravention  of  this  act,  whether  upon  the  sam<;  or  different 
days,  upon  conviction  thereof  upon  oath  before  any  ju&tice  of  the 
peace  of  the  county,  city,  or  place  wherein  such  oft'cjico  shall  be 
committed,  forfeit  and  pay  the  sum  of  five  pounds  ;  and  that  in 
case  any  fine  or  penalty  be  not  paid  immediately  on  conviction, 
it  shall  be  lawful  for  the  justice  of  the  peace  before  whom  such 
conviction  shall  have  been  made,  to  commit  the  offender  to  gaol 
for  any  time  not  exceeding  two  months,  nor  less  than  fifteen 
days,  or  until  the  fine  be  paid.  Sec.  3  enacts  that  any  offence 
committed  in  violation  thereof  in  any  harbour,  port,  or  river,  or 
within  five  miles  thereof,  shall  be  considered  as  committed  within 
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any  county,  county  of  a  city,  or  county  of  a  town  contiguous  to 
such  harbour,  port,  or  river.  Sec.  5  enacts  tliat  no  porter,  carman, 
meter,  or  weighmaster,  howsoever  appointed,  shall  interfere  in 
the  sale,  measurement,  weighing,  delivery,  or  storage  of  coals, 
save  upon  the  request  and  by  the  desire  of  the  buyer  or  seller ; 
or  demand  any  fee  unless  so  employed. 

COCK  FIGHTING.     See  Cruelty  to  Animals. 

CODICIL,  Stealing,  cancelling,  obliterating,  &c.,  felony  ;  24 
&  25  Vic.  c.  96,  s.  29. 

COIX.  Counterfeiting  gold  or  silver  coin,  a  felony,  24  &  25 
Vic.  c.  99,  s.  2.  Colouring  counterfeit  coin  or  any  pieces  of  metal, 
with  intent  to  make  them  pass  for  gold  or  silver  coin,  a  felony  ; 
or  colouring  or  altering  genuine  coin  with  intent  to  make  it  pass 
for  a  higher  coin,  a  felony,  id.  s.  3  ;  imparing  the  gold  or  silver 
coin  with  intent  that  it  might  pass  as  current  coin,  a  felony  ;  id 
s.  4.  Unlawful  possession  of  filings  or  clippings  of  gold  or  silver 
coin,  a  felony  ;  id.  s.  5.  Buying  or  selling  counterfeit  coin  for 
lower  value  than  its  denomination,  a  felony ;  id.  s.  6.  Import- 
ing counterfeit  coin  from  beyond  the  seas,  felony ;  id.  s.  7.  Ex- 
porting counterfeit  coin,  a  misdemeanor ;  id.  s.  8.  Uttering 
counterfeit  gold  or  silver  coin,  a  misdemeanor  ;  id.  s.  9.  Utter- 
ing, accompanied  by  possession  of  other  counterfeit  coin  or  fol- 
lowed by  a  second  uttering,  a  misdemeanor;  id.  s.  10.  Having 
three  or  more  counterfeit  gold  or  silver  coins  in  possession,  &c., 
with  intent,  &c.,  a  misdemeanor;  id.  s.  11.  Eveiy  second 
offence  of  uttering,  &c.,  after  a  previous  conviction  shall  be  a 
felony  ;  id.  s.  12.  Uttering  foreign  coin,  medals,  &c.,  as  current 
coin,  with  intent  to  defraud,  a  misdemeanor;  id,  s.  13.  Coun- 
terfeiting, &c.  copper  coin,  a  felony;  id.  s.  14.  Uttering  base 
coin,  a  misdemeanor;  id.  s.  15.  Defacing  coin  by  stamping 
words  thereon,  a  misdemeanor ;  id.  s.  16.  Counterfeiting  foreign 
gold  and  silver  coin,  a  felony ;  id.  s.  18.  Bringing  such  coin 
into  the  United  Kingdom,  a  felony  ;  s.  19.  Penalty  for  uttering 
such  coin,  a  misdemeanor;  id.  s.  20.  Counterfeiting  foreign 
coin  other  than  gold  and  silver  coin,  a  misdemeanor ;  id.  s.  22. 
Penalty  on  person  .having  mt)re  than  five  such  pieces  in  their 
possession,  punishable  on  summary  conviction  before  two  J.  V,s 
or  one  stipendiary  magistrate,  fine  not  exceeding  forty  shillings 
nor  less  than  ten  shillings  for  every  such  piece  ;  in  default  of 
payment  imprisonment  for  three  months ;  id.  s.  23.  Making, 
mending,  or  having  possession  of  any  coming  tools,  felony  ;  id. 
s.  24.  Coin  suspected  to  be  diminished  or  counterfeit  may  be 
cut  by  any  person  to  whom  it  is  tendered,  and  the  loss  is  to  be 
(h'cided  by  any  tufo  J.  P.s  or  one  stipendiary  magistrate  in  a 
summary  way ;  id.  s.  26.  Special  provisions  are  made  and 
directions  given  by  justices  for  the  discover}'  and  seizure  of  coun- 
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terfoit  coin  and  tools,  and  directions  as  to  disposal  of  same ;  id. 
8.  27.     See  22  &  23  Vic.  c.  30  as  to  coin  and  mixed  metals. 

COLLIER  By  25  Geo.  II.  c.  8,  s.  2,  J.  P.s  may  settle  dis- 
putes between  master  and  collier  in  case  of  ill-behayiour.  No 
owner  of  a  colliery  to  employ  a  person  retained  and  employed  by 
another,  unless  wages  fourteen  days  unpaid ;  s.  7.     See  Combi- 

N.VTION. 

COMBINATION.  To  prevent  the  collection  of  taxes  a 
felony ;  27  Geo.  UI.  c.  15,  s.  8.  Assaults  arising  from  combi- 
nation or  conspiracy  to  raise  wages,  a  misdemeanor ;  24  &  25 
Vic.  c.  100,  s.  41.  Digging  a  grave,  &c.  to  induce  a  person  to 
enter  into  an  unlawful  combination,  id.  6  Geo.  IV.  c.  129, 
repeals  former  acts  relating  to  the  combination  of  workmen,  and 
enacts  by  sec.  3,  "  that  if  any  person  shall,  by  violence  to  the 
person  or  property,  or  by  threats  or  intimidation,  or  by  molest- 
ing or  in  any  way  obstructing  another,  force  or  endeavour  to  force 
any  journeyman,  manufacturer,  workman,  or  other  person  hired 
or  employed  in  any  manufacture,  trade,  or  business,  to  depart 
from  his  hiring,  employment,  or  work,  or  to  return  his  work 
before  the  same  shall  be  finished,  or  prevent  or  endeavour  to 
prevent  any  journeyman,  manufacturer,  workman,  or  other  per- 
son not  being  hired  or  employed,  from  hiring  himself  to,  or  from 
accepting  work  or  employment  from  any  person  or  persons ;  or 
if  any  person  shall  use  or  employ  violence  to  the  person  or  pro- 
perty of  another,  or  threats  or  intimidation,  or  shall  molest  or  in 
any  way  obstruct  another  for  the  purpose  of  forcing  or  inducing 
such  person  to  belong  to  any  club  or  association,  or  to  contribute 
to  any  common  fund,  or  to  pay  any  fine  or  pensdty,  or  on  accomit 
of  his  not  belonging  to  any  particular  club  or  association,  or  not 
having  contributed  or  having  refused  to  contribute  to  any  com- 
mon fund,  or  to  pay  any  fine  or  penalty,  or  on  account  of  his  not 
having  comi)lied  or  of  his  refusing  to  x?omply  with  any  rules, 
orders,  resolutions,  or  regulations  made  to  obtain  an  advance  or 
to  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of 
working,  or  to  decrease  or  alter  the  quantity  of  work,  or  to  regu- 
late the  mode  of  carrying  on  any  manufacture,*trade,  or  business, 
or  the  management  thereof ;  or  if  any  person  shall  by  violence 
to  the  person  or  property  of  another,  or  by  threats  or  intimida- 
tion, or  by  molesting  or  in  any  way  obstructing  another,  force  or 
endeavour  to  force  any  manufacturer  or  person  carrjring  on  any 
trade  or  business  to  make  any  alteration  in  his  mode  of  regulating, 
managing,  conducting,  or  carrying  on  such  manufacture,  trade, 
or  business,  or  to  limit  the  number  of  liis  apprentices,  or  the  num- 
ber or  description  of  liis  journeymen,  workmen,  or  servants ; 
every  person  so  offending,  or  aiding,  abetting,  or  assisting  therein, 
being  convicted  thereof  in  manner  hereinafter  mentioned,  shall 
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be  imprisoned  only,  or  shall  and  may  be  imprisoned  and  kept  to 
hard  labour,  for  any  time  not  exceeding  three  calendar  months." 
A  workman  has  a  perfect  right  to  go  to  his  master  and  say  that 
he  will  not  continue  to  work  for  him  unless  he  discharges  cer- 
tain other  workmen  ;  but  if  he  combines  with  others  to  force  his 
master  to  discharge  certain  workmen,  by  threatening  to  cease  to 
work  for  him  unless  he  complies,  he  commits  an  offence  within 
the  above  section  («).  It  is  not  necessary  to  set  out  the  threats 
in  the  conviction ;  it  is  sufficient  to  follow  the  words  of  the 
statute  (/).  The  act  goes  on  to  enact  by  s.  4  that  it  shall  not 
extend  to  subject  any  persons  to  punishment  who  shall  meet 
together  for  the  sole  purpose  of  consulting  upon  and  determining 
the  rate  of  wages  or  prices  which  the  persons  present  at  such 
meeting,  or  any  of  them,  shall  require  or  demand  for  his  or  their 
work,  or  the  hours  or  time  for  wliich  he  or  they  shall  work  in 
any  manufacture,  trade,  or  business,  or  who  shall  enter  into  any 
agreement,  verbal  or  written,  among  themselves,  for  the  purpose 
of  fixing  the  rate  of  wages  or  prices  which  the  parties  entering 
into  such  agreement,  or  any  of  them,  shall  require  or  demand  for 
his  or  their  work,  or  the  hours  of  time  for  which  he  or  they  will 
work,  in  any  manufacture,  trade,  or  business ;  and  that  persons 
so  meeting  for  the  purposes  aforesaid,  or  entering  into  any  such 
agreement  as  aforesaid  shall  not  be  liable  to  any  prosecution  or 
penalty  for  so  doing.  Sec.  5.  This  act  shall  not  subject  any  per- 
sons to  punishment  who  shall  meet  together  for  the  sole  purpose 
of  consulting  upon  and  determining  the  rate  of  wages  or  prices 
which  the  persons  present  at  such  meeting  shall  pay  to  his  or 
their  journeymen,  workmen,  or  servants,  or  who  shall  enter  into 
any  agreement,  verbal  or  written,  among  themselves,  for  the  pur- 
pose of  fixing  the  rate  of  wages  or  prices  which  the  parties  enter- 
ing into  such  agreement  shall  pay  to  his  or  their  journeymen, 
workmen,  or  servants.  Sec.  12.  Persons  thinking  themselves  ag- 
grieved may  appeal  to  the  general  or  quarter  sessions.  Sec  13. 
No  justice  of  the  peace,  being  also  a  master  in  the  particular  trade 
or  manufacture  in  or  concerning  which  any  offence  is  charged  to 
have  been  committed  under  this  act,  shaU  act  as  such  justice 
under  this  act. 

Fixing  rate  of  toages.]  22  Vic.  c.  34,  s.  1,  enacts  that  no 
workman  or  other  persons,  whether  actually  in  employment  or 
not,  shall,  by  reason  merely  of  his  entering  into  an  agxeament 
with  any  workman  or  workmen,  or  other  person  or  persons,  for 
the  purpose  of  fixing  or  endeavouring  to  fix  the  rate  of  wages  or 
remuneration  at  which  they  or  any  of  them  shall  work,  or  by 

<e)  Walsby  App.,  Auley  Besp.  3  (/)  Ex  parte  Perbam,  29  L.  J.  31. 
L.  T.  N.  S.  666.  M.  C. 


COMMONS.— COMPOUXDINO  OFFENCES.  475 

reason  merely  of  his  endeavouring  peaceably  and  in  a  reasonable 
manner,  and  without  threat  or  intimidation,  direct  or  indirect,  to 
persuade  others  to  cease  or  abstain  from  work,  in  order  to  obtain 
the  rate  of  wages  or  the  altered  hours  of  labour  so  fixed  or  agreed 
upon,  or  to  be  agreed  upon,  shall  be  deemed  or  taken  to  be  guilty 
of  "molestation"  or  "  obstruction,'*  within  the  moaning  of  the 
said  act,  and  shall  not  therefore  be  subject  or  liable  to  any  prose- 
cution for  indictment  for  conspiracy  ;  Provided  always  that 
nothing  herein  contained  shall  authorize  any  workman  to  break 
or  depart  from  any  contract,  or  authorize  any  attempt  to  induce 
any  workman  to  break  or  depart  from  any  contract 

Form  qf  Convicticn  and  CommUmmt. 

Be  it  remembered  that  on  the day  of ,  in  the year  of 

her  Majesty's  reign,  and  in  the  year  of  our  Lord ,  A.  B.  is  eonyicted 

before  ns  [naming  the  juttieet]  two  of  her  Majesty's  justices  of  the  peace  for  the 

county  [or  riding,  division,  city,  liberty,  town,  or  place]  of ,  of  having 

[ttating  the  offence]  contrary  to  the  act  made  in  the  sixth  year  of  the  reign  of 
King  George  the  Fourth,  intituled  an  act  [?iere  set  forth  the  title  of  this  act]  ; 
and  we  the  said  justices  do  hereby  order  and  adjudge  the  said  A.  B.  for  the 
said  oflfenoe  to  be  committed  to  and  confined  in  the  common  gaol  for  the  said 
county  [or  riding,  division,  city,  liberty,  town,  or  place],  for  the  space  of 

,  or  to  be  committed  to  the  house  of  correction  at ,  within  the 

said  county  [or  riding,  division,  city,  liberty,  town,  or  place],  there  to  be 
kept  to  hard  labour  for  the  space  of . 

Given  under  our  hands  the  day  and  year  above  written. 

COMMONS.  Skinning  or  destroying  surface  of  common,  £5 
for  each  offence,  or  three  months  imprisonment,  and  by  one  J.  P., 
29  Geo.  III.  c.  30,  s.  1.  Pigs  grazing  there  without  rings  may 
be  impounded  till  owner  pay  5«.  a  pig ;  31  Greo.  III.  c.  38,  s.  6. 
Skinning,  &c.,  contrary  to  the  above  act,  not  exceeding  £5,  nor 
less  than  5«.,  for  every  square  yard  destroyed. 

COMMON  LODGING  HOUSES.    See  Lodging  Houses. 

COMPANIES*  DIKECTORS,  and  other  officers  fraudulently 
appropriating  property,  or  keeping  fraudulent  accounts,  or  wil- 
fully destroying  books,  or  publishing  fraudulent  statements,  mis- 
demeanor ;  24  &  25  Vic.  c.  96,  ss.  81,  82,  83. 

COMPOUNDING  OFFENCES,  a  misdemeanor  at  common 
law.  Compounding  a  felony,  if  it  be  accompanied  by  any  main- 
tenance to  the  felon,  makes  the  person  who  does  so  an  accessory 
after  the  fact.  Taking  a  reward  for  helping  to  the  recovery  of 
stolen  property,  without  bringing  the  offender  to  trial,  a  felony  ; 
24  &  25  Vic.  c.  96,  s.  lOL  Where  A.  had  her  goods  stolen, 
and  B.,  who  knew  the  thieves,  received  money  from  A.  to  endea- 
vour to  purchase  the  stolen  property  from  the  thieves  for  A-,  but 
not  meaning  to  bring  the  thieves  to  justice,  it  was  held  that  B. 
was  guilty  of  the  felony  of  taking  money  on  account  of  helping 
A.  to  the  return  of  stolen  goods  within  the  statute.     Informers 
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in  Dublin  compounding  or  delaying,  &c.  are  subject  to  a  penalty 
by  5  Vic.  sess.  2,  c.  24,  s.  61. 

CONSPIRACY.  A  misdemeanor  at  common  Law.  Two  or 
more  person  agreeing, — Ist,  falsely  to  charge  another  with  a 
crime,  as  a  conspiracy  to  charge  a  man  falsely  with  treason,  fel- 
ony, or  misdemeanor,  is  indictable ;  but  it  is  not  an  indictable 
offence  for  two  or  more  persons  to  consult  and  agree  to  prosecute 
a  person  who  is  guilty,  or  against  whom  there  are  reasonable 
grounds  of  suspicion.  2nd,  to  injure  or  prejudice  another ;  thus 
a  conspiracy  to  impose  pretended  wine  upon  a  man,  as  and  for 
true  and  good  Portugal  wine,  in  exchange  for  goods  ;  a  conspi- 
racy by  a  female  servant  and  a  man  whom  she  got  to  personate 
her  master  and  marry  her,  in  order  to  defraud  her  master's  rela- 
tions of  a  part  of  his  property  after  his  death  ;  a  conspiracy  to 
injure  a  man  in  his  trade  or  profession ;  a  conspiracy  by  false  and 
fraudulent  representations  tliat  a  house  bought  by  one  of  the  de- 
f(;ndent,  from  the  prosecutor,  was  unsound,  to  induce  liim  to 
accept  a  less  sum  for  the  house  than  the  agreed  price  ;  a  conspi- 
racy to  raise  the  price  of  the  funds  by  false  rumours,  as  being  a 
fraud  ui)on  the  public  ;  a  conspiracy,  by  persons  to  cause  them- 
selves to  be  reputed  men  of  property,  in  order  to  defraud  trades- 
men ;  a  conspiracy  by  traders  to  dispose  of  their  goods  in  con- 
templation of  bankruptcy,  ^vith  intent  to  defraud  their  creditors ; 
a  conspiracy  to  procure  the  defilement  of  a  girl.  3rd,  to  commit 
any  illegal  offence  ;  thus,  a  conspiracy  to  commit  a  felony  or  mis- 
demeanor, indictable.  4tli,  to  prevent  the  course  of  justice ; 
thus,  a  conspiracy  by  certain  J.  P.s  to  certify  that  a  highway 
was  in  repair,  when  they  knew  it  to  be  otherwise,  was  holden  to 
be  indictable ;  so,  where  several  persons  conspired  to  procurt^ 
others  to  rob  one  of  them,  in  order,  by  convicting  the  robbers,  to 
obtain  the  reward  then  given  by  statute  in  such  case,  and  th^ 
party  who  accordingly  committed  the  robbery  were  afterwards 
convicted  and  actually  executed,  these  persons  were  indicted  for 
the  conspirjicy  and  convicted.  5th,  to  effect  legal  piir].)oses  by 
illegal  means  or  with  a  corrupt  intent.  6th,  to  which  may  ho 
added  conspiracies,  or  combinations  by  joumejinen  to  raijie  their 
wages.  Offence  of  committing  assaults  arising  from  combinations, 
a  misdemeanor,  24  &  25  Vic.  c.  100,  s.  42  ;  conspiracy  to  mur- 
der, a  misdemeanor,  id.  s.  4. 

CONSTABLES.  20  &  21  Vic.  c.  40,  constitutes  the  consta- 
bulary  force  officers  of  customs  for  certain  purposes.  By  14  &  15 
Vic.  c.  93,  any  sub-inspector,  head  or  other  constable  n^lecting 
to  return  any  unexecuted  warrant  at  the  time  required  by  the  jus- 
tices, or  commit  other  default  in  execution  of  the  aame^  liable  to  a 
penalty  not  exceeding  five  pounds,  s.  35,  Ke  ante,  p.  Z6S,  By 
14  &  15  Vic.  c.  90,  any  member  of  the  constabulary  or  metro- 
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IKjlitan  police  force,  by  whom  any  warrant  shall  be  executed, 
who  shall  neglect  to  pay  over  the  amount  levied  thereunder,  or 
to  account  for  such  levies,  shall  forfeit  not  exceeding  twenty 
pounds,  on  conviction  before  two  J.  P/s  in  petty  sessions,  s.  8. 
By  10  &  11  Vic.  c.  89.  a  constable  appointed  under  this  act,  or 
special  act,  who  resigns  or  withdraws  himself  without  leave  or 
notice,  shall  forfeit  all  arrears  of  pay  due  to  him,  or  a  penalty  of 
not  more  than  five  pounds,  or,  in  discretion  of  J.  P.,  may  be 
committed  to  prison  for  not  exceeding  fourteen  days.  The  word 
"  special  act  '*  in  this  section,  means  any  act  passed  for  the  im- 
jjrovement  or  regulation  of  any  town  or  district.  This  act  extends 
to  such  towns  or  districts  comprised  in  any  act  of  parliament 
hereafter  to  be  passed,  which  shall  declare  that  this  act  shall  be 
incorporated  therewith.  A  constable  appointed  under  this  or 
special  act,  who  is  dismissed,  must  deliver  up  all  clothing,  ac- 
coutrements, &c.,  under  pain  of  imprisonment,  with  or  without 
hard  liibour,  not  exceeding  one  month,  and  any  J.  P.,  may  issue 
his  warrant  to  seize  such  clothing  and  accoutrements,  s.  11. 
I^ersons  having  in  their  possession  any  part  of  the  clothing,  ac- 
coutrements, &c.,  of  any  constable,  and  who  cannot  satisfactorily 
account  for  the  possession  of  the  same,  or  assuming  the  dress  or 
name  of  any  constable,  for  the  purpose  of  obtaining  admittance 
into  any  house,  shall,  in  addition  to  the  punishment  he  is  liable 
to  for  such  offence,  forfeit  not  exceeding  ten  pounds,  s.  12. 
Every  constable  acting  within  the  limit  of  the  special  act,  guilty 
of  any  neglect  or  violation  of  duty,  liable  to  a  penalty  not  ex- 
ceeding ten  pounds,  or  in  discretion  of  J.  P.,  to  be  imprisoned 
for  any  time  not  exceeding  one  month,  with  or  without  hard 
labour,  s.  16.  Every  person  who  assaults  a  constable  in  the 
execution  of  his  duty,  under  this  or  special  act,  liable  to  a  penalty 
not  exceeding  five  pounds,  or  in  discretion  of  the  J.  P.,  to  im- 
prisonment not  exceeding  one  month,  with  or  without  hard  la- 
bour, s.  20.  All  things  in  this  act  or  special  act  required  to  be 
done  by  two  J.  P.s  may  be  done  by  one.  s.  75.  By  8  &  9  Vic. 
c.  46,  upon  application  of  the  company  or  other  parties  carrying 
on  public  works,  or  upon  application  of  two  or  more  J.  P.s,  to 
whom  it  sliall  appear  on  oath  that  the  appointment  of  additional 
constables  is  necessary,  in  consequence  of  the  behaviour  of  the 
persons  employed,  the  Lord  Lieutenant  may  appoint  additional 
ones  to  those  ajipointed  under  6  Will.  IV.  c.  13.  By  5  Vic.  sess. 
2,  c.  24,  constable  dismissed,  or  who  shall  cease  to  hold  office,  to 
deliver  up  the  accoutrements  and  other  necessaries,  are  liable  to  be 
imprisoned,  with  or  without  hard  labour,  for  not  exceeding  one 
month ;  and  J.  P.,  may  issue  such  warrant  for  such  clothing 
accoutrements,  &c.,  and  any  person  having  unlawful  possession 
of  such  accoutrements,  &c.j  or  who  shall  assume  the  dress  for  the 
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purpose  of  obtaining  admission  into  any  house,  liable  (in  addition 
to  any  other  punishment  to  which  he  may  be  liable  for  such 
ofifence)  to  penalty  not  more  than  ten  pounds,  ss.  3,  4.     By  2  & 
3  Vic.  c.  75,  each  county  inspector  who  shall  have  taken  the 
oaths  prescribed  to  be  taken  by  the  J.  P.,  and  the  oath  prescribed 
in  the  6  &  7  Will  IV.  c.  13,  shall  be,  as  long  as  he  shall  hold 
the  said  office,  a  J.  P.  for  any  county,  county  of  a  city,  county  of 
a  town,  and  town  and  liberties  in  Ireland  ;  s.  14.     Where  a  per- 
son receiving  superannuation  allowance  shall  refuse,  when  called 
upon  by  J.  P.,  to  assist  in  the  suppression  of  a  riot,  or  shall  be 
convicted  of  any  felony,  &c.  or  shall  assume  a  false  name,  he  shall 
be  liable  to  forfeit  his  allowance  ;  s.  17.     By  1  Vic.  c.  36,  aeon- 
stable  or  other  peace  officer  refusing  or  neglecting  to  serve  a  sum- 
mons or  execute  warrants  under  post-office  acts,  shall  forfeit  ten 
ix)unds;  s.  19.     By  6  &  7  Will.  IV.  c.  76,  all  constables  and 
peace  officers  are  to  aid  and  assist  in  the  execution  of  warranto  to 
search  for  unstamped  newspapers,  on  proper  application,  under 
the  penalty  of  ten  pounds  for  every  offence  ;  s.  23.     By  6  Will. 
IV.  c.  13,  persons  appointed  under  this  act,  shall  take  the  follow- 
ing oath,  "  I,  A.  B.,  do  swear  that  I  will  well  and  truly  serve 
our  Sovereign  Lady  the  Queen  in  the  office  of  inspector  general, 
deputy  inspector  general,  county  inspector,  or  sub-inspector,  re- 
ceiver,  paymaster,   clerk,   magistrate,  chief  constable,  or  heail 
constable  [or  constable,  or  sub-constable,  as  the  case  may  be], 
without  favour  or  affection,  malice  or  ill-wilL     That  I  will  see 
and  cause  her  Majesty's  peace  to  be  kept  and  preserved,  and  that 
I  will  prevent  to  the  best  of  my  power  all  offences  against  the 
same  ;  and  that  while  I  shall  continue  to  hold  the  said  office  I 
will,  to  the  best  of  my  skill  and  knowledge,  discharge  all  the 
duties  thereof,  in  the  execution  of  warrants  and  otherwise,  fSedth- 
fully,  according  to  law ;  and  that  I  do  not  now  belong,  and  that 
I  will  not,  while  I  shall  hold  the  said  office,  join,  subscribe^  or 
belong  to  any  political  society  whatsoever,  or  to  any  secret  society 
whatsoever,  unless  the  society  of  Freemasons.     So  help  me  God." 
And  this  oath  shall  be  administered  either  at  general  or  petty 
sessions  or  otherwise,  by  any  two  magistrates  (g),  and  shall  in  all 
cases  be  subscribed  by  the  person  taking  the  same,  and  the  J.  P. 
shall  give  a  certificate  of  his  taking  such  oath  to  such  person ;  s. 
17.     If  any  chief  or  sub-constable  shall  neglect  or  refuse  to  obey 
and  execute  any  warrant  by  this  act  directed  to  be  by  him  exe- 
cuted, or  shall  be  guilty  of  other  neglect  of  duty,  he  shall  incur 
a  penalty  not  exceeding  five  pounds,  as  any  two  J.  P.s  shall  think 
proper  to  impose  ;  s.  19.     Constables  dismissed  to  loee  their 
powers,  and  deliver  up  the  arms,  accoutrement^  clothing,  oc. 

iff)  This  oath  may  be  taken  now  before  one  J.  P.    See  11  fc  IS  Via  a  7S- 
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which  may  he  supplied  to  them  :  and  in  default,  heing  convicted 
before  two  justices  of  the  peace,  liable  to  be  imprisoned  for  a 
term  not  exceeding  two  months  and  kept  to  hard  labour  ;  s.  20. 
K  any  constable,  &c.  shall  resign  or  withdraw  without  leave,  he 
shall  forfeit  not  exceeding  ten  pounds  upon  conviction  before 
two  justices  of  the  peace,  and  in  default  of  payment  he  may  be 
committed  to  gaol  for  term  not  exceeding  three  months,  and 
kept  to  hard  labour;  s.  21.  Constables,  &c.  being  on  actual 
duty,  and  all  prisonei-s  under  their  charge,  exempt  from  payment 
of  tolls,  and  any  toll-keeper  who  shall  receive  any  toll  shall  for- 
feit not  exceeding  ten  pounds  before  one  justice  of  the  peace  ; 
8.  22.  Persons  having  unlawfully  in  their  possession  constables' 
accoutrements,  &c.,  or  assuming  their  dress,  besides  being  liable 
for  the  punishment  by  law  awarded  for  assuming  the  false  name 
or  dress,  shall  pay  any  sum  not  exceeding  ten  pounds  before  two 
justices  of  the  peace,  and  in  default  of  payment  imprisoned  not 
exceeding  two  months,  and  kept  to  hard  labour ;  s.  25. 

ApjxnntTnent  ofspeciul  constables.]  By  2  &  3  Will  IV.  c.  108, 
where  tumult  or  riot  has  taken  place,  or  may  be  apprehended, 
two  or  more  justices  of  the  peace  may  appoint  by  writing  under 
their  hand  persons  to  act  as  special  constables  and  administer 
the  following  oath :  "  I,  A.  B.  do  swear  that  I  will  well  and 
"  truly  serve  our  Sovereign  Lord  the  King,  in  the  office  of  special 

"  constable  for  the  parish  of [or  townland  or  district] 

«  of without  favour  or  affection,  malice  or  ill-will,  and 

**  that  I  will  to  the  best  of  my  power  cause  the  peace  to  be  kept 
"  and  preserved,  and  prevent  all  ofifences  against  the  persons  and 
"  properties  of  His  Majesty's  subjects,  and  that  while  I  continue 
"  to  hold  the  said  office,  I  will  to  the  best  of  my  skill  and  know- 
"  ledge  discharge  all  the  duties  thereof  faithfully  according  to 
"  law :  So  help  me  God.*'  And  the  justices  making  such  appoint- 
ments are  to  forward  to  the  Lord  Lieutenant  notice  of  such 
nominations ;  s.  1.  The  justices  who  have  appointed  such 
special  constables  or  the  justices  of  the  peace  at  special  sessions 
shall  have  power  to  make  orders  for  the  regulation  of  such  special 
constables,  and  may  remove  them  for  any  misconduct  or  neglect 
of  duty  ',  s.  4.  Persons  appointed  special  constables  refusing  to 
take  the  oath  when  required  by  justices  of  the  peace,  shall  be 
liable  to  be  convicted  before  said  justices,  and  forfeit  not  exceed- 
ing five  pounds ;  or,  when  appointed,  refuse  to  act,  shall  also 
forfeit  not  exceeding  five  pounds ;  ss.  7,  8.  Justices  who 
appointed  the  special  constables,  or  the  justices  of  the  peace  at 
special  sessions,  may  suspend  or  determine  their  service,  and 
transmit  notice  of  such  suspension  to  the  chief  or  under  secretary, 
and  also  to  the  lord  lieutenant  of  the  county ;  s.  9.  Special 
constables  after  the  expiration  of  their  services  to  deliver  up 


480  CATALOGUE  OF  OFFENCES. 

staves,  weapons,  &c.,  or,  on  conviction  before  two  justices  of  the 
j)Bace,  liable  to  not  exceeding  two  pounds  ;  s.  lU.  Prosecutions 
for  offences  punishable  upon  summary  convicti(m  under  this  act, 
shall  be  commenced  within  two  months  after  the  commission  of 
the  offence,  s.  15  (k), 

CONTAGIOUS  DISEASES.  By  11  &  12  Vic.  c.  123,  upon 
receipt  of  the  town  council,  &c.  or  by  the  oHicers  of  health  of 
auy  parish,  of  a  notice  in  writing  signed  by  two  or  more  house- 
holders of  the  parish  or  place,  stating  that  any  dwelling  house, 
&c.  is  in  such  a  filthy  condition  as  to  be  a  nuisance,  or  any  ditch, 
&c.  is  kept  in  such  a  state,  they  shall  cause  examination  to  be 
made,  and  if,  upon  such  examination  or  a  medical  certificate,  it 
a[)pear  that  the  nuisance,  &c.  exists,  complaint  shall  be  made 
before  a  justice  of  the  peace,  who  shall  summon  the  owner  or 
occupier  tf)  appear  before  two  justices  of  the  ]>eace,  who  shall 
orfler  him  to  whitewash,  Sec.  or  to  remove  the  nuisance  com- 
plained of ;  and  if  such  order  be  not  complied  with,  the  owner 
or  occui)ier  in  default  is  liable  to  a  penalty  of  ten  shillings  for 
every  day  of  non-compliance,  and  such  officer  of  health,  &c.  may 
enter  the  premises  and  do  the  works  ordered  or  remove  the 
nuisance,  s.  1.  Any  two  justices  of  the  peace,  upon  application 
by  any  officer  of  health,  &c.  and  proof  that  costs  have  been 
incurred  in  such  cleansing,  &c.  shall  issue  summons  and  order 
the  occupier  or  owner  to  pay  such  costs  ;  s.  3.  Any  person  who 
shall  suffer  any  drainage  tilth  of  a  noxious  and  offensive  nature 
to  run  or  remain  in  any  open  ditch,  drain,  &c.  so  as  to  he  a 
nuisance  or  injurious  to  health  from  any  house  or  prenuses  which 
shall  not  have  l)een  occupied  before  the  passing  of  this  act,  shall 
be  guilty  of  a  misdem(\anor,  and  liable  to  a  penalty  not  exceed- 
ing five  pounds  for  every  day  during  which  the  offence  is  con- 
tinued ;  s.  7.  Wilfully  obstnicting  any  person  acting  under  the 
authority  or  employed  under  tliis  act,  or  wilfully  violating  any 
tlirection  or  regulation  issued  by  the  board  of  health,  punishable 
by  fine  not  exceeding  five  pounds  ;  and  if  the  occupier  of  any 
jirendses  prevent  the  owner  from  obeying  the  provisions  of  this 
act,  any  justice  of  the  peace  shall  order  him  to  comply,  and  if  he 
does  not  do  so,  such  occupier  shall  be  liable  to  a  penalty  not 
exc(ieding  Hyq  pounds  for  every  day  during  the  continuance  of 
such  refusal,  s.  16.  Penalties  imposed  by  this  act  may  be 
recovered  by  any  person  before  two  justices  of  the  peace,  and 
may  be  levied  by  distress  under  warrant ;  and  if  it  shall  appear 

(h)  The  orders  drawn  under  this  for  acts  done  by  them  in  dlsducge 

act  for  the  payment  of  the  special  of  their  daty  under  wanant  of  na* 

couHtables  have  been  made  valid  by  ^tttrate,  tit.  Constable,  2  Selw.  N. 

11  &  12  Vic.  cap.  72,  s.  13.     For  P. ;  see  also  the  statute  protodiDg 

actions  brought  against  constables  them,  43  Geo.  III.  a  148»  Ir. 
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Jiat  tihe  ofiender  has  no  goods  sufiQcient,  they  may  commit  hi 

X)  gaol  for  not  exceeding  fourteen  days,  s.  17.     By  10  &  11  Vi< 

;.  34,  if  any  candle  house,  melting,  or  soap  house,  slaughte 

louse,  or  for  crushing  bones,  &c.  or  pigstye,  &c.  be  certified  & 

njurious  to  health,  on  complaint  before  two  justices  of  the  peace, 

ihey  may  order  the  party  to  discontinue  the  nuisance ;  and  il 

nich  nuiscmce  be  not  discontinued,  party  liable  to  a  fine  not 

jxceeding  five  pounds  for  every  day  the  same  shall  be  continued ; 

\.  104  and  105.     Officers  of  health,  &c.  may  enter  and  inspect 

daughter  houses,  &c.  used  by  butchers,  and  may  seize  bad  meat 

ind  carry  the  same  before  a  justice  of  the  peace,  who  shall  order 

t  to  be  forthwith  inspected  by  a  competent  person,  and  if  found 

infit  for  food,  order  it  to  be  destroyed  ;  and  such  justice  of  the 

jeace  may  adjudge  the  person  in  whose  custody  the  same  is 

bund  to  pay  a  penalty  not  exceeding  ten  pounds,  and  if  the 

)wner  obstructs  inspection,  &c.  shall  be  liable  to  a  penalty  not 

jxcceding  five  pounds  ;  s.  131.     By  59  Geo.  III.  c.  41,  passed 

^  establish  regulations  for  preventing  contagious  diseases  in 

reland,  it  is  enacted,  that  for  the  purpose  of  preventing  the 

'anger  of  contagion  and  other  evils  from  the  unrestrained  inter- 

Durse  of  strolling  beggars,   vagabonds,  and  idle  poor  persons 

Peking  relief,  it  shall  be  lawful  for  any  one  justice  of  the  peace 

ithin  his  jurisdiction  to  apprehend  all  idle  poor  persons,  men, 

:)men,  or  children,  and  all  persons  who  may  be  found  beggiug 

seeking  relief,  or  strolling,  or  wandering  as  vagabonds  within 

y^  parish  or  place,  and  to  direct  and  cause  all  such  persons  to 

removed  out  of  such  parish  and  place  in  such  manner  and  to 

h  place  as  the  nature  of  the  case  may  require ;  and  it  shall  be 

ful  for  any  such  justice,  upon  his  own  view,  or  upon  the 

plaint  of  churchwarden  or  officer  of  health,  to  commit  any 

persons  to  any  public  place  of  confinement,  for  any  time 

ixceeding  twenty -four  hours,  prt'vious  to  their  removal  or 

rtun;  out  of  such  parish,  during  which  time  the  churchwarden 

leer  of  health  for  tlie  parish  may  cause  their  persons  and 

B8  to  bo  washed  and  cleansed,  (i) 

NTAGIOUS  DISORDERS  AMONG  CATTLE,  SHEEP, 
21    &  22  Vic.  c.   62,  extends  the  following  act  to  1st 

rsonii  apposing  justices  of  the  and  contagious  disorders  in  Ireland, 

execution  of  this  act  shall  see  58  Geo.  III.  c.  47  ;  8  Geo.  IV. 

penalty  not  less  than  ten  c  21  ;  4  &  5  Will.  IV.  c  46  ;  2  &  3 

and    not   exceeding    five  Vic.  c.  19  ;  11  &  12  Vic.  c.  128 ; 

and  if  not  paid,  be  impri-  12  &  13  Vic  c.  111.    Anjr  act  which 

not  exceeding  three  months;  endangers  the  preservation  of  the 

ieguards  have  been  afford-  public  health,  if  rashly  or  wilfoUy 

passed  at  different  times  done,  is  a  proper  subject  of  indict- 

iting  the  spread  of  fevers  ment  at  common  law. 

21 
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August;  1863.  By  11  &  12  Vic.  c.  107,  infected  sheep  or  lambs 
liaving  the  sheep-pox  or  variola  ovina,  exposed  for  sale  in  any 
market  or  fair,  or  other  open  or  public  place,  may  be  seized  by 
the  clerk  or  inspector,  &c.  of  fair  or  market,  or  constable,  &c. 
authorized  by  the  mayor  or  by  two  justices  of  the  peace  having 
jurisdiction  in  the  place,  and  such  mayor  or  justice  may  either 
restore  tbem,  or  cause  the  same  to  be  destroyed,  and  any  person 
bringing  infected  sheep,  lambs,  oxen,  bulls,  cows,  calves,  or  other 
horned  cattle  into  such  fair  or  market,  knowing  them  to  be 
disordered,  shall  forfeit  for  every  offence  not  exceeding  twenty 
pounds ;  s.  1.  K  any  person  keep  or  turn  out  infected  sheep  or 
lambs  on  any  open  fields  or  road  side,  &c.  such  person  shall  for- 
feit not  exceeding  twenty  pounds ;  s.  2.  If  meat  unfit  for 
human  food  be  exposed  for  sale  in  market,  fair,  or  other  public 
place,  the  constables,  &c.  to  seize  the  same  and  report  to  justice 
of  the  peace,  and  he  may  order  the  same  to  be  destroyed,  and 
the  party  shall  forfeit  not  exceeding  twenty  pounds ;  s.  3.  Any 
j)erson  obstructing  any  one  acting  under  authority  of  this  act, 
may  be  detained  and  taken  before  some  justice  of  the  peace 
having  jurisdiction,  and  such  party  shall  forfeit  riot  exceeding 
five  pounds,  and  in  default  may  be  imprisoned  not  exceeding  two 
months ;  s.  7.  Penalties  imposed  by  this  act  recovered  before 
two  justices  of  the  peace.  Upon  information  before  one  or  more 
justices  of  the  peace,  they  shall  issue  summons  for  party  to 
appear  before  two  justices  of  the  peace,  and  they  shall  proceed 
to  hear  complaint.  Penalty  to  be  levied  by  distress,  and  in 
default  offender  to  be  committed  to  prison ;  s.  8,  9,  &  10.  No 
person  shall  be  liable  to  the  payment  of  any  penalty  for  any 
offence  imder  this  act  before  a  justice  of  the  peace,  unless  such 
complaint  be  made  before  a  justice  of  the  peace  within  two 
months  after  commission  of  oflence;  s.  14. 

CONTEMPT.  Using  any  words  reflecting  upon  the  conduct 
of  a  justice  of  the  peace  in  the  execution  of  his  office,  during  his 
absence,  a  misdemeanor  at  common  law.  If  the  wordis  be  spoken 
in  the  presence  of  the  justice,  he  may  commit  the  offender  under 
14  &  15  Vic.  c.  93,  s.  9  ij).  If  the  contempt  of  court  has  taken 
place  after  the  magistrate  has  passed  sentence  on  the  prisoner, 
the  justice  of  the  peace  has  a  right,  under  the  above  section,  to 
award  the  extra  amount  of  punishment  to  take  plac^  on  the  ex- 
])iration  of  the  first.  But  where  words  are  spoken  behind  the 
hack  of  the  magistrate,  the  proper  mode  of  proceeding  is  by 
indictment.  Disobeying  an  order  made  by  justices  at  sessions, 
or  by  one  justice  whore  one  is  authorized  to  make  such  order, 
misdemeanor  at  common  law. 

iJ)  For  which  section  see  the  ponishment  for  the  offsnoe,  uite,  p.  3S8. 
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CONTRACTOES.  By  9  Vic.  c.  2,  contractors  for  public 
works  shall  pay  labourers  in  money  and  not  in  goods,  and  at 
intervals  of  not  more  than  fourteen  days,  under  penalty  of  not 
exceeding  five  pounds,  before  justice  of  the  peace  at  petty  ses- 
sions, so  that  the  sum  demanded  does  not  exceed  six  pounds ; 
8.  20 ;  see  ante,  p.  409,  assaulting  contractor  in  the  execution  of 
his  duty ;  j«f  14  &  15  Vic.  c.  92,  s.  9,  ante,  p.  396. 

COPYRIGHT.  See  Books.  Copyright  of  designs  for  oma- 
menting  articles  of  manufacture,  ««  5  &  6  Vic.  c.  100,  24  &  25 
Vic.  c.  73,  The  penalties  are  not  recoverable  in  Ireland  before 
any  justice  of  the  peace  in  petty  sessions.  See  also  6  &  7  Vic. 
c.  65.  See  13  &  14  Vic.  c.  104,  which  extends  and  amends  the 
acts  relating  to  the  copyright  of  designs.  • 

CORN.  ^  24  &  25  Vic.  c.  100,  ante,  p.  448,  for  offence 
of  preventing  the  sale  or  free  passage  to  market.  Offence  of 
setting  fire  to  crops  of  corn,  &c.  or  in  stacks,  felony ;  24  &  25 
Vic.  c.  97,  ss.  16,  17.  See  Bread.  By  5  Vic.  scss.  2,  c.  14, 
relating  to  the  importation  of  com,  all  penalties  under  this  act 
are  recoverable  before  any  two  justices  of  the  peace  acting  for 
the  county,  &c.  where  offence  shall  have  been  committed.  For 
offence  of  offering  adulterated  com  for  sale,  see  14  &  15  Vic. 
c.  92,  s.  7,  ante,  p.  392,  and  post,  tit.  "Food  and  Drink." 

CORROSIVE  FLUID,— throwing  at  or  applying  to  any  per- 
son with  intent  to  bum,  &c.,  a  felony ;  24  &  25  Vic.  c.  100,  s.  29. 

COTTIER  TENANTS.    See  power  of  justices  of  the  peace, 

19  &  20  Vic.  c.  65 ;  and  14  &  15  Vic.  c.  92,  ante,  p.  407 ;  and 
see  further  on  this  matter,  ante,  p.  275. 

COTTON  MILL,— setting  fire  to,  felony;  24  &  25  Vic.  c.  97, 
s. ;  rioters  demolishing,  a  felony,  or  injuring,  a  misdemeanor, 
id.  ss.  11,  12. 

COTTON  YARN  OR  GOODS.  SteaHng  to  the  value  of  ten 
shillings  whilst  in  the  course  of  manufacture,  a  felony ;  24  &  25 
Vic.  c.  96,  s.  62  ;  destroying  or  damaging  whilst  in  the  course  of 
manufacture  on  any  loom,  &c.  a  felony;  24  &  25  Vic.  c.  97,  s.  14. 

COUNTY  CESS  COLLECTOR  Justice  of  the  peace  at  any 
petty  sessions  may  tal?e  the  security  of  the  county  cess  collector ; 

20  &  21  Vic.  c.  7,  s.  2.     The  acts  relating  to  the  county  cess  are 
continued  by  24  &  25  Vic.  c.  58. 

CRUELTY  TO  ANIMALS.  By  12  &  13  Vic.  c.  92,  cruoUy 
beating,  ill-driving,  over-driving,  abusing,  or  torturing  any  ani- 
mal, for  every  such  offence  the  offender  shall  forfeit  not  exceeding 
five  pounds ;  s.  2.  Any  person  keeping  or  using  place  for  fight- 
ing bulls,  bears,  dogs,  cocks,  &c.  liable  to  fine  not  exceeding  five 
pounds ;  and  every  person  who  shall  in  any  manner  aid  or  assist 
in  fighting  or  baiting  bulls,  bears,  dogs,  cocks,  &c.  to  pay  penalty 
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not  exceeding  five  pounds  for  every  such  offence ;  s,  3  (k).  Dam- 
age or  injury  done  to  person,  property,  or  animal,  by  cruelly 
beating,  ill-ti-eating,  over-driving,  torturing,  &c.,  compensation 
before  two  justices  of  the  peace,  not  exceeding  live  pounds,  and 
the  same  not  to  bo  a  remission  of  punishment ;  s.  4.  Persons 
keeping  places  for  the  slaughter  of  horses  or  other  cattle  to  aflix 
their  names  over  the  doors  ;  penalty  five  pounds  for  eveiy  day 
of  refusal  or  neglect;  s.  7.  Horses  or  cattle  brought  to  be 
slaughtered  (not  intended  for  butchers'  meat)  are  to  have  the 
hair  of  the  neck  cut  off,  and  killed  within  three  days  after  being 
80  brought,  and  until  killed  they  are  to  be  supplied  with  w^hole- 
some  food  and  water ;  penalty  not  exceeding  five  pounds,  and  to 
enter  in  a  book  a  full  and  correct  description  of  such  horse  or 
cattle,  and  on  refusal  or  neglect  to  produce  or  allow  such  book 
to  be  inspected,  hable  for  each  offence  not  exceeding  forty  shil- 
lings ;  ss.  9  &  10.  Conveying  or  carrying  any  animal  in  or 
u|X)n  any  vehicle  in  such  a  manner  as  to  subject  such  animal  to 
unnecessary  pain,  punishable  in  penalty  not  exceeding  three 
pounds  for  the  first  offence,  and  five  pounds  for  second  and  sub- 
sequent offence  ;  s.  1 2.  Offenders  under  this  act  may  be  seized 
by  constable  on  view,  or  upon  the  complaint  of  the  person  giving 
name  and  address,  and  taken  before  justice  of  the  peace,  and  all 
complaints  may  be  heard  within  one  calendar  month  after  offence 
committed,  and  may  be  heard  in  a  summary  way;  ss.  13  &  14. 
Constable  may  take  charge  of  any  vehicle  or  animal,  and  the 
same  may  be  sold  for  the  purpose  of  satisfying  penalty  and  ex- 
penses in  defiiult  of  payment ;  s.  19.  For  any  offences  against 
this  act  proprietors  or  owners  of  public  vehicles  may  be  summoned 
to  produce  driver  or  other  servimt ;  upon  failure  to  protiuce  same, 
justice  of  the  peace  may  inflict  penalty  on  the  owner,  or  fine  him 
forty  sliillings  for  non-production ;  s.  22.  Using  dogs  for  the 
purpose  of  draught,  penalty  for  the  first  offence,  before  one  jus- 
tice of  the  peace,  forty  shillings  or  two  months  imprisonment ; 
and  for  second  offence,  five  pounds  or  two  montlis  imprisonmeni 
17  &  18  Vic.  c.  60,  8.  2.  iSee  PoHce  Clauses  Act^  10  &  11  Vic. 
c.  89,  s.  36.  • 


(it)  The  3rd  section  of  12  &  18 
Vic.  c.  92,  applies  only  to  encourag- 
ing, aiding,  or  assisting  at  the  fight- 
ing of  cocks  at  any  place  regularly 
kept  or  used  for  that  purpose,  as  the 
penalty  is  only  imposed  on  those 
who  aid  or  assist  at  the  fighting  or 
baiting  of  any  bull,  cock,  or  other  ani- 
mal **  at  any  place  so  kept  or  used 


for  any  of  the  purposefl  aforesaid." 
Clarke  v.  Hague,  29  L.  J.  M.  C. 
105  ;  8  Cox,  C.  C.  324.  This  ded- 
Fiion  has  been  followed,  but  with 
much  reluctance,  in  the  ComnMm 
Pleas  in  Ireland  in  the  recent  case  of 
Coyne,  app.  v,  Brady,  lesp.  HiL 
Term,  1862. 
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CRUELTY  TO  INFANTS.  See  tit.  Child.  Misdemeanor 
at  common  law.  It  is  an  offence  indictable  at  common  law  to 
refuse  or  neglect  to  provide  sufficient  food,  bedding,  and  other 
necessaries  to  any  infant  of  tender  years  unable  to  provide  for 
and  take  care  of  itself  (whether  such  infant  be  child,  apprentice, 
or  servant),  whom  a  man  is  obliged  by  duty  or  contract  to  pro- 
vide for,  so  as  thereby  to  injure  its  health.  R  v.  Friend,  Russ. 
d;  R  20. 

CUSTOMS.  See  Excise.  18  &  19  Vic.  c  96,  consolidates 
certain  acts,  and  amends  the  law  relating  to  the  customs.  See 
also  23  Vic.  c.  22. 

DAM  of  canal,  river,  reservoir,  &c.  Cutting  through,  or  des- 
troying, a  felony ;  24  &  25  Vic.  c.  97,  s.  30.  Injuring,  belonging 
to  any  fish-pond,  mill,  or  private  water,  a  misdemeanor,  id.  s.  31. 

DEAD  BODIES,  Disinterring,  a  misdemeanor  at  common 
law.  Refusal  or  neglect  to  bury,  the  same  offence.  The  leaving 
unburied  the  corpse  of  a  person  for  whom  the  defendant  was 
bound  to  provide  christian  burial,  as  a  wife  or  child,  is  a  misde- 
meanor, if  he  be  shewn  to  have  been  of  ability  to  provide  such 
burial  It  is  a  misdemeanor  at  common  law  to  remove,  without 
lawful  authority,  a  corpse  from  a  grave,  within  a  churchyard  or 
in  the  burial  ground  of  a  congregation  of  Protestant  dissenters  ; 
and  it  is  no  defence  to  such  a  charge  that  the  motives  of  the 
defendant  were  pious  and  laudable.  So,  a  person  who  without 
lavd'ul  authority  disposes  of  a  dead  body  for  the  purpose  of  dis- 
section, and  for  gain  and  profit,  is  indictable  at  common  law. 
Obstructing  the  burial  of  dead  bodies  also  a  misdemeanor  at 
common  law. 

DEATH,  Forcing  register  of,  a  felony ;  24  &  25  Vic.  98,  s.  36. 

DEBENTURE,  Stealing,  a  felony ;  24  &  25  Vic.  c.  96,  s.  27 ; 
forging,  a  felony;  24  Sc  25  Vic.  c.  98,  s,  26. 

DEBTOR  PRISONERS.  17  &  18  Vic.  c.  115,  amends  the 
law  relating  to  the  removal  of  prisoners. 

DEBTS.  By  22  Vic.  c.  14,  s.  5,  it  is  enacted  that  it  shall  be 
lawful  for  the  justice  or  justices  at  petty  sessions  to  hear  and 
determine  causes  for  the  recovery  of  debts  between  party  and 
party  under  the  value  of  two  pounds,  where  the  right  to  recover 
such  debts  shall  have  accrued  within  twelve  calendar  montlw 
before  the  day  of  the  date  of  the  process  herein-after  mentioned  (/); 
and  having  heard  what  each  party  shall  have  had  to  say,  and 
the  evidence  adduced  by  each,  shall  either  make  an  order  for  the 

(Z)  If  a  promissory  note  or  other  barred,  for  it  accrues  upon  the  secu- 

security  has  been  given  for  ji^oods  rity  so  given,  and  does  not  date 

sold  more  than  twelve  months  before  back  to  the  original  dealing  of  the 

the  institution  of  proceedings  under  parties, 
this  act,  the  right  to  recover  is  not 


486  CATALOGUE  OP  0PPENCB3. 

payment  of  the  sum  claimed,  or  shall  dismiss  the  complaint^ 
either  upon  the  merits  or  without  prejudice,  and  with  or  without 
costs  not  exceeding  five  shillings,  in  the  fonn  in  schedule  A.,  and 
shall  direct  execution  by  the  seizure  and  sale  of  the  defendant's 
or  plaintiff's  goods.  Provided  always,  that  it  shall  be  lawful  for 
either  party  to  appeal  (m)  from  ^<uch  order  or  decision  of  such 
justice  or  justices  to  the  chairman  of  the  quarter  sessions  in  the 
civil  court  at  the  next  general  quarter  sessions  held  in  the  same 
division  and  district  of  the  county,  the  said  sessions  being  held 
next  immediately  after  such  decision  at  petty  sessions  by  such 
justice  or  justices,  when  the  order  shall  be  made  by  the  justice 
or  justices  in  any  petty  sessions  district;  or  to  the  recorder  at 
his  next  sessions,  when  the  order  shall  be  made  by  the  divisional 
justices  in  the  police  district  of  Dublin  metropolis ;  or  to  the 
recorder  of  any  corporate  or  borough  town :  provided  always^  that 
no  such  right  of  appeal  shall  exist  unless  three  clear  days  shall 
elapse  between  the  time  when  such  order  shall  be  made  and  such 
appeal  can  be  heard ;  and  if  three  days  do  not  elapse,  the  appeal 
shall  be  made  to  and  heard  at  the  next  succeeding  sessions  for 
the  division  and  district,  which  appeal  the  said  justice  or  justices 
are  hereby  required  to  receive,  and  stop  all  proceedings  on  such 
order  at  petty  sessions ;  the  party  appealing,  if  a  defendant,  first 
lodging  with  the  clerk  at  petty  sessions  the  amount  ordered  to 
be  paid  by  the  said  justice  or  justices,  or  entering  into  a  recogni- 
zance of  appeal  in  manner  prescribed  by  the  Summary  Jurisdic- 
tion (Ireland)  Act>  1851,  section  twenty-four ;  and  if  a  plaintiff 
to  deposit  the  sum  of  five  shillings  as  and  for  costs  on  the  hearing 
of  such  appeal ;  and  such  chairman  and  recorders  are  hereby  re- 
spectively required  and  empowered  to  hear  such  appeal,  and  to 
issue  a  decree  and  execution  thereon,  in  like  manner  and  form 
as  if  such  appeal  had  been  brought  befcrre  such  chairman  and 
recorders  as  an  original  civil  bill,  under  the  fourteenth  and 
fifteenth  Victoria,  chapter  fifty-seven,  and  with  the  like  costs, 
but  without  further  appeal. 

By  s.  6  the  process  is  to  be  served  upon  the  defendant  in  all 
cases,  requiring  him  to  appear  before  the  justice  or  justices  at 
petty  sessions ;  and  the  orders  made  thereon  shall  be  in  form 
one  and  two  in  the  schedule  A.  to  this  act  annexed,  or  as  near 
thereto  as  the  nature  of  the  case  will  permit ;  and  it  shall  not  be 
necessary  that  such  process  shall  be  signed  by  any  attorney,  but 
it  shall  be  sufiicient  if  the  same  be  signed  by  the  complainant^ 
or  any  person  on  behalf  of  such  complainant;  and  the  said  forms 

(m)  There  is  no  direction  as  to  no-     Yio.  o.  100,  s.  8,  oL  6,  an 
ticca  of  appeal ;  see,  therefore,  li  k      202. 
15  Vic.  c.  93,  B.  24,  and  21  &  22 
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«»hall  be  severally  subject  to  tbe  following  stamp  duties,  payable 
to  her  Majesty ;  that  is  to  say :  (n) 

$,    d. 
For  every  original  process  -        -        -        -     0     6 
For  every  copy  thereof  served     -        -        -    0     6 
For  every  certificate  on  appeal     -        -        -     1     0 
By  8.  7,  every  paper  or  document  in  respect  of  which  any  fee 
shall  be  payable  at  petty  sessions,  under  tiie  provisions  of  this 
act,  shaU  bear  an  impressed  or  adhesive  stamp  denoting  the 
amount  or  value  of  such  fee,  as  the  same  is  specified  in  schedule 
C.  of  this  act ;  and  such  impressed  or  adhesive  stamps  shall  be 
supplied  and  accounted  for  in  the  like  manner,  and  shall  be  sub- 
ject to  the  like  provisions,  rules,  and  regulations,  so  far  as  the 
same  are  applicable,  as  are  provided  in  respect  of  stamped  forms 
or  adhesive  stamps  by  an  act  passed  in  the  twenty-first  and 
twenty-second  years  of  the  reign  of  Her  Majesty,  chapter  one 
hundred. 

By  s.  8,  the  duties  by  this  act  granted  shall  be  denominated 
and  deemed  to  be  stamp  duties,  and  shall  be  under  the  care  and 
management  of  the  commissioners  of  inland  revenue  for  the  time 
being;  and  all  powers,  provisions,  clauses,  regulations,  and  direc- 
tions, fines  and  penalties,  contained  in  or  imposed  by  the  several 
acts  of  parliament  relating  to  duties  of  the  same  kind  or  descrip- 
tion in  force  at  the  time  of  the  passing  of  this  act,  shall  respec- 
tively be  of  full  force  and  effect  with  respect  to  the  duties  by 
this  act  granted,  so  far  as  the  same  are  or  may  be  applicable,  as 
fully  and  effectually  to  all  intents  and  purposes  as  if  the  same 
had  been  herein  repeated  and  specially  enacted  with  reference  to 
the  duties  by  this  act  granted. 

By  8.  9,  the  process  to  appear  shall  in  all  cases  be  served  by 
a  process-server,  duly  authorized  by  the  justice  or  justices  at 
petty  sessions  to  serve  summons  (nn),  three  clear  days  before  the 
first  day  at  the  petty  sessions  at  which  the  case  shall  be  hcanl, 
and  in  no  case  whatsoever  shall  any  process  be  served  on  Sundays, 
Good  Friday,  or  Christinas  Day,  and  service  on  any  of  the  said 
days  shall  be  absolutely  void ;  and  any  such  summons-server 


(»)  The  law  officers  of  the  crown 
have  given  it  m  their  opinion  that 
two  diflUnot  clMses  of  stamp  duties 
have  been  imposed  on  proceedings 
taken  under  tlus  act,  yiz. :  stamp 
duties,  properly  so  called,  payable  to 
her  Majes^  under  s.  6,  and  fees  de- 
noted by  stamps  impressed  or  adhe- 
sive under  s.  7  ;  thus,  for  instance, 
the  certificate  of  appeal  is  subject  to 


a  stamp  duty  of  one  shilling  under 
s.  6,  and  a  fee  of  6d.,  denoted  by  an 
impressed  or  adhesive  stamp,  under 
s.  7  ;  vide  circular,  17th  November, 
1859. 

(nn)  The  J.P.s  -at  petty  sessionii 
may  appoint  the  same  process  server 
as  the  justices  at  quarter  sessions 
have  appointed.  Circular,  12th  Au- 
gust, 1859. 
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shall  be  entitled  to  be  paid  by  the  complainant  or  person  for 
whom  he  may  be  employed,  such  sum  not  exceeding  the  snm  of 
sixpence  for  the  service  of  each  process  upon  each  party  as  the 
justice  or  justices  shall  fix  and  determine. 

By  8.  10,  no  defendant  shall  be  liable  to  be  sued  op  proceeded 
against  at  petty  sessions  under  this  act,  or  obliged  to  appear  in 
any  cause  to  be  heard  and  determined  at  any  petty  sessions  held 
in  any  other  part  of  the  country  than  at  the  petty  sessions  held 
within  the  county  and  within  the  petty  sessions  liistrict  of  such 
county  in  which  the  defendant  or  defendants  reside  or  resides  (o). 
Provided  always,  that  if  any  defendant  or  defendants  shall  have 
and  occupy  any  house,  warehouse,  counting-house,  shop,  factory, 
or  office  for  the  sale  of  goods,  or  for  carrying  on  any  business, 
within  the  district  of  such  petty  sessions  district,  he  shall  be 
deemed  to  have  a  residence  within  such  petty  sessions  district 
The  several  fees  as  set  forth  in  schedules  B.  and  C.  shall  be  the 
proper  fees  payable  on  any  proceedings  under  the  provisions  of 
this  act. 


Date- 


SCHEDULE  A. 
1. — Procesi, 

Petty  Sesaions  District  of County  of 

A.  B.  Complainant.     C.  D.  Defendant. 

The  defendant  is  hereby  required  personally  to  appear  before  the 

justice  [(or  justices]  assembled  at  the  petty  sessions  of on  the 

day  of next,  to  answer  the  plaintiff*s  bill  in  an  action  for  the  sum 

of ,  for  that  the  defendant  is  indebted  to  the  said  plaintiff  in  the 

said  sum  for  [good*  sofd^  money  lenty  settled  account f  <fc,,  4^.],  and  in  default 
of  such  appearance  the  said  justices  will  be  required  to  proceed  as  to  justice 
shall  appertain. 

(Signed),  A.  B.  Plaintiff. 


2. — Decree  founded  on  Order. 


Date- 


A.  B.  Complainant.    C.  D.  Defendant 

By  the  justices  assembled  at  petty  sessions  held  for  the  district  of  - 

It  appearintjr  to  the  court  that  process  to  appear  at  this  present  sesni 

duly  served  on  the  defendant  [or  defendants],  and  that  the  defiendant  \or 

defendants]  is  [or  are]  justly  indebted  to  the  plaintiff  [or  plaintiflB],  in  ue 

sum  of pounds  [here  state  cause  of  action],  it  is  therefore  ordered 

by  the  court  that  the  plaintiff  do  recover  the  sum  of pounds,  with 


(o)  The  wording:  of  the  above  sec- 
tion may  create  some  doubt  as  to  the 
jurisdiction  of  the  justices.  It  is  to 
be  presumed  that  if  the  defendant 
resides  in  a  part  of  a  county  which 
forms  part  of  the  petty  sessions  dis- 
trict of  another  county,  the  defend- 
ant will  be  bound  to  appear  at  the 


petty  sessions  held  in  the  oomity  in 
whidi  he  does  not  reside.  It  is  to  be 
remembered  that  by  Tiitne  of  the 
provisions  of  the  14  &  16  Vie.  c.  93, 
s.  1  ante,  p.  817,  poiiioini  of  diffbnnt 
counties  may  be  joined  to  one  petty 
sessions  district. 
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coBtB,  and  that  in  default  of  payment  thereof,  and  the  said  defendant  not 

having  appealed  from  audi  order,  we  order  that  the  sum  of pounds 

and pounds  be  levied  of  the  goods  off  the  said 

(Signed),  A.B.Jj^^ 


or 
E.  F.  Justice. 

Form  of  Gertifcate  of  Appeal  (p). 

Petty  Sessions  District  of County  of 

A.  B.  Plaintiff.     C.  D.  Defendant 

Whereas  an  order  having  this  day  been  made'that  the  defendant  shall  pay 

to  the  plaintiff  the  sum  of pounds  [(fr  that  the  plaintiff  be  dismissed, 

cu  the  C(ue  may  be],  and  the  said  plaintiff  [cr  defendant,  as  the  cote  may  6e] 
has  appealed  from  such  order,  I  certify  that  the  said  plaintiff  [or  defendant, 

OM  the  <xue  may  be],  paid  into  court  the  sum  of pounds  [the  sum 

ordered  to  be  paid,  or  five  tfuUingt  on  the  dismiss],  in  compliance  with  the 

said  act  of 

A.  K  Clerk  of  Petty  Sessions. 

SCHEDULE  B. 

s.    d. 
To  Plaintiffs  Attorney,  for  attending  and  taking  instructions  for 

and  attending  the  hearing 2    6 

To  Defendant's  Attorney,  for  attending  hearing       -        -        -        -  2     6 
To  Plaintiff's  Attorney,  for  attending  the  hearing  of  every  appeal 

under  this  act 26 

To  Defendant's  Attorney,  for  same 2    6 

To  Clerk  of  the  Peace  upon  the  entry  of  every  appeal                -        -  0    6 

For  signing  the  decree  or  dismiss  on  such  i^peal      -                          -  0    6 

SCHEDULE  C. 

s.  d. 

On  the  entry  of  every  Process  at  Petty  Sessions                                  -    0  6 
On  the  entry  of  every  Order  ot  the  Magistrates  in  Petty  Sessions 

Book 0  6 

On  every  certificate  of  appeal 0  6 

It  will  be  observed  tbat  the  words  of  the  statute  that  give 
magistrates  jurisdiction  to  hear  cases  under  its  provisions  are 
"  debts  between  party  and  party  /'  but  no  definition  is  given  of 
what  falls  within  the  term  debt.  Some  observations  upon  this 
matter  may  be  found  useful 

Jurisdiction,]  By  circular  dated  12th  August,  1859,  the  law 
officers  have  issued  the  following  directions  for  the  guidance  of 
justices  of  the  peace  under  this  act.  "  The  act  applies  to  debts 
in  the  usual  sense  of  the  term ;  no  demand  for  anything  in  the 
nature  of  damages,  as  breach  of  warranty,  false  representation  or 
deceit,  falls  within  it ;  cases  between  master  and  apprentice  are 
not  within  the  act.    The  original  debt  must  have  been  contracted 

(p)  The  defendant  is  not  entitled      certificate  of  appeaL 
to  any  other  foim  than  the  above 
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within  twelve  months,  and  the  amount  sought  to  be  recovered 
must  be  under  two  pounds ;  but  although  the  original  debt  ex- 
ceeded two  pounds,  if  it  has  been  reduced  by  payments,  and  the 
balance  sought  to  be  recovered  is  under  two  pounds,  the  case  is 
within  the  act;  but  if  the  debt  were  contracted  more  than 
twelve  months  ago,  a  subsequent  reduction  of  the  debt  by  pay- 
ments made  within  twelve  months  will  not  bring  the  case  within 
the  act." 

Besides  the  cases  mentioned  in  the  circular  as  falling  within 
the  words  of  the  act,  or  that  do  not  come  under  its  operation,  the 
following  may  be  mentioned :  I.  Those  that  do  fall  within  the 
act.  The  claim  may  be  supported  on  a  contract  to  pay  $o  tnudi 
per  load  for  turf  or  wood  or  other  matter,  or  for  the  carriage  of 
the  material  although  the  quantity  to  be  carried  was  not  at  the 
time  of  the  contract  ascertained.  It  lies  for  work  and  labour;  it 
lies  to  recover  money  lent,  paid,  had  and  received,  and  due  on  an 
account  stated;  for  interest  due  on  the  loan  or  forbearance  of  money 
where  the  terms  of  the  contract  express  that  interest  is  payable ; 
for  goods  sold  and  delivered — the  law  will  imply  a  contract  of  sale 
from  the  fact  of  the  defendant  having  obtained  possession  of  the 
plaintiffs  goods,  and  refused  to  return  them,  and  in  such  case 
the  value  would  be  recoverable  as  goods  sold  (g) ;  but  not,  if  the 
defendant  had  no  notice  that  the  goods  were  the  plaintiff's,  and 
had  no  option  of  returning  them,  as  where  the  defendant  had 
consumed  them,  supposing  them  to  belong  to  a  third  party  (r). 
Where  goods  were  consumed  under  a  contract  to  pay  for  them 
at  a  valuation,  which  afterwards  became  impossible,  the  defend- 
ant was  held  liable  to  pay  the  value  of  the  goods  («).  When  the 
defendant  has  received  money,  which  in  justice  and  equity  belongs 
to  the  plaintiff,  it  may  be  recovered  as  a  debt  if  received  by  him 
under  circumstances  which  render  the  receipt  a  receipt  by  the 
defendant  to  the  use  of  the  plaintiff  (t).  The  money  must  belong 
to  the  plaintiff ;  money  received  to  tlie  use  of  the  plaintiff's  wife 
may  be  recovered  as  a  debt  due  to  the  husband.  So,  if  a  wife 
after  marriage  lends  the  defendant  money,  her  husband  is  entitled 
to  recover  it.  It  would  seem  that  a  plaintiff  might  proceed 
under  the  act  to  recover  money  by  reason  of  a  mistake  of  feet, 
or  by  reason  of  an  excusable  ignorance  or  forgetf ulness  of  fact  («); 
but  money  paid  in  ignorance  of  law  cannot  be  recovered  (r). 
Money  payable  by  the  defendant  to  the  plaintiff  for  the  agist- 
er) Hill  V.  Parrott,  8  Taunt.  274  ;  (t)  Owen  v,  Challis,  6  C.  B.  115. 
Russell  r.  Bell,  10  M.  &  W.  362.  (i*)  Kelly  v.  Solan,  9  Bi.  ft  W. 
(r)  Bolton  v.  Jones,  2  H.  &  N.  54 ;  Mills©.  Alderbuiy Union,  SEt 
564.  590  ;  Aiken  v.  Short,  1  H.  I(  N.  210, 
(»)  Clark  V.  Westrop,  18  C.  B.  (v)  See  above  cases,  and  BiSiief. 
766.                                                       \.\asA&i  ^  1  East,  469. 
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ment,  feeding,  and  taking  care  of  the  defendant's  cattle,  &c.  may 
be  recoveied,  as  also  on  a  promissory  note  between  payee  and 
makee. 

XL  What  does  not  fall  within  the  act : — Use  and  occupation 
of  land  is  not  within  the  section,  for  money  is  recovered  under 
this  form  by  way  of  compensation  for  rent  or  damages  for  the 
occupation  of  the  land;  nor  for  the  sale  of  goods  on  credit,  before 
the  credit  has  expired.  A  promissory  note  taken  for  the  price 
has  the  same  effect  as  credit  in  postponing  the  right  to  recover 
until  the  note  is  due.  The  price  of  goods  bargained  and  sold 
cannot  be  recovered,  if  anything  remains  to  be  done  under  the 
contract,  as  to  ascertain  the  price  of  the  goods  by  weighing.  A 
party  cannot  recover  on  an  I.  O.  XJ. ;  it  is  merely  evidence  of  a 
debt.  A  voluntary  payment,  without  request  or  authority,  will 
not  support  a  claim  for  money  paid ;  it  must  be  at  the  request  or 
authority  of  the  defendant,  but  a  request  may  be  implied  from 
the  course  of  dealings  between  the  parties.  It  is  submitted  that 
where  one  contractor  pays  the  whole  debt  for  which  the  other 
co-contractors  are  jointly  liable  with  him,  ho  cannot  under  this 
act  sue  his  co-contractors,  as  that  would  hardly  be  a  debt  between 
party  and  party  within  the  meaning  of  the  act  Where  the  de- 
fendant obtains  the  plaintiff's  money  by  fraudulent  misrepresen- 
tation, or  from  a  third  party  by  a  false  pretence,  it  wiU  not  be 
within  the  act  It  is  not  sustainable  against  an  executor.  For 
a  defence  by  a  servant  or  labourer  that  he  is  not  liable  to  pay  a 
publican  for  liquor  supplied  to  him  on  credit,  see  tit  Tippling 
Act>  post. 

With  regard  to  the  hearing  of  cases  under  this  statute,  it  is  by 
the  before  mentioned  circular,  dated  the  12th  August,  1859, 
directed  that  the  plaintiff  may  move  his  own  process,  and  the 
justice  of  the  peace  may  receive  evidence  of  a  set-offl  Ko  notice 
of  a  set-off  is  absolutely  necessary,  but  as  a  matter  of  practice  the 
magistrates  ought  to  require  a  notice  in  order  to  prevent  surprise. 

Ikcrees.]  With  regard  to  decrees,  it  is  likewise  held  **  that  no 
decree  can  be  issued  against  the  person,  and  only  tive  shillings 
costs  can  be  awarded  in  any  casa  Decrees  may  be  directed  for 
execution  either  to  the  sub-inspector  or  head  constable,  or  such 
other  person,  not  being  the  person  interested,  as  the  justices  may 
direct ;  but  the  law  officers  advise  the  justices  not  to  employ  the 
constabulary,  but  to  leave  the  party  interested  to  have  the  decree 
executed  at  his  peril  There  is  no  proviso  as  to  the  time  during 
which  the  decree  is  to  remain  in  force ;  but  if  the  analogy  of  the 
Civil  Bill  Acts  be  followed,  it  will  remain  in  force  for  one  year. 
There  is  no  power  to  renew  it  The  stamps  to  be  used  may  be 
either  adhesive  or  impressed''  (w). 

(»)  See  note  to  Bection  6,  ante,  p.  4^*1 . 
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DECLARATION.  Wilfully  making  a  false  declaration  under 
the  Oaths  Abolition  Act,  misdemeanor  ;  5  &  6  Will.  IV.  c.  62, 
8.  18.  Solemn  declarations  are  taken  under  the  above  act  by 
J.  P.  for  suppression  of  voluntary  and  extrajudicial  oaths.  This 
act  does  not  authorize  a  J.  P.  to  take  a  declaration  charging  a 
person  with  a  criminal  oflfence,  Little  v.  Clements,  1  Ir.  C.  L 
R  194. 

DEED,  stealing,  &c  a  felony,  24  &  25  Vic.  c.  96,  s.  28 ; 
forging,  or  forging  the  registry  of^  a  felony,  id.  c.  98,  ss.  20,  31  ; 
causing  to  be  executed  by  force,  a  felony,  id.  c.  96,  s.  48,  by 
fraud,  a  misdemeanor,  id.  s.  90 ;  stealing,  or  fraudulently  oblite- 
rating, felony,  id.  s.  27. 

DEER     ^  Index. 

DEMANDING  property  by  menaces  or  force,  a  felony,  24 
&  25  Vic.  c.  96,  s.  45 ;  demanding  property  on  forged  instru- 
ments, felony,  id.  c.  98,  s.  38. 

DESERTED  CHILDREN.  See  Child.  The  persons  bound 
by  law  to  take  charge  of  deserted  childi^n,  and  into  whose  care 
the  justices  should  direct  such  children  to  be  placed,  are  the 
overseers  of  the  parish  appointed  under  the  provisions  of  the  1 1 
<fe  12  Geo.  IIL  c.  15,  and  the  13  &  14  Geo.  IIL  c.  24.  Those 
statutes  provide  fully  for  the  making  of  the  necessary  rates  for 
the  support  of  the  children,  limiting  the  amount  for  each  child 
to  five  pounds.  By  the  Grand  Jury  Act  (6  &  7  Will  IV.  c. 
116,  s.  109,)  further  provisions  are  made  for  the  support  of  such 
children  by  Grand  Jury  presentment,  limited  to  the  annual  sum 
of  five  pounds  on  the  application  of  any  two  cess  payers.  These 
sums  must  be  paid  either  to  the  cess  payers  or  to  any  other  per- 
sons whom  the  grand  jury  may  direct.  For  oflfence  of  deserting 
wife  or  child  and  leaving  them  chargeable  on  the  Poor  Law 
Union,  see  10  &  11  Vic.  c.  84,  s.  2,  punishment  may  be  by  one 
J.  P.  for  not  exceeding  three  months. 

DESERTERS.  See  Annual  Mutiny  Act.  Deserters  are  to 
be  committed  to  gaol,  or  depot,  if  convenient,  and  justice  to 
report  to  war  office  without  delay.  By  10  &  11  Vic.  c  62,  if 
any  person  be  suspected  to  belong  to  the  navy  and  to  be  a 
deserter,  or  improperly  absent  from  duty,  he  shall  be  apprehended, 
and  the  justice  of  the  peace  acting,  shall  transmit  an  account  to 
the  secretary  of  the  admiralty,  s.  9.  And  by  s.  10,  fraudulently 
confessing  desertion,  if  party  not  again  received  into  the  navy, 
punished  on  conviction  before  two  justices  of  the  peace  by  com- 
mittal to  gaol  for  period  not  exceeding  three  months. 

DIRECTOR  of  company  fraudulently  converting  property,  or 
keeping  fraudulent  accounts,  or  wilfully  destroying  booke^  or 


DIRECTOR. — ^DRAINAOE.  493 

publishing  false  statements,  a  misdemeanor,  24  &  25  Vic.  c.  96, 
8s.  81,  82,  83,  84. 

DISCHARGK  See  Mutiny  Act,  24  Vic.  c.  7,  s.  4,  jtt?  also 
Militia,  Marine  Mutiny,  Navy  Coast  Volunteers,  Navy. 

DISOBEYING.  A  constable  or  other  person  disobeying  the 
order  of  the  magistrate,  a  misdemeanor ;  9  Geo.  IV.  c.  64,  s.  30. 

DISORDERLY  HOUSES.    See  Bawdy  Houubs. 

DISSENTING  CHAPEL.    See  Sacrilege. 

DISTURBING  DIVINE  WORSHIP.  Behaving  irreve- 
rently in  church  or  churchyard  during  divine  service,  a  misde- 
meanor at  common  law  (x).  Maliciously  or  contemptuously 
coming  into  any  cathedral,  parish  church,  chapel,  or  other 
congregation  permitted  by  6  Gea  I.  c.  5,  Ir.,  and  disturbing  the 
same,  or  misusing  any  preacher  or  teacher,  a  misdemeanor. 
Maliciously  fastening  up  any  church  or  place  of  worship,  or  by 
threats  or  force  preventing  any  clergyman  performing  the  cere- 
mony, or  hurting  any  clergyman,  a  felony;  27  Geo.  IIL  c.  15, 

DIVIDEND  warrant 

DOGS.  For  offence  of  dog  fighting,  see  Cruelty  to  Animals. 
For  offence  of  dog  stealing,  see  2i  &  2b  Vic.  c.  96,  ante  p.  429. 
Qlie  offence  of  corruptly  tiUting  money  under  the  pretence  of  re- 
covering any  dog  is  a  misdemeanor,  see  id.  s.  20  ;  also  17  &  18 
Vic.  c.  103 ;  Towns  Improvement.  Washing,  throwing,  or  caus- 
ing to  enter  into  any  stream,  reservoir,  aqueduct,  or  other  water 
work,  any  dog  or  other  animal,  penal  in  live  pounds  ;  s.  61 ;  see 
Bathing.  By  5  &  6  Vic  c.  81,  persons  keeping  dogs,  &c.  for 
killing  game,  not  being  game-keejKirs,  shall  take  out  a  game 
certificate,  and  uncertiticated  persons  keeping  such  dogs  shall 
forfeit  twenty  pounds.  Dangerous  dogs  in  the  County  of  Dublin 
may  be  killed  on  a  justice's  warrant,  7  &  8  Vic.  c.  106.  See  tit. 
Game. 

DRAINAGE.  By  19  <fe  20  Vic  c.  62,  provision  is  made  for 
the  maintenance  of  navigation  in  connection  with  drainage,  and 
power  is  given  to  justices  of  the  peace  to  impose  fines.  As  to 
opening  drains  in  connection  with  cemetery  and  water  works  ; 
4^  10  &  11  Vic.  c.  Qb  }  see  also  Towns  Improvement,  and  10  & 
1 1  Vic  c.  34,  which  contains  many  provisions  relating  to  drain- 
age, and  gives  justices  of  the  peace  jurisdiction  in  such  towns  as 
the  act  applies  to. 

DRINK.    See  Food  and  Drink. 

DRIVING,  Furious,  injuring  persons  by,  a  misdemeanor,  24 
&  25  Vic.  c  100,  s.  36. 

DROWN,  attempt  to,  with  intent  to  murder,  a  felony,  24  & 
25  Vic.  c  100,  8.  14. 

(x)  SeeGAb.C.L.294;  1  Hawk.  P.  C.  !2ft,  3«.  4^1. 
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DRUG,  administering,  in  order  to  commit  an  offence,  a  felony, 
24  «fc  25  Vic.  c  100,  s.  22 ;  to  procure  abortion,  a  felony,  id.  s. 
58. 

DRUNKARDS.  See  Index.  Committal  for  drunkenness 
for  a  period  not  less  than  forty-eight  hours  may  be  to  a  local, 
although  not  a  district  or  certified  bridewell,  24  &  25  Vic.  c  49. 
By  6  &  7  Will.  IV.  c.  38,  wliich  relates  to  the  revenue  of  excise, 
the  punishment  of  drunkenness  is  prescribed,  and  by  &  6  it  is 
enacted  that  a  justice  of  the  peace,  constable,  &c.  may  apprehend 
l>ersons  found  drunk  in  public-houses  at  prohibited  hours; 
penalty  from  ^y^  shillings  to  twenty  shillings,  or  committal  not 
exceeding  a  week  on  non-payment.  And  by  s.  12  it  is  provided 
that  persons  found  drunk  in  any  public  thoroughfare  or  place 
shall  forfeit  not  exceeding  five  shillings,  or  committal  from 
twelve  to  forty-eight  hours  in  default.  Persons  drunk  or  dis- 
orderly in  public-house  or  refreshment  house,  and  refusing  to 
quit,  penalty  not  exceeding  forty  shillings  in  default^  &c 
imprisonment  not  exceeding  one  month,  23  &  24  Vic.  c.  107,  s. 
42.  Keeper  of  refreslmient  house  permitting  persons  to  be 
drimk  therein,  penalty  not  less  than  forty  shillings,  nor  more 
than  five  pounds  for  first  offence,  id.  ss.  31,  32.  Cases  of 
drunkenness  may  be  heard  out  of  petty  sessions  under  14  &  15 
Vic.  c.  93,  ante,  p.  327 ;  and  to  this  extent  the  Petty  Sessions 
Act  would  appear  to  extend  to  an  offence  against  the  Excise  Acts, 
notwithstanding  the  42nd  s.  of  that  act.  S^e  ante,  p.  126,  for 
commentary  on  the  offence.  By  24  &  25  Vic.  c.  49,  it  is  provided 
that  in  every  case  in  which  any  J.  P.  shall  order  any  person  to 
be  committed  to  gaol  for  drunkenness  for  a  period  not  exceeding 
forty-eight  hours,  such  committal  may  be  made  to  any  local  or 
neighbouring  bridewell,  although  the  same  may  not  be  a  district 
or  certified  bridewell 

DWELLING  HOUSE  What  building  within  the  curtilage 
shall  be  deemed  part  of  the  dwelling  house,  «g«  24  &  25  Vic  c 
9G,  s.  53.  Entering  dwelling  house  in  the  night  with  intent  to 
commit  felony,  see  id  s.  54 ;  breaking  into  and  committing  any 
felony,  or  committing  any  felony  and  breaking  out,  id.  a.  66  ; 
being  found  in,  at  night,  with  intent  to  commit  any  felony,  id.  s. 
58  y  stealing  in,  to  the  value  of  five  pounds,  a  felony,  id.  s.  60  j 
any  person  being  put  in  fear,  felony,  id.  s.  61. 

DWELLINGS  OF  THE  POOR  19  &  20  Vic.  a  65, 
Cottier  Tenant  Act.  Tenements  held  under  and  having  the 
requisites  set  forth  in  the  act,  consisting  of  house  with  not  mow 
than  half  an  acre,  if  any,  of  land,  as  a  garden  or  cultivated  allot* 
ment ;  tenure  by  the  year,  half  year,  quarter,  month,  or  week, 
rent  not  exceeding  twenty-two  shillings  by  the  month,  and 
under  a  written  agreement  oi  ^"^i  ^otoi  qC  the  act ;  same  poww* 
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to  J.  P.  to  adjudicate  as  under  14  <&  15  Vic.  c.  92,  a.  15,  ante, 
p.  407.  Power  is  given  to  aj)peal  from  any  order  of  a  J.  P.,  on 
giving  five  days  notice  of  appeal. 

EDUCATION.    See  Industrial  Schools. 

ELECTIONS.  Violently  disturbing  the  court,  or  otherwise 
misbehaving  so  as  forcibly  to  interrupt  the  proceedings  of  the 
poll,  a  felony ;  see  35  Geo.  IlL  c.  29,  s.  12.  Any  two  J.  P.s  may 
swear  in  first  sworn  deputy  to  act  in  case  of  illness  of  returning 
officers;  1  Geo.  IV.  c.  11,  s.  24.  See  4  Geo.  IV.  c.  55,  s.  67. 
See  power  of  J.  P.  to  commit  for  trial  a  person  charged  with  the 
oifence  of  personation ;  13  &  14  Vic.  c.  69,  s.  92,  95  ;  and  power 
to  award  damages  in  case  charge  not  proved  ;  s.  96.  iS^  17  & 
18  Vic.  c.  102,  for  offence  of  bribing,  treating,  and  undue  influ- 
ence at  elections;  and  24  &  25  Vic.  c.  122,  continuing  that 
statute. 

EMBEZZLEMENT.  This  ofi'ence  is  defined  to  be  the  wrong- 
ful and  fraudulent  appropriation  of  any  person,  to  his  own  U8(», 
of  any  moveable  proj^erty  or  fixture  belonging  to  another,  with 
the  possession  of  which  such  person  was  entrusted  imder  any 
contract  expressed  or  implied,  or  under  any  other  lawful  authori- 
ty. It  differs  from  larceny,  inasmuch  as  it  is  the  stealing  of  that 
which  has  not  reached  the  possession  of  its  owners ;  but  all  the 
other  ingredients  of  larceny  at  common  law  are  necessary  to  con- 
stitute embezzlement.  Embezzlement  by  clerks  or  servants,  a 
felony ;  24  &  25  Vic.  c.  96,  s.  60.  Having  in  one's  possession 
any  goods  or  stores  of  war,  or  naval  stores,  or  selling  them  or 
concealing  same,  a  misdemeanor;  52  Geo.  IlL  c.  12,  s.  1;  m<; 
also  9  Geo.  L  c.  8,  for  otfeuce  of  taking  marked  timber.  By  the 
55  Geo.  III.  c.  127,  all  the  penalties  of  the  above  acts,  are  ex- 
tended to  all  public  stores  in  the  care  or  control  of  any  person  in 
the  service  of  the  crown,  or  employed  in  any  public  department, 
either  marked  with  any  of  the  marks  specified  in  those  acts,  or 
with  the  broad  arrow,  royal  arms,  or  other  marks  denoting  the 
property  of  the  crown.  Embezzling  any  of  her  Majesty's  stores 
of  war,  or  naval  ordnance,  or  victualling  stores,  or  goods  of  any 
value  not  exceeding  twenty  shillings,  triable  summarily  before 
J  .P. ;  39  &  40  Geo.  IIL  c.  89,  s.  18 ;  62  Geo.  IIL  c.  12,  s.  2. 
Fine  of  ten  poimds  to  be  levied  by  distress  and  sale  of  goods  or 
imprisonment  for  tliree  months.  No  summary  proceedings  are 
to  be  taken  under  39  &  40  Geo.  III.  without  the  consent  of  the 
Queen's  naval  store-keeper,  for  the  time  being,  at  some  port  in 
Ireland  ;  see  52  Geo.  III.  c.  12,  s.  2.  Embezzling  by  servant  of 
the  Bank  of  Ireland,  felony  ;  24  &  25  Vic.  c.  96,  s.  73.  By  any 
banker,  merchant,  broker,  attorney,  or  other  agenl^  misdemeanor ; 
id.  s.  75,  By  any  factor  or  agent  entrusted  with  any  goods  for 
sale>  &c. ;  id.  s.  78.    By  trustee,  a  miBdemeaiiot ,  \^  %.  '^^    ^1 
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director,  member,  or  officer  of  companies,  a  misdemeanor;  id. 
s.  81.  Collector  of  Dublin  police-tax  not  paying  over  same, 
felony ;  1  Vic.  c.  25,  s.  7.  Embezzlement  by  any  person  em- 
ployed under  the  post-office,  or  guilty  of  secreting  or  destroying 
a  post-letter,  felony ;  1  Vic.  c.  36,  s.  26.  Receiving  a  post-letter, 
knowing  it  to  have  been  stolen  ;  id.  (y)  By  any  weaver,  sewer, 
or  other  person  entrusted,  for  the  purpose  of  manufacture  or  any 
special  purpose  connected  therewith,  with  any  linen,  or  yam,  &c. 
punishable  summarily  before  J.  P.  or  at  quarter  sessions  ;  3  &  4 
Vic.  c.  91,  s.  2.  See  tit.  Linen.  Any  agent  entrusted  with  goods 
or  documents  of  title,  making  a  consignment  or  deposit  withoat 
the  authority  of  his  principal,  for  his  own  benefit,  and  in  violation 
of  good  faith,  a  misdemeanor ;  5  &  6  Vic.  c  39,  s.  6. 

EMBLEMS.    See  Party  Processions. 

EMBRACERY.  Misdemeanor  at  common  law.  Embraceiy 
is  another  species  of  maintenance,  and  consists  in  any  attempt 
corruptly  to  influence  a  jury  to  be  favorable  to  one  side,  whether 
by  money,  promises,  threats,  or  persuasions,  or  the  lika  See  also 
3  &  4  Will  IV.  c.  91,  s.  48. 

ENCROACHMENTS  on  commons,  presentable  or  indict- 
able  at  assizes  or  sessions,  on  information  on  oath  returned  to 
grand  jury ;  31  Geo.  IIL  c.  38,  ss.  1,  2. 

ENGINE.  Injuring  or  destroying  by  rioters,  a  felony,  24  & 
25  Vic.  c.  97,  s.  11  ;  for  working  mines,  a  felony,  id.  s.  29  ;  for 
manufacturing  goods,  a  felony,  id.  s.  14 ;  used  in  agriculture  or 
manufactures,  felony,  id.  s.  15 ;  obstructing  or  injuring  railway 
engines,  or  carriages,  a  misdemeanor,  id.  s.  36. 

ENLISTMENT.  Enlisting  and  swearing  of  recruits,  and  of- 
fences connected  with  enlistment  of  soldiers;  see  the  Annual 
Mutiny  Act. 

ESCAPE  Any  gaoler,  constable,  or otherofficer,  negligently 
permitting  the  escape  of  a  prisoner  in  his  custody  for  a  criminal 
matter,  guilty  of  a  misdemeanor  at  common  law.  A  negligent 
escape  has  been  defined  to  be  when  the  party  arrested  or  impri- 
soned escapes  against  the  will  of  him  in  whose  custody  he  is,  and 
is  not  briskly  pursued  and  taken  again  before  he  has  been  lost 
sight  of  (z).  A  private  person  negligently  permitting  the  escape 
of  such  a  prisoner,  like  offence.  A  gaoler,  constable,  or  other 
officer  voluntarily  permitting  the  escape  of  such  a  prisoner,  a 
felony,  or  misdemeanor  at  common  law.  It  is  a  misdemeanor 
at  common  law  for  any  prisoner  to  escape  from  the  custody  of  a 
constable.  A  private  person  voluntarily  permitting  the  escape 
of  a  prisoner,  same  offence  at  common  law. 

(y)  For  the  other  numerous  offences     post-offioe,  see  the  aboTS  statute. 
of  embeszlement  connected  mtiilJki^         {^)  8ee  Lefroy,  C.  L.  98. 
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EXCISE.     See  aUo  Illicit  Distillation. 

The  editor  considers  it  necessary  to  give  an  extensive  extract 
of  the  modes  of  procedure  in  excise  cases,  as  the  Petty  Sessions 
(Ireland)  Act,  1851,  sec.  42,  excludes  from  its  operation  all  pro- 
ceedings under  the  excise  laws.  The  statutes  referring  to  the 
management  and  collection  of  the  inland  revenue  are  now  regu- 
lated by  7  &  8  Geo.  IV.  c.  53 ;  4  &  5  Will  IV.  c.  51;  4  Vic  c. 
20  ;  4  &  5  Vic.  c.  81;  and  15  &  16  Vic.  c.  61.  As  all  the  pro- 
ceedings for  the  recovery  of  penalties  and  forfeitures,  under  the 
laws  relating  either  to  the  customs  or  inland  revenue,  must  be 
instituted  and  conducted  by  the  officers  of  those  respective 
boards  (a),  it  is  unnecessary  to  epitomise  the  different  offences, 
or  give  any  forms  of  procedure,  as  the  commissioners  supply 
their  own,  and  are  responsible  for  their  efficacy.  But  as  4ihe 
jurisdiction  of  the  J.  P.s  are  involved  in  what  they  are  called 
upon  to  perform  under  the  excise  laws,  it  is  necessary  to  give 
them  extracts  of  those  portions  of  the  act  which  regulate  their 
jurisdiction  in  summary  proceedings. 

PrasectUions  be/ore  justices  of  the  pecux.]  By  7  &  8  Geo.  FV.  c. 
53,  s.  65,  it  is  enacted,  that  for  the  recovery  of  any  penalty  im- 
posed by  any  act  relating  to  the  revenue  of  excise,  or  for  the 
condemnation  of  any  goods  seized  as  forfeited,  where  the  offence 
shall  have  been  committed,  or  the  person  committing  the  same 
shall  be  found,  or  where  the  goods  shall  have  been  seized,  in  any 
part  of  the  United  Kingdom,  the  information  may  be  exhibited 
before  any  one  or  more  of  His  Majesty's  justices  of  the  peace  for 
the  county,  shire,  division,  city,  town,  or  place  wherein  the  offence 
shall  have  been  committed,  or  the  person  committing  the  same 
shall  be  found,  or  whore  tlie  goods  shall  have  been  seized  as 
aforesaid ;  and  such  information  shall  and  may  be  heard,  adjudged, 
and  determined  by  any  two  or  more  of  His  Majesty's  justices  of 
the  peace  for  the  said  county,  shire,  division,  city,  town,  or  place. 

Ttoo  or  more  J,  P,s  to  meet  every  3  months  to  adjudge  excise  cases\. 
By  s.  67,  any  two  or  more  justices  of  the  peace,  in  the  several 
counties,  &c.,  shall  meet  once  in  every  three  months  in  their  re- 
spective jurisdictions,  or  oftener  if  there  shall  be  occ€»ion  so  to  do, 
to  hear  and  determine  all  matters  relating  to  the  revenue  of  ex- 
cise, and  all  informations  to  bo  exhibited  for  any  penalty  incurred, 
or  for  the  condemnation  of  any  goods  seized  as  forfeited.  Pro- 
vided always,  that  if  it  shall  happen  that  any  J.  P.  before  whom 
any  such  information  shall  have  been  exhibited,  or  before  whom 
any  proceedings  shall  have  been  had  upon  any  such  information 
shall  die  or  be  absent  at  any  time  pending  such  proceeding,  so 
that  the  further  attendance  of  any  such  justice  cannot  be  procured 

(a)  7  &  8  Geo.  IV.  e.  53,  a.  61. 
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it  shall  be  lawful  for  any  other  J.  P.  within  the  same  jurisdiction 
to  act  as  if  such  information  had  been  at  first  exhibited  before 
him ;  and  all  powers  given  by  any  act  relating  to  J.  P.8,  &c, 
respecting  summary  proceedings,  shall  be  enforced  and  executed 
for  the  conviction  of  any  person  prosecuted  by  order  of  the  com- 
missioners of  excise,  &c,  as  if  such  powers,  &c.,  were  contained 
in  the  body  of  that  act. 

No  officer  of  excise  to  act  as  justice  in  excise  ca^s,]  By  s.  68  it 
shall  not  be  lawful  for  any  officer  of  excise  to  act  as  a  justice  of 
the  peace  in  the  execution  of  any  of  the  powers  contained  in  any 
act  relating  to  the  revenue  of  excise  ;  and  it  shall  not  be  lawful 
for  any  trader  subject  to  the  excise  laws  to  act  as  a  justice  of  the 
peace  in  any  case  which  relates  to  the  particular  trade  or  business 
of  such  trader,  or  in  any  case  in  which  he  shall  be  in  anywise,  as 
such  trader,  concerned  or  interested. 

As  to  seizure  of/orfeittd  goods.]  By  s.  34  if  any  officer  of  excise 
shall  suspect  that  any  goods  forfeited  under  any  act  relating  to 
the  revenue  of  excise  are  in  any  place,  then,  upon  oath  being 
made  before  one  or  more  justices  of  the  peace  for  the  county,  &c* 
where  such  officer  shall  suspect  such  goods  to  be  concealed^  set- 
ting forth  the  ground  of  such  suspicion,  it  shall  be  lawful,  by 
special  warrant  or  warrants  under  his  or  their  hands,  to  authorize 
such  officer  by  day  or  by  night,  (but  if  between  the  hours  of 
eleven  of  the  clock  at  night  and  five  in  the  morning,  then  in  the 
presence  of  a  constable  or  other  lawful  officer  of  the  peace,)  to 
enter  into  such  place  and  to  seize  and  carry  away  the  same :  and 
it  shall  be  lawful  for  any  officer  to  whom  any  such  warrant  shall 
be  given,  in  case  of  resistance,  to  break  open  any  door,  and  to  re- 
move any  other  impediment  to  such  search  or  seizure. 

Time  limited  for  prosecutions.]  By  11  &  12  Vic  c  118,  b.  3, 
every  information  for  the  recovery  of  any  penalty  should  be  ex- 
hibited within  six  calendar  months  after  the  offence  shall  have 
been  committed. 

Mode  of  proceeding.]  By  7  &  8  Geo.  IV.  c.  53,  s.  61,  all  pro- 
ceedings for  the  recovery  of  any  penalty  must  be  instituted  by 
order  of  the  commissioners,  and  in  the  name  of  an  officer  of  the 
inland  revenue  customs,  or  in  that  of  the  attorney  or  8olicito^ 
general. 

Persons  may  he  prosecuted  jointly  or  severally.']  By  s.  70,  where 
by  any  act  of  parliament  relating  to  the  revenue  a  penalty  i» 
imposed  upon  every  person  committing  the  offence,  and  such 
offence  shall  have  been  or  shall  be  committed  by  several  personB 
jointly,  such  several  persons  shall  jointly  and  severally  incur 
every  such  penalty,  and  it  shall  be  lawful  to  proceed  against  such 
persons  jointly  or  severally. 

Justices  may  proceed  to  give  judgment]    By  s.  66  any  two  or 
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more  justices  of  the  peace  are  required,  upon  an  information  hav- 
ing b^n  exhibited,  and  upon  the  appearance  and  pleading,  of 
the  person,  or  in  default  of  such  appearance  and  pleading,  upon 
proof  of  the  ser\dces  of  such  summons,  to  proceed  in  the  examin- 
ation, and  to  give  judgment  as  well  for  any  such  penalty  as  shall 
be  found  to  have  been  incurred,  as  for  the  condemnation  of  any 
goods  seized,  which  upon  such  examination  shall  be  found  to  be 
forfeited,  and  such  justices  are  hereby  authorized  to  grant  a  war- 
rant under  their  hands  for  the  due  execution  of  such  judgment. 

Where  one  justice  alone  may  act]  But  by  7  &  8  Geo.  IV.  c. 
56,  s.  7,  where  an  information  is  exhibited  under  any  act  relating 
to  the  revenue,  it  may  be  receive  by  one  justice  of  the  peace,  who 
may  issue  a  summons  for  the  person  to  appear  before  any  two 
justices  of  the  peace,  and  after  the  hearing  and  conviction,  any 
one  of  the  said  justices,  or  any  other  justice,  may  issue  his  war- 
rant to  enforce  the  conviction  ;  and  when,  in  default  of  payment, 
the  imprisonment  takes  place,  the  imprisonment  shall  be  reckoned 
from  the  time  of  the  commencement  of  such  imprisonment. 

Summons.]  By  4  &  5  William  IV.  c.  51,  s.  19,  a  notice  in 
writuig  of  the  information  having  been  es^hibited  shall  be  given 
within  one  week  after  exhibiting  it ;  and  the  justice  of  the  peace 
shall  summon  the  person  accused  to  appear  and  plead,  and  to  at- 
tend the  hearing  of  such  information  at  a  time  and  place  to  bo 
named  in  such  summons,  which  shall  be  served  upon  every  such 
person  ten  days  before  the  time  appointed,  and  which  summons 
may  include  such  notice.  Provided  always^  that  where  such 
information  shall  be  exhibited  for  the  recovery  of  double  the  value 
of  any  duty,  it  shall  be  sufficient  if  such  summons  be  served 
twelve  hours  before  the  time  appointed  in  such  summons.  And 
provided  also,  that  in  all  cases  it  shall  be  deemed  and  taken  to 
be  sufficient  delivery  and  service  of  any  such  notice  and  summons, 
if  a  copy  be  left  at  or  upon  the  place  used  or  occupied  by  any 
such  person  for  carrying  on  his  trade  or  business,  or  at  the  build- 
ing or  place  where  any  such  offence  shall  have  been  committed 
or  such  seizure  made,  or  at  the  place  of  residence  or  with  the  wife, 
or  cliild,  or  servant  of  any  such  person,  the  same  being  directed 
to  such  person  by  his  right  or  assumed  name ;  or  where  any  such 
offence  shall  have  been  committed  or  discovered  in  transit,  or  any 
seizure  made  in  transit,  and  the  place  of  business  or  residence  of 
the  offender  shall  be  unknown  to  the  person  discovering  such 
offence,  it  shall  be  sufficient  if  such  notice  and  summons,  or  a 
copy  thereof,  be  affixed  at  or  upon  some  conspicuous  part  of  the 
office  of  excise  next  to  where  such  offence  shall  have  have  been 
committed  or  discovered,  directed  to  such  offender  by  his  right 
or  assumed  name,  and  if  not  known,  without  any  name  or  names. 

When  party  informed  against  is  in  prison,]     By  7  &  8  Geo.  IV. 
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c.  53,  8  77,  where  any  person  shall  be  in  prison,  and  any  informa- 
tion shall  be  exhibited  before  any  justice  of  the  peace  against 
such  person  for  the  recovery  of  any  penalty,  or  for  the  condem- 
nation of  any  goods  seized  as  forfeited,  claimed  by  such  person ; 
and  such  person,  on  a  copy  of  such  information  being  delivered 
to  the  gaoler,  with  a  summons  to  appear  and  plead  at  the  hearing 
of  such  information,  shall  not  appear  in  person,  or  by  some  person 
duly  authorized,  to  such  information,  such  proceedings  shall  be 
thereupon  respectively  had  as  are  therein  before  provided  and 
directed  in  cases  of  default  of  appearance  to  any  such  information. 

Judgment  to  he  given  on  the  merits^  By  s.  73,  the  justices  of 
the  peace  are  required,  upon  the  appearance  of  any  person  sum- 
moned upon  any  information  or  in  default  of  the  appearance,  and 
upon  the  proof  of  the  service  of  such  summons,  to  proceed  to  the 
examination  of  the  facts  alleged  in  such  information,  and  of  the 
witness  or  witnesses  on  either  side,  upon  oath,  touching  the  pen- 
alty alleged  in  such  information  to  have  been  incurretl,  or  the 
forfeiture  <^f  any  goods  therein  alleged  to  have  been  seized  as  for- 
feited, and  thereupon  to  give  judgment  accordingly,  notAvithstand- 
ing  any  defect  of  form  in  such  information,  or  in  any  proceedings 
relating  thereto. 

How  the  value  of  goods  is  to  he  ascertained,']  By  7  &  8  Gteo.  IV. 
c.  56,  s.  6,  where  the  penalty  is  to  be  determined  by  the  value  of 
goods,  such  value  is  to  be  taken  at  the  rate  the  goods  bear  at  the 
time  in  London. 

Penalties  of  treble  vahu!.]  By  7  &  8  Geo.  IV.  c.  53,  s.  69, 
where  any  penalty  of  treble  the  value  of  the  goods  is  imposed  in 
respect  of  any  offence  committed  by  any  person  against  such  act> 
he  shall  thereupon  forfeit  for  every  such  offence  either  treble  the 
value  of  the  goods,  to  be  estimated  at  the  price  for  which  the  best 
goods,  of  the  like  kind,  for  which  duties  thereon  have  been  paid, 
were  sold  for  in  Dublin  at  the  time  of  the  commission  of  such 
offence,  or  the  sum  of  one  hundred  pounds  instead  of  such  treble 
value,  at  the  election  of  the  commissioners  of  excise  or  customs, 
or  the  person  who  shall  inform  or  sue  for  the  same. 

Mitigation  of  penalty  {n}.]  By  4  &  5  Will.  IV.  c  51,  s.  20, 
no  J.  P.  on  the  hearing  of  any  information  for  the  recovery  of 
double  the  value  of  any  duty  or  duties  of  excise  neglected  to  be 
paid  or  cleared  off,  shall  have  power  to  mitigate  the  said  ^naltj 
of  the  double  value  of  such  duties,  but  the  said  justices  shall  in 
all  cases  convict  the  defendant  in  the  full  penalty  of  double  the 
value  of  the  duties ;  and  no  justices  of  the  peace  before  whom 
any  person,  having  been  arrested  and  detained  under  any  act  re- 

(fr)  See  7  &  8  Geo.  IV.  c.  53,  b.  78,      gate  penalties, 
which  gives  justices  power  to  miti- 
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lating  to  the  revenue  of  excise,  and  liable  to  the  payment  of  any 
penalty,  and  in  default  of  the  immediate  payment  thereof  to  be 
committed  to  prison  for  a  limited  period,  shall  have  any  power 
or  authority  to  mitigate  such  penalty,  except  where  a  special 
power  for  the  mitigation  of  such  penalty  shall  be  given. 

Application  of  penalties,^  By  7  &  8  Geo.  IV.  a  56,  s.  11,  all 
penalties  which  may  be  recovered  before  a^y  justice  of  the  peace, 
on  any  prosecution  by  order  of  the  inland  revenue,  shall  be  paid 
to  them  or  the  person  appointed  to  receive  the  same. 

Proceedings  on  condemning  goods  when  the  owner  does  not  appear,"] 
By  7  &  8  Geo.  IV.  c.  53,  s.  93,  where  goods  are  seized  and  not 
claimed,  it  shall  be  lawful  for  any  officer  who  shall  have  made 
such  seizure,  to  cause  a  notice,  issued  by  any  justice  of  the  peace 
within  whose  jurisdiction  any  such  seizure  shall  have  been  made, 
and  before  whom  any  information  shall  have  been  exhibited  for 
the  condemnation  thereof,  to  be  affixed  on  some  conspicuous  part 
of  the  outside  of  the  othce  of  excise  next  to  the  place  where  such 
seizure  shall  have  been  made,  during  the  market  day  next  after 
the  expiration  of  six  days  from  the  day  on  which  such  seizure 
was  made,  or  during  any  other  subsequent  market  day ;  in  which 
notice  there  shall  be  specifie<l  the  day  (the  same  being  any  day 
after  the  termination  of  eight  days  from  the  date  of  such  notice) 
and  the  place  when  and  where  the  justices  of  the  peace  will  pro- 
ceed to  the  hearing  and  adjudging  of  the  matter  of  any  such  sei- 
zure ;  and  it  shall  be  lawful  for  the  said  justice  of  the  peace  within 
his  jurisdiction,  and  he  is  hereby  required  to  proceed  on  the  day 
and  at  the  place  mentioned  in  such  notice,  to  examine  into  the 
cause  of  any  such  seizure,  and  to  give  judgment  accordingly. 

Evidence,]  By  7  &  8  Geo.  IV.  c  53,  s.  71,  where,  in  any 
information  for  the  recovery  of  any  penalty,  or  for  the  condem- 
nation of  any  goods,  &c.  seized  as  forfeited  imder  any  act  relating 
to  the  revenue  of  excise  or  customs,  any  allegation  shall  be  made 
that  such  information  was  exhibited,  or  that  the  commissioner 
and  assistant  commissioners  of  excise  or  customs  in  Ireland  had 
ordered  such  information  to  be  exhibited,  or  that  they  or  the 
informant  had  made  their  election,  as  in  such  information  shall 
be  averred,  such  averment  shall  be  deemed  to  be  suflBcient  proof 
of  such  facts  so  averred,  without  any  further  evidence  thereof. 

On  trials  of  seizures  merits  to  he  proceeded  on.]  By  7  &  8  Geo. 
IV.  c.  53,  s.  64,  on  all  trials  of  seizures  whatsoever,  the  seizure, 
together  with  the  manner  of  making  the  same,  shall  be  taken  to 
have  been  as  set  forth  in  the  information,  without  any  evidence 
thereof ;  and  it  shall  be  lawful  for  judicial  persons  before  whom 
any  such  seizure  shall  be  brought  to  trial  or  hearing,  to  proceed 
to  trial  without  inquiring  into  the  manner  of  making  the  seizure. 

Proof  of  keeping  an  office.]    By  s.  17,  if  upon  the  trial  of  an)[ 
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information,  &c.  any  question  shall  be  made  concerning  thckeep- 
iiij^  of  any  office  of  excise,  or  whether  any  person  is  or  was  an 
officer  of  exciise,  or  commissioned  to  act  as  such,  evidence  of  the 
actual  keeping  of  such  office,  or  that  such  person  is  or  was  reputed 
to  be  such  officer,  shall  in  every  such  case  be  token  to  be  suffi- 
cient proof  of  such  facts,  without  proving  the  particular  appoint- 
ment or  other  authority  whertiby  such  person  is  or  was  appointed 
to  be  such  officer,  unless  by  other  evidence  the  coutiary  be  made 
to  appear. 

Wfuit  shall  be  suffideiit  proof  on  trial,']  By  s.  72,  upon  the 
trial  of  any  information,  &c.  or  in  any  other  legal  proceeding 
where  it  may  be  necessary  to  give  proof  of  any  order  issued  by 
the  commissioners  of  excise,  the  instructions  which  shall  have 
been  officially  received  by  the  officer  of  excise  of  the  district  or 
place  in  which  the  subject  matter  of  any  such  information,  4c. 
or  other  proceeding  may  have  arisen  for  the  direction  and  gover- 
ment  of  such  officer,  &c.  and  in  which  such  order  is  mentioned, 
and  under  which  such  officer,  &c.  shall  have  acted,  shall  be  taken 
to  be  sufficient  evidence  of  such  order.  By  s,  76,  if,  upon  any 
information  for  the  recovery  of  any  penalty  incurred,  or  for  the 
condemnation  of  any  goods,  &c.  seized  as  forfeited,  under  any  act 
relating  to  the  revenue  of  excise  or  customs,  any  question  shall 
be  made  whether  any  duty  of  excise  or  customs  has  been  paid 
upon  the  goods,  &c.  in  such  information  mentioned,  or  whether 
such  goods,  &c.  are  of  such  sort  as  in  such  inlbrmation  is  alleged, 
the  proof  of  the  payment  of  such  duty,  or  that  the  said  goods, 
&c.  are  not  of  such  a  sort,  shall  lie  upon  the  proprietor  or  claimer 
thereof. 

Officers  and  informers  to  he  competent  tdtnesses.]  By  7  &  8  Gea 
IV.  c.  53,  s  .75,  if  upon  the  hearing  of  any  information  for  the 
recovery  of  any  penalty,  or  for  the  condemnation  of  any  goods, 
&c.  under  any  other  act  relating  to  the  revenue  of  excise,  any 
officer  of  exciise,  or  any  other  person  who  may  bo  entitled  to  any 
share  of  such  penalty  or  seizure,  shall  be  admitted  by  the  justices 
l)efore  whom  such  iufomiation  shall  be  heard,  to  give  evidence, 
and  shall  be  taken  to  be  a  competent  witnesss  upon  such  hearing. 

Witnesses  svmmoned  and  not  appearin/jfj  ^c]  By  s.  74,  the 
commissioners  of  excise  and  justice  before  whom  any  information, 
&c.  under  any  act  relating  to  the  revenue  of  excise,  shall  be 
brought,  are  authorized  to  summon  every  person  (other  than  the 
person  against  whom  such  information  is  exhibited)^  in  what- 
ever part  of  the  United  Kingdom  any  such  person  shall  then  be, 
to  appear  before  the  justices  who  are  to  determine  such  informa- 
tion, at  a  certain  time  and  place  set  forth  in  such  sxmimons^  to 
give  evidence  on  such  information ;  and  every  person  being  » 
siunmoned,  and  having  the  reasonable  expenses  tendered,  who 
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shall  neglect  or  refuse  to  appear,  or  who,  having  bo  appeared 
shall  refuse  to  take  oath  or  give  evidence,  shall  for  every  such 
offence  forfeit  fifty  pounds. 

Appeal  to  justices  at  quarter  «f«norw.]  By  s.  82,  in  case  the 
complainant  or  defendant  in  any  information  exhibited  before 
any  J.  P.  shall  feel  aggrieved  by  the  judgment  given,  it  shall  be 
lawful  for  such  complainant  or  defendant,  upon  giving  such  notice 
as  hereinafter  mentioned,  to  appeal  therefrom  to  the  justices  as- 
sembled at  the  next  general  quarter  sessions  of  the  peace,  to  be 
holden  in  and  for  the  county,  &c.  in  which  such  judgment  shall 
have  been  given :  and  it  shall  be  lawful  for  the  J.  P.  at  such  ses- 
fiions  to  hear  and  determine  such  appeal ;  and  if  upon  any  such 
appeal  any  defect  in  form  shall  be  found  in  the  information,  or  in 
any  part  of  the  proceedings  relating  thereto,  every  such  defect 
shall  be  amended  by  order  of  such  justices,  or  the  major  part  of 
them  before  whom  such  appeal  shall  be  brought  (c). 

No  appeal  allotued  unless  a  notice  of  appeal  given.^  By  s.  83, 
no  appeal  shall  be  allowed  unless  the  appellant  shall,  immedi- 
ately upon  the  giving  of  the  judgment  appealed  against,  give 
notice  in  writing  of  such  appeal  to  the  justices  from  whose  judg- 
ment such  appeal  shall  be  made,  and  also  to  the  adverse  parties 
on  such  appeal,  and  shall  lodge  such  notice  with  the  clerk  of  the 
peace  for  the  justices  at  such  general  quarter  sessions  before  whom 
such  appeal  is  to  be  finally  adjudged  and  determined ;  and  such 
party  shall  also  within  three  days  next  after  the  giving  of  the 
judgment  appealed  against,  place  in  the  hands  of  the  collector 
or  supervisor  in  whose  district  the  information  shall  have  been ' 
exhibited,  the  amount  of  the  penalty  in  which  such  party  shall 
have  been  convicted. 

When  tlte  appeal  shall  he  to  the  following  8essions.'\  By  4  &  5 
WilL  IV.  c.  51,  s.  23,  if  there  shall  not  be  twenty  days  between 
the  time  of  any  judgment  being  given  and  the  next  quarter  ses- 
sions, and  the  par^  shall  appeal  against  the  same,  then  such 
appeal  may  be  to  the  quarter  sessions  next  after  the  expiration 
of  twenty  days  from  the  giving  of  such  judgment,  and  any  notice 
of  appeal  may  be  given  by  an  officer  who  shall  attend  and  con- 

(c)  On  an  information  under  this  notice  of  appeal  was  limited  to  the 

act  which  contained  four  counts,  the  judgment  of  the  convicting  justices 

justices  convicted  on  the  fourth  count  upon  the  fourth  count ;  and  that  if, 

and  acquitted  on  the  others.     The  on  the  hearing,  the  court  of  appeal 

defendant  gave  notice  of  appeal  from  was  of  opinion  that  the  count  was  not 

the  judgment  to  the  sessions ;  but  the  sustained  by  the  evidence  adduced, 

officer,  on  the  part  of  the  crown,  gave  but  that  the  second  count  was,  the 

no  notice  of  appeal  against  the  judg-  judgment  must  be  altogether  for  the 

ment  of  acquittal  on  the  first  three  defendant;  R.  v.  Gamble,  16  M.  & 

counts.     Held,  that  the  defendant's  W.  384 ;  2  New  Sess.  Cases,  687. 
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<lu<t  the  proceedings  on  the  f»art  of  the  revenue,  notwithstanding 
he  may  n<>t  be  the  ofHcer  named  in  the  ini'ormation.  By  4  Vic. 
«:.  20,  s.  20,  there  mu.st  alsr*  be  seven  clear  days'  notice  of  appeal 
given  to  the  opposite  f>arty  l)efure  the  day  the  appeal  is  to  be 
tinally  heard  and  determint-d. 

Q.  S.  Of  I  apfM'al  to  examine  only  the  evidence  before  given.^  By 
7  &  8  (ieo.  IV.  c.  53,  s.  iS4,  u[H)n  every  such  appeal  it  shall  be 
lawful  for  the  justices  of  the  ]»eace  at  the  quarter  sessions  before 
whom  any  apjKial  shall  l)e  bnmght,  to  re-hear  upon  oath  and  to 
re-examine  the  same  witnesses,  and  to  re-consider  the  same  evi- 
dence, and  the  merit**  of  the  ca.>e  whereon  the  original  judgment 
shall  have  been  given ;  and  they  shall  not  examine  any  evidence 
or  any  witness*'s  different  from  the  evidence  and  the  witnesses 
which  and  who  shall  have  been  before  examined  at  the  hearing 
of  the  information  ujKin  which  the  original  judgment  shall  have 
}K*en  given  ;  and  such  J.  P.s  at  sessions  are  empowered,  on  any 
such  appcjal,  to  reverse  or  confirm  in  the  whole  or  in  part  the 
judgment  apjM.-aled  against,  or  to  give  such  new  or  different 
judgment  as  they  shall  think  fit ;  and  such  justices  of  the  peace 
shall  in  any  such  new  judgment  have  the  same  power  of  mitiga- 
tion as  is  herein-before  by  this  act  given  to  justices  of  the  peace; 
Provided  always  that  it  shall  be  lawful  for  the  justices  of  the 
|Kiace  at  qtiarter  sessions  to  state  the  facts  of  any  case  for  the 
opinion  and  direction  of  the  Court  of  l^^chequer. 

Wifnessts  on  liearing  the  ap})eal.]  But  by  4  &  5  WilL  IV.  c 
51,  8.  24,  after  reciting  that  great  inconvenience  has  been  experi- 
enced by  justices  decidmg  on  alleged  defects  in  informations, 
and  dismissing  the  same  without  any  examination  of  witnesses, 
wherciby  the  remedy  of  appeal  had  been  lost ;  it  is  enacted  that 
wln^re  the  justice  of  the  i)eace  shall  dismiss  such  information 
without  (jxami nation  of  witnesses,  the  several  witnesses  refused 
U)  be  examined  shall  be  tendered  to  the  justices  for  examination 
<m  the  i)art  of  the  infonner  or  defendant,  and  the  said  justices 
shall,  on  ascertjiining  the  witnesses  so  tendered  for  examination 
to  be  pres(3nt,  cause  their  names  to  be  tiiken  down  in  writing 
and  shall  transmit  the  same  with  the  information  and  judgment 
to  the  quarter  sessions ;  and  the  severAl  witnesses  so  tendered 
for  examijiation,  and  whose  names  shall  be  so  transmitted,  shall 
on  the  hearing  of  the  appeal  be  examined  in  the  case,  although 
not  examined  before  the  justices  on  the  original  hearing  and 
judgment. 

Adjournment,]  By  4  &  5  Will  IV.  c.  51,  s.  23,  the  sessions 
have  power  to  adjourn  the  appeal  to  the  next  quarter  sessioDS. 

Proceedings  upon  detemiinution  of  appeal^  By  7  &  8  Geo  FS^ 
c.  53,  8.  85,  where  the  judgment  of  the  justices  appealed  against 
^hail  be  affirmed,  such  judgment  shall  be  enforced  by  the  justiGe 
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of  the  peace  in  like  manner  as  if  there  had  heen  no  appeal ;  and 
where  the  judgment  appealed  gainst  shall  be  reversed,  such  new 
judgment  shdl  be  executed  by  the  justice  of  the  peace  at  the 
quarter  sessions  by  whom  such  new  judgment  shall  have  been 
given. 

Sessions  shall  grant  toarrantsfor  the  levy  of 'penalties,']  By  7  & 
8  Geo.  IV.  c.  53,  s.  87,  justices  on  appeal  are  authorized  to  grant 
warrants  under  their  hands,  to  any  officer  of  excise,  for  the  sale 
of  the  goods,  &c.  which  they  shall  have  condemned ;  and  where 
the  juc^ment  to  be  enforced  shall  be  for  any  penalty,  it  shall  be 
lawful  for  such  justices  at  the  quarter  sessions  to  apply  the 
money  which  shall  have  been  so  deposited  in  satisfaction  of  such 
judgment  {d). 

Warrant  of  distress]  By  7  &  8  Geo.  IV.  c.  53,  s.  87,  if  the 
amount  deposited  is  not  sufficient  to  satisfy  the  penalty,  the 
justices  at  quarter  sessions  may  grant  a  warrant  to  levy  the 
necessary  amount. 

On  j^idgments  to  he  enforced  by  them,  when  no  appeal,]  By  s. 
86,  where  any  judgment  required  to  be  enforced  (the  same  not 
having  been  appealed  against,  or,  if  appealed  against,  having 
been  affirmed)  shall  be  for  the  condemnation  of  any  goods,  &C., 
it  shall  be  lawful  for  such  J.  P.  to  apply  the  money  which  shall 
have  been  deposited  in  satisfaction  of  such  judgment,  and  if  the 
same  shall  not  be  sufficient,  to  grant  a  warrant  to  any  officer  of 
excise  for  the  sale  of  such  goods,  &c  which  they  shall  have  con- 
demned ;  and  where  the  judgment  to  be  so  enforced  shall  be  for 
any  penalty,  it  shall  be  lawful  for  the  J.  P.  to  grant  a  warrant 
under  their  hands  to  any  officer  of  inland  revenue,  authorizing 
such  officer  to  levy  the  penalty  or  sum  of  money,  or  so  much  as 
shall  not  have  been  so  satisfied,  upon  the  goo(ls  of  such  person, 
and  either  to  detain  such  goods  in  the  place  where  they  shall 
have  been  found,  or  to  remove  the  same.  By  s.  88,  it  shall  be 
lawful  in  any  Igvj  warrant  to  order  th«it  the  goods  shall  be  sold 
and  disposed  of  (so  as  such  time  be  not  less  than  four  days  nor 
more  than  eight  days),  unless  the  penalty  or  sum  of  money  for 
which  such  levy  shall  be  made,  sluill  be  paid.  Bys.  89,  it  shall 
be  lawful  for  the  officer  of  excise  to  deduct  the  penalty  or  sum 
for  which  such  levy  sluill  l)e  made,  and  all  reasonable  expenses, 
and  to  return  the  overplus  to  the  proprietor.  By  s.  90,  for  want 
of  sufficient  goods  whereon  such  penalty  can  be  levied,  it  shall 
be  lawful  for  the  persons  by  whom  such  warrant  shall  have  been 

(d)  There  does  not  seem  to  be  any  be  to  serve  notice  reqairing  the  mo- 
provision  for  the  return  of  the  de-  ney  to  be  returned  forthwiw,  or  that 
posit,  if  the  conviction  below  be  proceedings  will  be  taken  for  its 
quashed.  Hie  course  to  adopt  would     recovery. 

^1 
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granted,  or  any  one  to  whom  such  return  shall  have  been  made, 
to  grant  a  warrant  to  any  officer  of  inland  revenue,  to  arrest  and 
convey  such  person  to  the  common  gaol  within  his  jurisdiction, 
and  deliver  the  person  with  a  duplicate  of  such  warrant  to  the 
gaoler,  there  to  be  kept  until  satisfaction  be  made  of  such  judg- 
ment, or  until  such  person  shall  be  onlered  by  commissioners  of 
excise  in  Ireland  to  be  liberated.  By  s.  91,  where  any  goods 
belonging  to  any  person  against  whom  any  such  warrant  for 
arrest  shall  have  been  granted,  shall  be  found  at  any  time  after 
the  granting  of  such  warrant,  it  shall  be  lawful  for  the  person 
by  whom  such  warrant  shall  have  been  granted,  or  for  any  one 
or  more  of  the  J.  P.'s  in  whose  jurisdiction  any  such  goods  shall 
be  found,  to  award  and  grant  a  fresh  warrant  to  any  officer  of 
inland  revenue,  to  levy  upon  the  goods  so  found  any  penalty  or 
any  sum  of  money  for  which  the  former  levy  warrant  may  have 
been  granted,  or  to  levy  so  much  as  may  not  have  been  before 
paid,  and  upon  payment  the  warrant  shall  be  dischai^ged,  and 
the  person  arrested  forthwith  liberated. 

Warrants  to  be  executed  upon  indorsement  by  J.  P.'\  By  s.  92, 
where  any  such  warrant  shall  be  granted,  and  cannot  be  exe- 
cuted, it  shall  bo  lawful  for  any  one  or  more  of  the  J.  P.s  for  any 
other  county,  &c.  within  the  United  Kingdom,  and  such  justice 
is  authorized  to  endorse  his  name  upon  such  warrant;  and  such 
warrant  and  endorsement  thereon  shall  be  a  sufficient  authority 
to  the  officer  of  excise  hanng  the  execution  thereof,  to  execute 
the  same  in  such  other  county,  &c.  and  to  arrest  and  convey  such 
person  or  persons  to  gaol,  &c. ;  provided  always  that  no  action 
shall  be  brought  against  any  justice  for  granting  or  endorsing 
same. 

Complaints  as  to  overcharges.]  See  4  &  5  "Will.  IV.  c.  51,  & 
27,  which  gives  jurisdiction  to  any  two  or  more  J.  P.s  to  hear 
complaints  and  adjudicate  thereon.  By  23  &  24  Vic.  c  113, 
which  amends  the  laws  relating  to  the  excise,  it  is  provided  that 
persons  retailing  beer  at  places  not  specified  in  a  licence  to  be 
deemed  to  retail  beer  without  a  licence,  and  to  be  liable  to  a 
penalty  accordingly,  s.  37.  Persons  taken  before  a  J.  P.  chaiged 
Avith  an  offence  against  the  laws  relating  to  the  excise  or  inluid 
revenue  may  be  remanded  or  admitted  to  bail,  id.  s.  39.  By 
*  23  &  24  Vic.  c.  114,  s.  9,  it  is  provided  that  no  licence  is  to  be 
granted  for  any  still  of  less  content  than  400  gallons  without 
c(^rtificate  of  three  justices  of  the  fitness  of  the  person  to  be 
licensed.  No  licence  to  be  granted  for  retailing  spirits  within 
gaols  or  houses  of  correction,  nor  shall  spirits  be  used  there 
except  such  as  shall  be  medicinally  prescribed,  id.  b.  193.  Jus- 
tices upon  information  that  spirits  are  kept  and  disposed  of  in 
any  gaol,  &c.,  may  enter  and  search,  and  empower  any  constable 
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to  seize  same,  s.  194.  Persons  hawking  or  selling  spirits  in  un- 
licensed places  to  forfeit  the  same  and  a  penalty,  and  may  be 
committed  to  the  house  of  correction  for  non-payment,  s.  195. 
J.  P.  on  information  on  oath  may  issue  warrant  to  apprehend 
persons  hawking  spirits,  s.  197.  By  24  &  25  Vic.  c.  21,  power 
is  given  to  licensed  dealers  in  spirits,  taking  out  an  additional 
licence,  to  retail  and  send  out  foreign  or  British  spirits,  in  less 
quantities  than  two  gallons,  s.  2.  Licence  may  be  granted  for 
the  sale  of  table  beer  by  retail,  not  to  be  drunk  on  the  premises 
without  persons  being  rated,  &c.  s.  3.  Licence  may  be  granted 
to  a  hawker  on  a  certificate  of  a  justice  or  an  officer  of  police, 
8.  6.  Persons  seeking  orders  for  goods  at  other  men's  houses 
to  be  deemed  hawkers,  s.  9.  House  agents  required  to  have 
licence,  s.  12. 

EXPLOSIVE  SUBSTAlfCES,  causing  bodily  injury  by, 
felony ;  24  &  25  Vic.  c.  100,  s.  20.  Exi)loding,  &c.  with  intent 
to  do  bodily  harm,  felony ;  id.  s.  29.  Placing  near  building  with 
like  intent ;  id.  s.  30.  Destroying,  &c.  house  with,  any  person 
being  therein,  felony  ;  24  &  25  Vic.  c.  97,  s.  9.  Attempting  to 
destroy  house  with,  felony ;  id.  s.  10.  Manufacturing  or  having 
in  possession,  with  intent  to  commit  a  felony ;  id.  s.  54.  Seizure 
and  search  for  ;  aee  id.  s.  55  ;  see  tit.  Gunpowder. 

EXTORTING  property  by  accusing  or  threatening  to  accuse 
of  crimes,  a  felony ;  24  &  25  Vic.  c.  96,  s.  47  ;  by  menaces  or 
force  with  intent  to  steal,  or  sending  letter  threatening  to  accuse 
of  crime  with  intent  to  extort,  felony ;  id.  ss.  45,  46. 

EXTORTION.  A  misdemeanor  at  common  law.  Extortion 
is  defined  to  be  the  taking  of  money  by  an  officer,  by  colour  of 
his  office,  either  where  none  is  due,  or  where  it  is  not  yet  due  (e). 

FACTION  FIGHTING.  Magistrates  have  been  directed  by 
circulars  dated  the  18th  day  of  June,  1861,  to  send  cases  coming 
under  this  head  to  trial  at  the  assizes  and  not  return  them  to  the 
quarter  sessions. 

FACTOR.  Fraudulently  pledging,  &c.  goods  intrusted  to 
them,  a  misdemeanor ;  24  &  25  Vic.  c.  96,  s.  78. 

FACTORIES.     By  13  &  14  Vic.  c.  54  (/),  no  young  person 


(e)  SeeLefroy,  C.L.  103  ;  see  also 
Thkeatenino. 

if)  By  this  statute,  3  &  4  WilL  IV. 
c.  103,  7  &  8  Vio.  c.  15,  and  10  &  11 
Vic.  c.  29,  are  amended,  and  this  act 
is  by  the  9th  section  to  be  construed 
with  the  other  acts.  7  &  8  Vio.  o. 
15,  is  yeiy  similar  in  its  provisions 
to  8  &  9  Vic.  c  29.    See  also  16  & 


17  Vic.  c.  104,  an  act  further  to  re- 
eulate  the  employment  of  children  in 
factories  ;  and  19  &  20  Vic.  c.  38, 
for  further  amending  the  law  re- 
lating to  labour,  and  which  fixes  a 
penalty  for  not  fencing  machineiy 
after  notice,  and  also  24  &  26  Vic 
c.  112,  being  an  act  to'phioe  the  per- 
sons employed  in  lace  factories  under 

1%* 
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and  no  female  above  eighteen  years  shall  be  employed  in  any 
factory  before  six  o'clock,  a.nL  or  after  six  o* clock,  p.nL  (save  to 
recover  lost  time) ;  and  no  young  person  and  no  female  above 
the  age  of  eighteen  shall  be  employed  in  any  factory  either  to 
recover  lost  time  or  for  any  other  purpose  on  any  Saturday  after 
two  o'clock,  p.m. ;  s.  1.  The  times  allowed  for  meal  times  shall 
be  taken  between  the  hours  of  half-past  seven  o'clock  in  the 
morning  and  six  in  the  evening.  No  young  person  and  no  female 
above  the  age  of  eighteen  years  shall,  in  order  to  recover  lost  time, 
be  employed  after  seven  o'clock  in  the  evening  of  any  day,  and 
the  times  before  six,  a.m.  and  six,  p.m.  which  any  such  young 
person  or  female  is  employed  in  any  day  shall  not  exceed  one 
hour ;  s.  4.  Power  to  employ  young  persons  and  females  from 
seven  o'clock,  a.nL  to  seven  o'clock,  p.m.  from  the  30th  day  of 
September  and  1st  day  of  April,  under  certain  regulations  ;  &  6. 
Any  child  employed  solely  in  winding  and  throwing  raw  silk, 
who  shall  have  obtained  a  surgical  certificate  of  having  completed 
his  eleventh  year,  to  be  employed  in  all  respects  as  young  persons 
may  be  under  this  act ;  s.  7  (g).  Young  pei-sons,  and  every  female 
above  the  age  of  eighteen  employed  or  allowed  to  remain  in  any 
room  where  any  manufacturing  process  is  there  carried  on,  during 
meal  times,  shall  be  deemed  to  be  employed  contrary  to  acts ;  s.  8. 
By  8  &  9  Vic.  c.  29  (^),  certificates  not  given  by  certifying  sur- 
geon must  be  by  persons  duly  authorized  and  countersign^  by 
justice  of  the  peace ;  s.  9.  If  any  sub-inspector  shall  make  a 
complaint  before  a  justice  of  the  peace,  that  the  real  age  of  a 
person  employed  without  a  surgical  certificate  is  less  than  six- 
teen years,  the  occupier  of  the  print  work  shall  be  liable  to  the 
penalties  for  employing  persons  for  whom  a  surgeon's  certificate 
is  required  by  law,  unless  he  cim  prove  by  the  registry  that  such 
person  is  really  sixteen  years  of  age;  s.  18.  Occupier  of  the 
print  work  to  be  liable  for  ofiences  against  this  act  in  the  first 
instance,  but  he  may  put  the  liability  on  the  actual  offender,  and 
summon  him  before  a  justice  of  the  peace ;  s.  30.  Complaints 
for  ofiences  against  this  act  to  be  made  within  two  months  after 
tlie  commission  of  the  ofience,  unless  it  be  for  employing  a  child 
without  certificate,  in  which  case  it  shall  be  preferred  within  six 
months,  or  in  case  of  complauits  pimishable  at  discretion  by  fine 
or  imprisonment,  then  within  twelve  months ;  s.  31.     Proceed- 

the  Factories  Act ;  by  this  act  agents  &  8  Vic.  c.  15,  which  provides  regu- 

or  workmen  may  be  simimoncd  and  lations  as  to  children  above  elmo 

punished  for  offences  done  without  years  of  age  employed  solely  in  wind- 

the  knowledge  of  their  employers  ;  ing  and  throwing  of  raw  silk. 
see  also  23  &  24  Vic.  c.  78,  relating         {h)  This  is  an  act  to  ngnlatetbe 

to  dyeing  works.  labour  of  children,  young  penoiii, 

iff)  This  re^H^als  that  portion  of  7  and  women  in  print  wcria. 
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ings  under  this  act  may  be  heard  before  any  two  justices  of  the 
peace  having  jurisdiction ;  s.  32.  Penalty  on  persons  employing 
children,  young  persons,  and  women  contrary  to  the  provisions 
of  this  act,  for  every  offence,  not  less  than  twenty  shillings  and 
not  exceeding  three  pounds ;  and  for  illegal  employment  during 
the  night,  not  less  than  forty  shillings  and  not  exceeding  five 
pounds ;  s.  39.  Penalty  on  parents  and  others  interested  for 
conniving  at  illegal  employment,  not  less  than  five  shillings  and 
not  more  than  twenty  shillings  for  each  offence  ;  s.  40.  Persons 
convicted  for  obstructing  inspectors  in  the  execution  of  their  duty 
shall  forfeit  for  each  offence  not  less  than  three  pounds  and  not 
more  than  ten  pounds,  and  for  obstructing  them  at  night  not  less 
than  twenty  pounds  and  not  more  than  fifty  pounds ;  ss.  41,  42. 
Penalty  for  giving  or  using  untrue  certificates,  not  less  than  five 
pounds  and  not  more  than  twenty  pounds,  or  imprisonment  not 
exceeding  six  calendar  months ;  s.  43.  The  penalty  for  any 
offence  against  this  act  for  which  no  special  penalty  is  provided 
shall  be  not  less  than  two  pounds  and  not  more  than  five  pounds ; 
s.  44.  Persons  convicted  twice  within  twelve  months  for  the 
same  kind  of  offence  against  this  act,  shall  pay  for  the  second 
offence  not  less  than  one  half  of  the  highest  penalty  for  that 
offence,  and  if  convicted  three  times  within  twelve  months  for 
the  same  offence  shall  pay  not  less  than  two-thirds  of  the  highest 
penalty,  and  if  convicted  more  than  three  times  within  twenty- 
four  months,  he  shall  pay  the  highest  penalty ;  s.  46.  In  all 
cases  in  which  a  justice  of  the  peace  is  empowered  to  act,  he 
shall  not  be  the  occupier  of  the  print  work,  or  father,  son,  or 
brother  of  the  occupier ;  s.  53. 

FALSE  IMPRISONMENT.  Misdemeanor  at  common  law. 
Every  confinement  or  detention  by  force  is  an  imprisonment  (t). 

FALSE  PRETENCES.  Obtaining  money  or  other  security, 
&c.  with  intent  to  defraud,  a  misdemeanor ;  24  &  25  Vic.  c.  96, 
«.  88 ;  inducing  persons  by  fraud  to  execute  deeds  and  other 
instruments,  like  offence ;  id.  s.  90. 

FAIRS  AND  MARKETS.  See  U  &  15  Vic.  c.  92,  s.  17, 
for  disputes  in,  ante,  p.  413 ;  see  also  14  &  15  Vic.  c.  93,  s,  8,  as 
to  power  of  J.  P.  to  hear  cases  out  of  petty  sessions,  ante,  p.  327. 

FERN.     See  Index. 

FIRE-ARMS  AND  FIRE-WORKS.  1^  ante,  p.  398,  for 
offence  of  discharging,  on  roads,  or  within  sixty  yards  of  centre, 
or  on  streets.  Throwing  fire-works  in  any  thoroughfare  or  public 
place,  penalty  not  exceeding  five  pounds,  before  two  J.  P.sj 
23  &  24  Vic.  c.  139,  s.  9.    See  tit :  Arms;  Gunpowder. 

FIRES  AND  FIRE  ENGINES.    By  10  &  11  Vic.  c.  89, 

(t)  2  Intt.  509 
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setting  chimneys  wilfully  on  fire,  penal  in  five  pounds  ;  acciden- 
tally allowing  chimneys  to  catch  fire,  penal  in  ten  shillings ;  but 
forfeiture  not  incurred  if  proved  to  justice  of  the  peace  before 
whom  case  heard,  that  the  fire  was  in  nowise  owing  to  omission, 
neglect,  or  carelessness;  and  the  commissioners  may  send  the 
engines  and  the  firemen  beyond  the  limits,  when  requisite,  to 
extinguish  fire,  the  owners  paying  the  expenses  ;  which,  if  dis- 
puted, shall  be  determined  by  two  justices  of  the  peace ;  &  30, 
&c.  By  9  Geo.  IV.  c.  82,  wUfdUy  injuring  fire  engines^  &c.  on 
conviction  before  justice  of  the  j>eace,  first  offence,  penalty  not 
exceeding  five  pounds ;  second,  not  exceeding  ten  pounds;  third 
and  every  subsequent  offence,  not  exceeding  fifteen  pounds; 
8.  63.  Obstructing  or  causing  to  be  obstructed  any  railway 
engine,  a  misdemeanor ;  24  &  25  Vic.  c.  97,  s.  36. 

FISH.     JSee  Index. 

FISHERIES.  In  presenting  to  the  magistrates  a  concise 
treatise  on  the  Fishery  Laws  of  Ireland  the  editor  has  endea- 
voured to  give  such  explanations  as  are  likely  to  be  of  use  by 
pointing  out  in  the  notes  to  the  numerous  statutes  passed  from 
time  to  time  those  portions  which  are  either  repealed  or  affected 
by  subsequent  acts,  the  terms  of  the  statutes  having  been  short- 
ened where  practicable  to  avoid  prolixity.  Magistrates  must  be 
cautious  in  the  way  i)enalties  are  awarded  under  the  fishery  acta 
Attention  is  therefore  expressly  drawn  to  the  21  &  22  Via  c 
100,  s.  28,  ante  p.  314,  where  there  is  an  express  provision  thai 
the  penalties  incurred  under  11  &  12  Vic.  a  92,  are  to  be  awarded 
in  the  following  manner,  viz. :  not  more  than  one-thiid  shall 
be  given  to  the  informer,  and  the  residue  shall  be  applied  as  di- 
rected by  the  11  &  12  Vic.  c.  92,  for  the  district  formed  under 
that  act  in  which  such  offence  shall  have  been  committed  (/). 
Some  difficulty  arises  from  the  very  slovenly  way  the  28th  sec 
above  mentioned  has  been  prepared,  and  a  doubt  suggests  itself 
whether  the  penalties  imposed  imder  5  &  6  Vic.  c.  186,  or  those 
under  13  &  14  Vic.  c.  88,  are  affected  by  the  21  &  22  Vic.  c  100, 
s.  28,  by  reason  of  those  statutes  not  being  referred  to  in  the 
latter  act.  Perhaps  the  soundest  construction  to  hold  ia,  that 
the  provisions  as  to  penalties  under  all  the  fishery  acts  are  incor- 
porated into  and  regulated  by  the  11  &  12  Vic.  c.  92,  s.  35,  and 
that  the  alteration  of  that  sec.  by  the  21  &  22  Vic.  c.  100,  a.  28, 
affects  and  regulates  the  disposition  of  penalties  under  all  the 
statutes.  This  construction,  however,  is  not  free  from  doubt^  as 
the  provisions  are  penal  and  to  be  construed  strictly.  By  5  ^  6 
Vic  c.  106,  s.  1,  all  former  fishery  acts  are  repealed^  and  by  a.  2, 
the  commissioners  of  pubHc  works  are  to  be  the  commiaaiaDeTs 

0)  See  11  &  12  Vic.  c.  92,  ■.  35, 
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for  this  act  ^  8  &  9  Vic.  c.  108,  s.  1,  which  empowers  the 
treasury  to  appoint  a  commissioner  for  fisheries. 

Sec.  3.  [Fishermen,  ^c,  may  me  waste  shores  for  the  purposes 
of  fishing.']  It  shall  be  lawful  for  all  fishennen  and  persons  em- 
ployed by  them  to  enter  upon  all  such  beaches,  strands,  and  wastes 
on  or  adjoining  the  sea  shore,or  any  estuary,  as  may  be  necessary 
for  the  purpose  of  carrying  on  any  herring  or  other  sea  fishing, 
and  also  to  draw  up  and  spread  their  nets  and  land  their  fish 
upon  any  such  beach,  strand,  or  waste  :  provided  nevertheless, 
that  they  shall  not  erect  any  fixtures  or  fixed  nets  thereon,  save 
as  herein -after  provided. 

Sec.  4.  \0r  wijAching  for  fi>sk?[  It  shall  be  lawful  for  all  watch- 
men, directors,  and  guiders  of  fishermen,  and  all  such  fishermen 
themselves,  and  such  other  persons  as  shall  necessarily  attend  the 
nets  or  fishings  at  the  times  of  fishing  for  herrings,  pilchards, 
and  other  sea  fish,  to  enter  and  go  into  and  upon  any  lands  which 
do  lie  or  adjoin  near  nnto  any  fishing  place,  fit,  convenient,  and 
necessary  to  watch  and  to  draw  or  carry  the  fish  on  shore,  and 
there  to  watch  for  the  said  fish,  and  to  direct  and  guide  the  said 
fishermen  which  shall  be  upon  the  sea  and  sea  coasts  for  the 
taking  of  the  said  fish  :  provided  that  no  person  shall  be  em- 
powered or  authorized  by  this  act  to  enter  in  or  upon  any  enclosed 
garden,  or  any  tillage  land  with  a  growing  crop  thereon. 

Sec.  5.  \Pemliy  on  persons  for  obstructing  fishermen,]  If  any 
person  shall  resist  or  forcibly  obstruct  any  fisherman  or  person 
employed  by  him  in  entering  upon  and  using  in  the  manner  and 
for  the  purposes  aforesaid,  the  said  beaches,  strands,  wastes,  and 
other  lands,  save  gardens  and  lands  with  a  growing  crop  as  afore- 
said, every  person  so  offending  shall  for  every  such  offence  forfeit 
and  pay  not  exceeding  £5. 

Sec.  6.  [Regulations  as  to  sea  nets,]  No  net  or  other  engine  covered 
with  canvas,  hide,  or  other  material,  by  which  unsizeable  anil 
young  fish  may  be  taken  or  destroyed,  shall  be  used  on  the  sea 
coast  or  within  any  estuary,  except  for  the  purpose  of  dredging 
for  shell  fish,  and  every  person  offending  by  such  use  of  any  such 
net  or  engine  shall  forfeit  the  same,  and  shall  also  for  every  sucli 
offence  forfeit  and  pay  not  exceeding  £10. 

Sec.  7.  [iVb  It^ring  or  other  net,  save,  <frc,  to  he  left  floating  in  the 
day-time,'^  No  person  shall,  at  any  time  between  sunrise  and  sun- 
set, set,  either  in  the  sea  or  within  the  tide  way  in  any  estuary, 
any  sea  net  for  the  catching  of  herrings,  or  any  trammel  net,  or 
leave  any  drag  or  other  net  in  the  water  between  sunrise  and 
sunset,  except  stake  or  fixed  nets  for  the  catching  of  salmon,  as 
is  herein  after  provided,  and  save  also  seines  or  drift  nets  for 
pilchards  or  fish  other  than  herrings,  provided  such  stake  or 
fixed  nets  and  such  seines  or  drift  nets  be  used  at  such  times  and 
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places  as  may  not  be  prohibited  by  the  bye  laws  herein-after 
mentioned  ;  and  eyery  person  offending  by  setting  or  leaving  set 
any  such  net,  save  as  aforesaid,  shall  forfeit  the  same,  and  shall 
also  for  every  such  offence  forfeit  and  pay  not  exceeding  £10. 

Sec.  8.  [Fishermen  to  haul  up  tJieir  nets.]  Every  person  who 
shall  between  sunset  and  sunrise  have  set^  either  in  the  sea  or 
within  the  tide  way  in  any  estuary,  any  such  net  as  is  hereby 
prohibited  from  being  left  set  or  in  the  water  between  sunrise  and 
sunset^  shall  before  simrise  haul  up  and  remove  such  net  or  nets; 
and  every  person  offending  by  not  so  hauling  up  and  removing 
such  net  before  sunrise  shall  forfeit  the  net  so  set  or  in  the  water, 
and  shall  also  forfeit  and  pay  not  exceeding  £5,  unless  it  shall  be 
proved  to  the  justice  before  whom  the  complaint  shall  be  made 
that  he  was  prevented  by  sudden  storm  or  stress  of  weather  from 
hauling  up  and  removing  such  net. 

Sec.  9.  \ Penalty  on  use  of  trawl  and  trammel  nets.]  Every  per- 
son who  shall  use  any  trawl  or  trammel  net  at  any  season  or  any 
pkce,  either  in  the  sea  or  within  the  tide  way  in  any  estuary, 
when  or  where  the  use  of  the  same  shall  have  been  prohibited  by 
any  bye  law  to  be  made  as  hereinafter  mentioned,  shall  forfeit 
every  such  net  so  used,  and  shall  for  every  such  offence  also  for- 
feit and  pay  not  exceeding  £20. 

Sec.  10.  [NetSf  ^c.  siwdlnot  he  used  contrary  to  the  bye  lam  A  If 
any  person  shall  set  any  net  at  or  across  the  entrance  of  any  Day 
or  estuary  in  any  place  or  at  any  time  which  shall  be  prohibited 
by  any  such  bye  law,  every  person  so  offending  shall  forfeit  and 
pay  for  each  such  offence  not  exceeding  £5. 

Sec.  11  &  12,  which  related  to  the  stealing  of  oysters,  are  re- 
pealed by  the  24  &  25  Vic.  c.  95  (k). 

Sec.  13.  [Bait  beds  may  be  made  J]  It  shall  be  lawful  for  the 
owner  or  occupier  of  any  land  bordering  on  the  sea  or  any  estoai}', 
with  the  permission  of  the  said  commissioners,  or  for  any  person 
or  persons  with  the  consent  of  such  owner  or  occupier,  and  with 
the  permission  of  the  said  commissioners,  to  form  bait  beds 
between  the  high-water  and  low-water  mark,  and  in  all  such 
other  places  adjacent  to  their  respective  portions  of  land  as  shall 
be  suitable  for  the  purpose  ;  and  it  shall  be  lawful  for  the  several 
.  persons  planting  the  same  to  hold  them  as  private  property,  and 
to  exercise  an  exclusive  control  over  them,  so  long  as  they  shall 
be  owners  or  occupiers  of  such  land:  provided  that  the  formation 
and  planting  of  such  bait  beds  as  aforesaid  shall  not  give  any  ex- 
clusive right  or  title  to  the  occupancy  of  the  said  shore^  except 
fur  the  purpose  aforesaid,  or  to  the  appropriation  of  any  publie 
banks  or  beds  at  present  resorted  to  for  bait^  but  that  the  rights 

{k)  See  ante,  Oysters,  post. 
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hereiu-before  granted  are  to  be  consideied  as  exclusively  apply 
ing  to  places  where  no  such  public  banks  or  beds  at  present  exists 
saving  to  the  Queen,  and  to  all  the  subjects  of  this  realm,  the  free 
and  full  exercise  and  enjoyment  of  all  other  rights  of  fishing,  or 
other  rights  whatsoever  in  or  along  the  said  sea  shore  or  coast,  or 
the  shore  of  any  such  estuary  as  aforesaid,  subject  to  the  provisions 
herein  contained ;  and  provided  further  that  if  after  the  forma- 
tion and  planting  of  such  new  beds  or  banks  as  aforesaid,  any 
person  shall  interfere  with  or  take  away  any  of  the  bait  from  such 
bank  or  bed,  without  the  consent  of  the  owner  or  occupier,  every 
person  so  offending  shall  forfeit  and  pay  not  exceeding  £5. 

Sec.  14.  [Discharging  ballast  in  improper  places.']  No  person 
shall  throw  out  or  unlade  from  any  vessel  lie  ballast  thereof  or 
any  part  thereof  within  any  estuary,  harbour,  or  place,  unless 
where  the  same  may  be  allowed  by  the  said  commissioners  or  by 
the  local  regulations  of  such  harbour  or  place ;  and  any  person 
throwing  out  or  unlading  any  ballast,  unless  where  so  aUowed, 
or  the  master  or  owner  of  such  vessel,  at  the  election  of  the  per- 
son prosecuting,  shall  for  every  such  offence  forfeit  and  pay  any 
sum  not  exceeding  £10. 

Sec.  15.  [The  coasts  of  Ireland  may  he  divided  into  districts.'] 
The  said  commissioners  shall  divide  the  coast  of  Ireland  into  so 
many  districts,  to  be  designated  by  such  names,  marks,  or  letters 
as  they  shall  deem  fit,  and  such  division  and  designation  shall  be 
published  by  the  said  commissioners  in  the  Dvblin  Gazette  and 
provincial  newspapers  circulating  in  the  coimties  adjoining  the 
coast,  and  shall  also  be  entered  in  the  bye  laws  hereinafter  directed 
to  be  made  by  the  said  commissioners. 

Sec.  16.  [Fishing  vessels  on  tJie  coast  of  Ireland  to  he  registered 
and  markedJ]  At  such  of  the  coast  guard  stations  and  custom 
house  offices  within  such  districts  respectively  as  the  said  com- 
missi<jners  shall  appoint,  subject  to  the  approbation  of  the  com- 
niissionere  of  H.  M.  customs,  there  shall  be  kept  by  such  oflficer  as 
the  said  commissioners  may  appoint,  in  a  book  to  be  provided  for 
that  pur|)Ose,  a  registry  of  all  vessels  engaged  in  fishing,  and  be- 
longing to  places  within  the  district  in  which  such  coastguard  sta- 
tion or  custom  house  office  may  be  situate,  together  with  the  names 
of  the  owners  of  such  vessels,  and  of  the  ports  to  which  the  same 
may  respectively  belong,  and  the  number  of  men  usually  em- 
ployed m  eiich  such  vessel ;  and  the  owners  of  such  vessels  are 
hereby  required  to  have  registered  accordingly  their  names  and 
the  names  of  their  vessels,  and  the  ports  to  which  they  severally 
belong,  and  the  number  of  their  men ;  and  the  owner  of  each 
vessel  shall  be  furnished  by  the  registering  officer  with  a  certifi- 
cate of  such  registry  signed  by  him,  and  pay  such  sum  as  the  said 
last-meutiond  commissioners  may  direct,  not  exceeding  the  sunL 
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of  one  shilling  for  each  such  certificate;  and  sach  eeztificale  sUl 
be  conclusive  evidence  of  such  registration,  and  the  numbei;  nuzk. 
or  letter  which  shall  be  assigned  to  each  vessel  by  the  regtnenn^ 
oiHcer,  together  with  the  names  of  the  vessel,  of  the  owner,  or 
some  one  of  the  owners  where  more  than  one,  and  of  the  p?it  to 
which  such  vessel  belongs,  shall  be  painted  on  the  stem  of  such 
vessel ;  an<l  such  number  and  mark  or  letter  shall  be  also  painted 
on  the  sails  and  bows  or  quarters,  and  on  the  buoys  attached  to 
the  nets  use<l  with  such  vessel,  or  on  small  boards  perman^itly 
attached  to  such  nets  for  the  purpose,  in  such  maimer  and  in 
figures  of  such  dimensions  as  the  said  commissionerB  shall  direct; 
and  if  any  vessel  shall  be  used  for  fishing  on  any  part  of  the  coast 
of  Ireland,  or  within  any  estuary  thereof^  at  any  time  after  the 
first  day  of  January,  one  thousand  eight  hundred  and  forty-three, 
which  vessel  shall  not  have  been  so  duly  registered  as  aforesaid, 
or  on  the  stem  whereof^  the  name  of  such  vessel,  that  of  the 
owner  or  one  of  the  owners,  and  of  the  port  to  which  such  vessel 
may  belong,  shall  not  be  so  painted,  or  on  the  sails,  bows,  or 
quarters,  and  buoys  or  small  boards  attached  to  the  nets  whereof 
such  nunilxjr  or  mark  or  letter  shall  not  be  so  painted,  the  owner, 
master,  or  chief  officer  of  such  vessel  so  used  shall  for  every  such 
offence  forfeit  and  pay  not  exceeding  £10 :  provided  that  when 
any  vessel  sliall  not  be  permanently  engaged  in  fishing,  the  num- 
ber and  mark  or  letter  may  be  temporarily  attached  to  the  sails, 
bows,  and  quarters  of  such  vessel  in  such  manner  and  for  such 
time  as  shall  be  permitted  by  the  said  commissioners ;  and  pro- 
vided also,  that  vessels  belonging  to  places  out  of  Ireland  may 
for  the  purposes  of  this  act  be  registered  at  the  coast  guard  sta- 
tion or  custom  house  office,  as  the  case  may  be,  of  any  district 
within  or  adjoining  which  such  vessel  shall  be  engaged  in  fishing 
for  the  time  being,  the  owner,  master,  or  chief  officer  of  any  such 
vessel  being  subject  nevertheless  in  both  last  mentioned  cases  to 
forfeit  and  pay  not  exceeding  £10  if  he  shall  neglect  to  comply 
with  the  provisions  aforesaid. 

Sec.  17.  All  bodies  corporate,  &c.  empowered  to  demise  lands 
for  the  purpOv^es  of  tliis  act. 

Sec.  18.  [Perso?is  possessed  of  a  sevfral  Jishery  empowered  to 
erect  stake  and  other  fixed  neU  for  taking  salmon  in  any  estuary^ 
(J-c]  It  shall  and  may  bo  lawful  for  any  person  legally  possessed  of 
or  entitled  to  any  several  fishery  in  or  along  any  estuary  or  part  of 
the  sea  coiust  in  Ireland  to  fix  or  erect,  or  authorize  and  empower 
any  Icvssec^  or  assignee  to  fix  or  erect,  within  the  limits  and  bounds 
of  such  fishery,  but  subject  to  the  provisions  of  this  act,  and  such 
regulations  luid  restrictions  as  may  be  made  by  the  said  commis- 
fiiouers  pursutmt  to  the  powers  herein-after  reserved  to  them,  any 
nUike  weir,  stoke  net,  bag  net,  or  other  fixed  net  for  the  taldng 
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of  salmon  :  provided  always,  that  the  placing  or  erection  of  such 
stake  nets  or  other  fixed  nets  as  aforesaid  shall  not  give  or  con- 
fer any  right  or  title  to  the  occupancy  of  the  said  shore  (except 
for  the  purpose  of  attaching  the  said  fixed  nets  thereto) ;  saving 
to  the  Queen,  and  all  the  subjects  of  this  realm,  the  free  and  full 
exercise  and  enjoyment  of  all  other  rights  of  fishing,  or  other 
rights  whatsoever,  in  or  along  the  said  sea  shore  or  coast,  or  the 
shore  of  such  estuary  as  aforesaid,  subject  to  the  provisions  herein 
contained  (I). 

Sec.  1 9.  [Proprietors  and  lessees  of  lands  adjoining  sea  coast  may 
erect  fixed  nets  where  no  several  fishery  exists!\  It  shall  and  may 
be  lawful  for  every  person  who  shall  hold  and  occupy  as  tenant 
in  fee  simple  or  in  fee  tail,  or  as  tenant  for  life,  or  as  tenant  under 
any  lease  for  a  life,  or  as  tenant  for  years  of  which  not  less  than 
fourteen  shall  be  unexpired  at  the  time  of  first  erecting  such  net, 
any  land  adjoining  the  sea  shore,  or  any  estuary,  not  being  within 
the  limits  of  any  such  several  fishery,  to  fix  or  erect  such  stake  net 
or  other  fixed  nets  as  aforesaid  attached  to  that  part  of  the  shore 
adjoining  such  land  :  provided  always,  that  no  tenant  aforesaid 
shall  be  empowered  to  fix  or  erect  such  stake  nets  or  other  fixed 
nets  as  aforesaid,  without  the  previous  consent  in  writing  of  the 
chief  landlord  or  lessor  seised  of  any  rent  and  reversion  in  such 
land;  and  provided  also,  that  the  placing  or  erection  of  such 
stake  nets  or  other  fixed  nets  as  aforesaid  shall  not  give  or  confer 
any  right  or  title  to  the  occupancy  of  the  said  shore  (except  for 
the  purpose  of  attaching  the  said  fixed  nets  thereto  during  such 
occupancy  of  the  land  as  aforesaid) ;  saving  to  the  Queen,  and 
all  the  subjects  of  this  realm,  the  free  and  full  exercise  and  enjoy- 
ment of  all  other  rights  of  fishing,  or  other  rights  whatsoever,  in 
or  along  the  said  sea  shore  or  coast,  or  the  shore  of  such  estuary 
as  aforesaid  (m). 

Sec.  20.  [Size  of  meshes  of  stake,  bag,  or  other  sea  net,]  No  drag, 
stake,  bag,  or  other  net  or  engine  for  the  taking  of  salmon,  with 
meshes  or  openings  of  less  size  (n)  than  two  inches  and  a  half 
between  knot  and  knot  or  angle  and  angle,  to  be  measured  on 
each  side  of  the  square,  or  ten  inches  measured  round  each  such 
mesh  or  opening  in  the  clear  when  wet,  allowing  four  knots  or 
angles  to  each  mesh  or  opening,  nor  any  engine  for  the  taking  of 
salmon  which  shall  be  formed  of  wood,  ircm,  or  other  rigid  mate- 
rial, with  meshes  or  openings  of  less  width  than  three  inches  on 

(I)  See  sec.  27,  post,  and  the  (n)  See  id.  b.  11,  post,  which  re- 
notes  to  the  4l8t  section  of  11  &  12  peals  so  much  of  this  section  as  regu- 
Yic.  c.  92,  post.  lates  the  size  of  meshes,  and  fixes  the 

(m)  See  8  &  9  Vic.  c.  108  ;  s.  5,  legal  size, 
post. 
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each  side  of  the  square ;  and  where  no  meshes  or  openings  of  the 
nature  of  reticulations  shall  be  used,  of  less  width  between  the 
bare  than  two  inches,  shall  be  used  on  any  part  of  the  coast  of 
Ireland,  or  within  any  of  the  bays,  estuaries,  or  tide  ways  theieot 
save  and  except  by  the  proprietor  of  the  whole  of  the  fishery  of 
the  river  flowing  into  such  bay,  estuary,  or  tide  way,  from  the 
mouth  to  the  source  thereof^  including  its  tributary  streams ;  and 
that  if  any  j>erson  shall  offend  by  using  any  such  drag,  stake,  bag, 
or  other  net  or  engine,  with  meshes  or  openings  of  less  width 
than  aforesaid,  he  shall  for  such  offence  forfeit  and  pay  not  ex- 
cee^ling  £10,  and  such  drag,  stake,  bag,  or  other  net  or  engine 
shall  also  be  forfeited. 

Sec.  21.  [Xo  stake  or  fixed  net  to  he  injurious  to  namgation.] 
No  stake  weir,  head  weir,  stake  net,  bag  net,  fixed  net^  or  any 
contrivance  for  placing  or  erecting  a  net,  shall  in  any  case  b? 
placed  or  erected  in  such  a  manner  as  to  be  injurious  or  detri- 
mental to  navigation  ;  and  that  in  case  it  shall  be  so  placed  and 
erected  as,  in  the  judgment  of  the  said  commissioners,  to  V 
injurious  and  detrimental  to  na\4gation,  the  said  commissioners, 
upon  due  inquiry-,  after  summoning  before  them  the  owner  or 
owners  of  such  weirs  or  nets,  may  declare  such  weirs,  nets,  or 
contrivances  as  aforesaid  a  nuisance ;  and  the  said  commissioners 
are  hereby  empowered,  by  warrant  under  their  hands  and  seals, 
to  authorize  any  person  to  abate  and  remove  same  at  the  expence 
of  the  person  erecting  the  same  :  and  if  any  person  shall  again 
create  the  like  nuisance,  every  such  person  shall  for  such  offence 
forfeit  and  pay  a  sum  not  less  than  £20,  or  exceeding  £50. 

Sec.  22.  [Stake  and  other  nets  shall  not  he  placed  in  the  narrow 
parts  of  estuarieSf  nor  in  the  mouths  of  rivers,  <J"C.]  In  such  parts 
of  any  estuary  or  the  mouth  or  tidal  part  of  any  river,  where  the 
breadth  of  the  channel  at  low  water  of  spring  tides  is  less  than 
three  quarters  of  a  mile,  it  shall  not  be  lawful  (any  thing  herein 
contained  to  the  contrary  notwithstanding)  for  any  person,  save 
and  except  the  proprietor  of  a  several  fishery  in  the  whole  of  such 
estuary  and  river,  to  erect  (o)  any  such  stake  weir,  stake  net^  hag 
net^  fixed  net,  or  contrivance  for  placing  or  erecting  a  net ;  and 
tliat  where  the  breadth  of  the  mouth  or  entrance  into  the  sea  of 
any  river,  the  inland  portion  of  which  is  frequented  by  salmon,  is 
is  less  than  half  a  mile  at  low  water  of  spring  tides,  it  shall  not  be 
lawful  for  any  person  whatsoever  (save  and  except  the  proprietor 
of  a  several  fishery  within  the  limits  thereof)  to  place  or  erect  any 
such  weir  or  net  within  one  statute  mile  seaward,  coastwards,  or 
inwards  from  or  on  either  side  of  the  mouth  or  entrance  of  any 

(o)  Sec  8  li  9  Vic.  c.  108,  wo.  2,  weirs  and  nets  to  be  subjed  to  the 
post,  which  renders  the  use  of  illegal      same  penalties  as  for  eractton. 
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such  river  into  the  sea,  the  mouth  or  entrance  of  such  river  to  be 
defined  and  determined  for  such  purpose  by  the  said  commis- 
sioners; for  penalty  see  13  &  14  Vic.  c.  88,  s.  16. 

Sec.  23.  [Saving  far  stake  weirs,  ^c,  established  20  yeart.]  No- 
thing herein  contained  shall  be  construed  to  render  illegal  any  stake 
weirs  and  other  contrivances  for  placing  or  erecting  nets  which 
have  been  established  for  20  years  or  upwards  before  the  passing 
of  this  act,  in  any  estuary  or  portion  of  river  within  a  tide  way 
of  less  width  than  three  fourths  of  a  mUe  at  low  water  of  spring 
tides  :  provided  always,  that  nothing  herein  contained  in  regard 
to  the  period  during  which  such  weirs  shall  have  been  established 
or  otherwise,  shall  be  construed  to  eucrease,  lessen,  or  affect  the 
title  of  any  party  claiming  to  maintain  such  weir,  or  any  party 
disputing  such  title,  but  all  parties  shall  be  entitled  to  their  re- 
spective rights  as  if  this  act  had  not  been  passed,  except  so  far  as 
such  rights  may  depend  on  any  act  hereby  repealed,  and  provided 
also  that  such  weirs  and  contrivances  shall  in  all  other  respects 
be  subject  to,  and  the  persons  using  or  owning  the  same  bound 
by,  the  provisions  of  tliis  act. 

By  sec.  24,  stake  weirs,  &c.  erected  for  ten  years  or  upwards 
within  the  limits  of  a  several  fishery  not  to  be  deemed  illegal,  and 
by  s.  25  saving  for  head  weirs  are  contained. 

Sec.  26.  [Stake  nets  shall  not  extend  further  than  from  high  to 
low  water  mark.]  No  stake  weir,  stake  net,  nor  any  leader,  out- 
rigger, or  other  work  of  any  kind  or  description  whatsoever  con- 
nected therewith  or  adjacent  thereto,  now  erected  or  hereafter  to 
be  erected,  shall  be  placed  or  erected  or  suffered  to  remain  in 
such  a  manner  as  that  the  same  shall  extend  to  a  greater  distance 
than  from  high  water  to  low  water  mark  of  spring  tides,  save  and 
except  in  the  case  of  ebb  and  flood  weirs,  commonly  called  head 
weirs,  not  fished  by  means  of  a  fixed  net ;  nor  shall  any  such 
weir  be  so  constructed  as,  in  the  judgment  of  the  said  commis- 
sioners, to  be  capable  of  taking  young  or  unsizeable  fish,  or  the 
fry  of  salmon  or  of  any  other  fish  ;  and  the  nets  made  use  of  in 
the  formation  and  construction  of  the  said  stake  weirs  or  stake 
nets,  and  of  the  leaders  of  all  bag  or  other  fixed  nets,  shall  be 
extended  evenly  in  such  a  manner  that  the  meshes  of  the  said 
nets  shall  be  stretched  to  their  full  opening ;  and  that  all  bag 
nets  shall  be  so  placed  and  erected  as  tliat  the  netting  of  the 
leaders  thereof  can  be  raised  and  kept  out  of  the  water ;  and  that 
stake  weirs,  stake  nets,  and  other  fixed  nets  shall  be  so  placed 
and  erected  as  that  clear  openings  for  the  free  passage  of  fisli,  as 
herein  after  provided,  can  be  made  in  the  pouches  and  traps 
thereof;  and  if  any  person  shall  offend,  &c  he  shall  forfeit 
according  to  13  &  14  Vic.  c.  88,  s.  16,  post. 

Sec.  27.     [Nettfor  tuking  salmon  not  to  be  used  at  the  mouths  of 
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narrow  rivers,  dhc]  It  sliall  not  be  lawful  for  any  person  save 
and  except  the  i)roprietor  of  a  several  fishery  within  the  limits 
thereof  at  any  time  to  shoot,  draw,  or  use  any  net  for  taking 
salmon  at  the  mouth  of  any  river  opening  into  the  sea  (the  inland 
or  fresh  water  portion  of  which  river  is  frequented  by  salmon)) 
where  the  brea<lth  of  such  mouth  between  the  banks  thereof 
shall  not  exceed  a  quarter  of  a  mile  statute  measure :  and  that  it 
shall  not  be  lawful  for  any  person,  save  such  proprietor  as  afore- 
said, within  such  limits  as  aforesaid,  to  shoot,  draw,  or  use  any 
net  for  taking  salmon  within  half  a  mile  seaward,  or  along  the 
coast  from  the  mouth  of  any  such  river,  such  mouth  to  be  defined 
and  ascertained,  in  case  of  dispute,  by  the  said  commissioners ; 
and  that  it  shall  not  be  lawful  for  any  person,  save  and  except 
the  proprietor  of  a  several  fishery  in  the  whole  of  a  river  and  its 
tributaries,  within  the  limits  of  such  several  fishery,  to  shoot^ 
draw,  or  stretch  nets  entirely  across  the  mouth  or  across  any 
other  part  of  any  river ;  and  if  any  person  shall  offend  by  shoot- 
ing, drawing,  or  using  any  net  in  any  place  or  manner  hereby 
prohibited,  ho  shall  for  every  such  offence  forfeit  £10  according 
to  provisions  of  13  &  14  Vic.  c.  88,  s.  16. 

Sec.  28.  [Assaults,  d;c.  an  person  fishing  in  a  legal  manner.] 
If  any  person  shall  resist  or  obstruct  any  persons  lawfully 
engaged  in  fishing,  or  in  proceeding  to  fish,  or  in  returning  from 
fishing  as  aforesaid,  or  shall  wilfully  and  maliciously  place  any 
not  or  other  engines,  with  the  intent  and  design  to  prevent  fish 
from  entering  the  nets  of  other  persons  set  or  placed  in  a  legal 
manner  according  to  the  provisions  of  this  act,  every  person  so 
offending  shall  for  every  such  offence  forfeit  not  exceeding  £5, 
and  every  such  net  or  other  engine  so  placed  as  aforesaid  shall 
also  be  forfeited. 

Sees.  29  &  30,  relating  to  the  close  season  of  trout  and  salmon, 
are  repealed,  see  post,  9  &  10  Vic.  c.  114,  s.  1,  and  11  &  12  Vic 
c.  92,  s.  39. 

Sec.  31.  [Fixed  nets  or  engines  for  the  taking  ofeelsJ]  It  shall 
not  be  lawful  for  any  person  whatsoever,  between  the  10th  of 
Jan.  and  the  1st  of  Jult/y  to  hang  or  fix  any  coghill,  eel,  or  other 
net  or  basket,  or  basket  work,  in  the  eye,  gap,  or  sluice  of  any 
eel  or  other  weir  in  any  river,  or  to  make  use  of  any  other  fixed 
engine  for  taking  eels  ;  or  between  1st  of  July  and  the  10th  of 
Jan.  in  the  year  follo\ving  to  keep  or  leave  such  net,  basket^  or 
other  engine  set  or  in  the  water,  in  the  eye,  gaps,  or  sluices  of 
such  eel  or  other  weirs,  between  sunrise  and  sunset. 

Sec.  32.  [Close  season  for  oi/sters.]  It  shall  not  be  lawful  for 
any  person,  between  the  Ist  of  Mat/  and  the  1st  oiSep.  to  dredge 
for,  take,  catch,  or  destroy  any  oyster  or  oyster  brood,  save  and 
except  where  the  season  for  taking  the  same  shall  be  changed  by 
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the  commissioners  according  to  the  provisions  herein-after  con- 
tained (/>). 

Sec.  33.  [Commianoners  empowered  to  alter  the  cloae  Beaton  in 
any  river  or  districty  upon  inquiry  luidy  and  proof  that  such  altera- 
tifm  U  expedient,]  See  9  &  10  Vic  c.  114,  s.  1,  post,  and  the 
decision  of  the  commissioners  to  be  published ;  s.  34. 

Sec.  34.  Decision  of  commissioners  as  to  close  season. 

Sec.  36.  [Penalty  for  any  person  having  scdmon  or  trout  caught 
in  close  seasons.]  If^  during  the  close  season  for  salmon  for  or  in 
respect  of  any  river,  lake,  estuary,  or  any  part  of  the  sea  coast, 
any  person  shall  wilfully  take  or  hsh  for,  or  aid  or  assist  in  taking 
or  fishing  for,  any  salmon  or  trout  tlierein  or  therefrom,  such 
person  shall  forfeit  and  pay  any  sum  not  exceeding  £10  for  every 
such  offence  lq\  and  shall  also  forfeit  every  fish  so  taken,  and 
every  net  or  engine  by  which  the  same  may  have  been  taken ; 
and  if  any  person  shall  buy,  sell,  or  expose  to  sale  (r),  or  have  in 
his  custody  or  possession,  any  salmon  or  trout  so  caught  in  such 
close  time  as  aforesaid,  such  person  shall  forfeit  each  and  every 
such  fish,  and  not  exceeding  £2  for  each  such  fish  ;  and  in  any 
proceeding  for  the  recovery  of  the  said  last-mentioned  penalty, 
proof  that  such  person  had  the  salmon  or  trout  in  his  custody  or 
possession  during  such  close  season  shall  be  primd  facie  evidence 
that  the  said  salmon  or  trout  was  caught  during  the  close  season 
as  aforesaid ;  and  if  any  person  shall  place  or  hang  any  coghill 
or  eel  nets,  or  baskets,  or  other  fixed  modes  of  catching  fish,  in 
the  eyes,  gaps,  or  sluices  of  eel  or  other  weirs  within  the  periods 
prohibited  by  this  act,  or  to  be  prohibited  by  the  said  commis- 
sioners in  pursuance  of  this  act,  such  person  shall  forfeit  such 
nets,  and  a  sum  not  exceeding  £10  for  each  such  net ;  and  if  any 
person  shall  hang  or  set,  or  leave  hung  or  set,  such  nets  as  last 
aforesaid,  between  sunrise'and  sunset,  within  the  periods  allowed 
for  the  said  fishery,  such  person  so  offending  shall  forfeit  the  said 
nets,  and  a  sum  not  exceeding  £5  for  each  such  net ;  and  in  any 
proceedings  against  any  person  for  the  recovery  of  any  penalty 
incurred  by  violation  of  the  provisions  aforesaid,  proof  that  such 
person  is  the  occupier  of  such  weir  shall  be  primd  facie  evidence 
that  the  said  nets  wei'e  hung  or  set,  or  left  hung  or  set,  by  hiv  ; 
and  if  any  person  shall  dredge  for,  take,  catch,  or  destroy,  have 
in  his  possession,  sell,  or  buy  any  oysters  or  oyster  brood  within 
the  period  prohibited  by  tliis  act,  or  \vithin  the  period  to  be  prf>- 
hibited  by  the  said  commissioners  in  pursuance  of  this  act,  such 

(p)  See  7  &  8  Vic.  c  108,  s.  5,  caaes  under  this  section,  see  11  &  12 

post,  giving  power  to  the  commis-  Vic.  c.  92,  s.  42,  post, 
sioners  to  suspend  the  oyster  fishery  (r)  See  post,  18  &  14  Vic.  c.  88, 

in  any  particular  locality.  s.  85,  for  offence  of  having  part  of  a 

(q)  For  minimum  penalty  in  all  salmon  or  trout  in  the  close  seasoa. 
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jjerson  shall  forfeit  such  oysters,  and  forfeit  and  pay  not  exceeding 
£5  for  each  offence ;  (s)  provided  that  nothing  herein  contained 
Kliall  be  construed  to  prevent  the  proprietor  of  any  oyster  bed,  or 
any  person  deriving  under  him,  from  removing  or  laying  down 
oyster  brood  during  such  close  season  (t). 

Sec.  37.  [AU  machinery ^  nets,  Ac*  for  the  taking  of  Baliwm,  <£r. 
thaU  he  removed  during  close  seasons.]  During  the  close  season 
for  salmon  every  occupier  or  farmer  of  any  fishery  shall  remove 
and  carry  away  from  such  fishery,  and  the  weirs,  dikes,  and 
dams  connected  therewith,  and  from  the  river  or  stream  in  which 
such  weirs,  dikes,  or  dams  are  placed,  and  from  the  landing 
places  afljoining  thereto,  all  and  every  engine,  spear,  band-net, 
or  other  net,  inscale,  hecks,  and  rails  of  all  cruives,  boxes,  or 
cribs,  ased  for  the  purpose  of  taking  or  killing  salmon,  and  the 
tops  of  such  cruives,  boxes,  or  cribs,  and  all  planks  and  tempo- 
rary engines  and  fixtures  used  and  re<iuired  for  the  fialiing  of  the 
same ;  and  that  all  and  ev(jry  obstruction  to  the  free  passage  of 
the  fish  in  and  through  each  and  every  such  cruive,  crib,  or  box 
be  wholly  removed  and  carried  away  within  36  hours  after  the 
expiration  of  the  open  session  so  fixed  as  aforesaid,  and  shall  not 
be  again  placed  or  allowed  to  be  placed  or  to  remain  therein 
until  within  36  hours  of  the  commencement  of  such  open  sea- 
son ;  and  in  default  he  shall  forfeit  all  such  nets,  engines,  or 
other  tackle  or  contrivance  as  aforesaid,  and  shall  for  every  such 
otience  forfeit  not  exceeding  £50,  and  shall  also,  for  every  day 
during  which  he  shall  suffer  such  obstacles  and  other  things  to 
r(»inain  and  be  unremovod  beyond  the  period  prescribed  by  this 
act,  forfeit  not  exceeding  £5  ;  and  it  shall  be  lawful  to  and  for 
the  J.  P.  before  whom  the  person  so  offending  shall  be  convicted, 
to  order  the  removal  and  sale  of  such  nets,  engines,  or  other 
tackle  at  the  expense  of  the  persoif  so  offending :  provided 
always,  that  nothing  herein- contained  shall  be  construed  to  ren- 
der Hable  to  any  penalty  any  person  who  shall  be  prevented  by 
floods,  storm,  or  stress  of  weather  from  removing  any  such  net, 
engine,  or  tackle  during  the  continuance  of  such  preveution; 
and  provided  also,  that  the  proprietor  or  farmer  of  any  salmon 
\mr,  now  legally  entitled  to  a  right  of  fishing  for  eels  in  such 
weir,  and  who  has  exercised  such  right  previous  to  the  passing 
of  this  act,  shall  not  be  liable  to  any  penalty  on  account  of  his 
hanging,  placing,  or  using  coghill  or  eel  nets  or  baskets  in  the 

(«)  **  Every  person  who  Rhall  com-  above 'specified,  and  not  len  in  any 

mit  any  of  the  offences  in  the  above  case  than  the  sum  of  ten  ahiUiiigi : 

section  specified  shall  (in  addition  to  11  &  12  Vic.  c.  92,  ■.  42. 
the  forfeiture  thereby  specified)  for-         (t)  See  s.  82,  ante  ;  and  7  kS  Vic. 

feit  and  pay  a  sum  not  exceeding  the  c.   108,  s.  5,  post ;  and  also  S  k9 

sum  for  Buoh   offence   res^iectively  Vic.  c.  108,  s.  19,  poat. 
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eyes  or  gaps  of  such  weir,  if  such  coghill  or  eel  nets  or  baskets 
be  only  used  in  conformity  with  the  provisions  of  this  act,  and 
be  only  hung  in  four-fifths  in  number  of  the  eyes  or  gaps  of  such 
weir,  and  the  other  one-fifth  of  such  eyes  or  gaps,  in  addition  to 
the  Queen's  or  free  pass,  be  kept  open  and  unobstructed  for  the 
free  passage  of  all  kinds  of  fish,  as  herein  provided;  and  provided 
also,  that  nothing  herein-contained  shall  be  construed  to  exempt 
such  proprietor  or  farmer  from  liability  to  the  penalties  by  this 
act  directed  in  case  any  salmon  or  trout  shall  be  killed,  taken, 
or  caught  in  such  weir  during  close  season,  or  in  case  he  shall 
not  keep  open  and  unobstructed,  according  to  the  provisions  of 
this  act,  one-fifth  in  number;  as  aforesaid,  of  the  eyes  or  gaps  of 
the  said  weir. 

Sec.  38.  [All  hag,  4^.,  netSy  ^.  far  catching  talmon  in  the  tide- 
way shall  he  removed  during  close  season.']  During  the  close 
season  for  salmon  every  proprietor,  lessee,  or  other  person  who 
shall  be  engaged  in  fishing  for  salmon  by  moans  of  fixed  engines, 
shall  remove  and  carry  away  from  the  poles  or  fixtures  to  which 
they  shall  be  attached,  all  stake  nets,  bag  nets,  sole  nets,  fly  nets, 
or  other  devices  or  engines  used  for  the  purpose  of  taking  salmon, 
except  where  same  shall  be  formed  of  woo<l,  iron,  copper,  or  other 
rigid  substance,  in  which  case  a  clear  opening  of  four  feet  in  width 
ahaU  be  made  and  maintained  in  and  completely  through  the 
pouches,  traps,  or  chambers  of  all  such  nets,  devices,  or  engines, 
from  the  top  to  the  bottom  of  such  pouches,  traps,  or  chambers, 
and  in  the  eyes  of  flood  and  ebb  weirs,  commonly  called  head 
weirs,  so  as  to  allow  the  free  passage  of  salmon  and  other  fish 
through  the  same,  and  effectually  to  prevent  the  catching  or  tak- 
ing of  any  fish  therein;  and  in  case  any  such  person  shall  omit 
or  neglect  to  remove  or  carry  away  all  such  nets  and  engines,  or, 
as  the  case  may  be,  to  make  and  maintain  free  from  all  obstruc- 
tion such  openings  as  aforesaid,  during  the  times  aforesaid,  he 
shall  forfeit  all  such  nets  or  engines,  and  a  sum  not  exceeding 
£50,  and  shall  also  for  every  day  during  which  such  nets  or 
engines  shall  remain  aud  be  unremoved  beyond  the  period  pre- 
scribed by  this  act,  forfeit  not  exceeding  £5 :  provided  always 
that  nothing  herein-contained  shall  be  construed  to  render  liable 
to  any  penalty  any  person  who  shall  be  prevented  by  storm  or 
stress  of  weather  from  removing  such  nets  or  engines,  or  making 
such  openings  as  aforesaid,  during  the  continuance  of  such  pre- 
vention. 

Sec.  39.  [Saving  for  weirs  to  catch  white  sea  fish.]  And  whereas 
soles,  turbo^  sprats,  hake,  and  other  white  sea  fish  are  now  caught 
by  weirs  in  the  tide- ways  of  certain  rivers  during  the  close  salmon 
season,  and  it  is  expedient  that  such  fisheries  should,  under  cer- 
tain restrictions,  be  permitted;  be  it  enacted,  that  it  shall  be 
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lawful  for  all  persons  now  legally  entitled  by  charter  or  prescrip- 
tive right  to  the  use  of  such  weirs  to  continue  to  use  them  for 
the  purpose  of  catching  white  fish,  notwithstanding  its  being  the 
close  salmon  season,  provided  they  obtain  the  licence  of  the 
commissioners  appointed  under  this  act  to  do  so ;  and  it  shall  be 
lawful  to  the  said  commissioners  to  issue  their  licence  accordingly 
for  such  period  as  they  may  think  proper. 

Sec.  40.  [Salmon  or  trout  not  to  be  taken  in  any  traptj  neti, 
or  fixed  engines  from  six  on  Saturday  evening  to  six  on  Monday 
morning.']  It  shall  not  be  lawful  (v),  in  inland  lakes  or  rivws, 
to  take,  kill,  or  fish  for  any  salmon  or  trout  in  or  by  any  crib, 
box,  cruive,  eye,  sluice,  or  gap  in  any  eel  or  other  weir  or  dam, 
or  by  any  nets  of  what  nature  or  kind  soever,  between  six  on 
Satiirday  evening  and  six  on  Monday  morning ;  and  that  it  shall 
not  be  lawful,  in  the  sea  or  any  estuaries  or  tide-ways,  to  take, 
kill,  or  fish  for  any  salmon  or  trout  in  or  by  any  stake,  flood,  ebb, 
or  head  weir,  stake  net,  bag  net,  fixed  net,  or  other  net  whatso- 
ever, between  the  low  water  next  in  point  of  time  before  six  on 
Saturday  night  and  the  low  water  next  in  point  of  time  before 
six  on  Monday  morning,  but  that  in  each  of  such  stake,  flood, 
ebb,  or  head  weir,  and  stake  net,  a  clear  opening  of  at  least  foar 
feet  in  width  shall  be  made,  and  kept  free  from  obstruction,  in 
the  pouches,  traps,  chambers,  or  eyes  of  the  same,  from  the 
bottom  to  the  top  thereof  so  as  effectually  to  allow  of  the  free 
passage  of  salmon  and  other  fish  through  such  pouches,  traps, 
chambers,  and  eyes  during  such  weekly  close  time;  and  that  ^e 
netting  of  the  leader  of  each  and  every  such  bag,  fly,  sole,  or 
other  fixed  net  of  similar  constniction,  shall  during  such  time 
be  raised  and  kept  out  of  the  water ;  and  also  that  in  all  rivers, 
lakes,  and  tide- ways  all  other  nets  and  baskets  whatsoever,  except 
those  used  for  the  taking  of  eels,  shall  be  wholly  removed  and 
taken  out  of  the  water  for  and  during  the  space  of  time  above 
mentioned ;  and  the  inscales  or  gates  and  rails  or  framework  of 
all  such  cribs,  boxes,  or  cruives  for  the  catching  of  salmon,  or 
other  fish  of  the  salmon  kind,  shall  be  removed  out  of  or  opened 
in  each  such  crib,  box,  or  cruive,  eye,  sluice,  or  gap,  in  every 
salmon  or  other  weir  wherein  salmon  may  be  caught,  in  such  a 
manner  that  a  clear  opeiung  of  not  less  than  four  feet  in  width 
from  the  lx)ttom  to  the  top  of  each  such  crib,  box,  or  cruive  shall 
be  left  therein,  and  that  a  free,  direct,  and  uninterrupted  space 
or  opening  of  the  said  width  shall  be  effectually  secured  for  the 
passage  of  fish  of  all  kinds,  both  up  and  down,  through  such 
boxes,  cribs,  or  cruives ;  and  any  person  occupying  or  using  any 
such  box,  crib,  cruive,  stake,  flood,  ebb,  or  head  weir,  stake,  bag, 

(v)  See  18  &  14  Vic.  c.  88,  8.  38,  post. 
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or  other  fixed  net,  basket,  or  other  engines  for  catching  fish,  and 
failing  to  remove  or  open  the  same  as  required  by  this  act^  and 
any  person  using  any  means,  device,  or  contrivance  to  prevent 
the  free  passage  through  such  box,  crib,  cruive,  or  engine,  or  in 
any  way  or  by  any  means  wilfully  frightening  or  scaring;  or 
attempting  to  frighten  or  scare,  any  salmon  or  other  fish  from 
passing  through  such  box,  crib,  cruive,  pouch,  trap,  eye,  sluice, 
gap,  or  other  engine,  or  taking  therein  any  sabnon  between  six 
on  Saturday  evening  and  six  on  Monday  morning,  or  between 
the  low  waters  next  in  point  of  time  to  those  periods  respectively, 
as  the  case  may  be,  shall  for  every  such  offence  forfeit  not  less 
than  £5,  and  not  exceeding  £50 :  Provided  always,  that  no 
person  shall  be  liable  to  any  penalty  who  shall  be  prevented  by 
floods,  storm,  &c.  from  obeying  this  act. 

Sec.  41.  [In  cUl  salmon  weirs  a  free  gap  to  be  left.]  From  and 
after  the  1st  January,  1843,  in  all  standing  weirs,  dams,  or  dykes, 
of  what  nature  or  kind  soever,  which  extend  more  than  half-way 
across  any  river  at  the  lowest  state  of  the  water  thereof^  or  more 
than  half-way  across  any  branch  thereoj^  for  the  purpose  of 
catching  salmon,  eels,  or  other  fish,  a  free  gap  or  Queen's  share 
shall  be  left  or  formed  in  the  deepest  part  of  such  river  or  any 
such  branch  as  aforesaid,  and  shall  be  constructed  in  such  man- 
ner that  the  sides  of  the  said  free  gap  or  Queen's  share  shall  be 
in  the  line  of  and  parallel  to  the  natural  direction  of  the  stream 
of  such  river  or  branch  as  aforesaid,  and  that  the  bottom  thereof 
shall  be  level  with  the  natural  bed  of  such  river  or  branch  as 
aforesaid  above  and  below  such  gap  or  Queen's  share,  and  that 
the  width  thereof,  at  its  narrowest  point,  shall  be  not  less  than 
40ft.  in  the  clear  in  all  such  rivers  or  branches  as  aforesaid  of 
and  exceeding  400ft.  in  breadth  ;  and  not  less  in  the  clear  than 
one-tenth  part  of  the  breadth  of  such  river  or  branch  thereof  in 
all  such  rivers  or  branches  aa  aforesaid  of  less  than  400fL  and 
not  less  than  100ft.  in  breadth  ;  and  not  less  than  10ft.  in  the 
clear  in  all  such  rivers  or  branches  as  aforesaid  of  less  than  100ft. 
and  not  less  than  50ft.  in  breadth ;  and  not  less  than  5fL  in  the 
dear  in  all  such  rivers  and  branches  as  aforesaid  of  less  breadth 
than  50fL ;  the  breadth  of  such  rivers  or  branches  as  aforesaid 
in  all  cases  to  be  ascertained  by  measuring  the  breadth  of  the 
natural  bed  thereof  at  the  place  where  such  weir,  dam,  or  dyke 
shall  be  erected,  without  reference  to  any  walls,  artificial  banks, 
or  erections ;  and  in  cases  of  dispute  the  same  shall  be  deter- 
mined by  the  commissioners ;  and  that  in  all  weirs,  dams,  or 
dykes  in  which  a  free  gap  or  Queen's  share  at  present  exists, 
such  free  gap  or  Queen's  share  shall  not  be  reduced  in  width,  nor 
shall  any  free  gap  or  Queen's  share  of  less  width  be  substituted 
in  lieu  thereof,  anythmg  herein-contained  to  the  contrary  not- 
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withstanding ;  and  if  any  person  entitled  to  or  possessed  of  the 
fishing  of  such  river  or  branch  thereof^  or  any  weir,  dam,  or  dyke, 
shall  omit  or  neglect  to  leave  or  form  such  free  gap  or  Queen's 
share  of  the  dimensions,  or  in  the  place,  or  to  construct  it  in  the 
manner  herein-before  required,  or  shall  reduce  the  width  of  any 
existing  free  gap  or  Queen's  share,  or  substitute  a  free  gap  or 
Queen's  share  of  less  width  in  lieu  thereof;  such  person  shall 
forfeit  as  directed  by  the  13  &  14  Vic.  c.  88,  s.  22  (v). 

Sec.  54.  [Regulations  as  to  spur  and  tail  uialls,]  It  shall  not 
be  lawM  to  construct  or  attach  to  any  cruive,  weir,  or  cruive 
dam  used  for  fishing  in  any  river  any  spur  or  tail  wall,  leader  or 
outrigger,  of  any  kind  or  description  whatsoever,  of  a  greater 
length  than  20ft  from  the  upper  or  lower  side  respectively  of 
the  walls  or  piers  of  such  weir  or  dam,  except  the  wall  or  leader 
connecting  the  cribs  of  such  weir  or  dam  with  the  bank  of  the 
river ;  nor  shall  any  such  wall  or  walls,  leader  or  outrigger  be  so 
built  or  constructed  as  to  narrow  up  or  prevent  the  ingress  and 
discharge  of  the  water  through  or  from  the  free  opening  or 
Queen's  share  in  such  river  or  stream ;  nor  shall  any  island  or 
natural  formation  in  any  river  be  so  made  use  of  as  to  secure  the 
proprietor  of  any  fishery  the  same  advantage  which  such  proprie- 
tor would  have  obtained  by  the  erection  of  a  tail  wall  of  greater 
length  than  20ft. ;  nor  shall  any  such  walls  or  leaders  be  con- 
structed or  suffered  to  remain  in  narrow  rivers  or  other  places  of 
a  greater  length  than  the  said  commissioners,  upon  application 
made  to  them  for  that  purpose,  shall  determine  and  approve, 
under  a  penalty  of  a  stmi  not  exceeding  £20 ;  and  shall  ako  f^>r 
every  day  during  which  such  spur  or  tail  walls,  leader  or  out- 
rigger, so  constructed  in  contravention  of  the  provision  of  this 
act,  shall  be  allowed  to  remain,  forfeit  a  sum  of  £5. 

Sec.  55.  [Not  to  extend  to  ufeirs.]  Nothing  herein-before  con- 
tained respecting  the  making  or  maintaining  such  free  gap  or 
Queen's  share,  or  the  length  of  such  spur  or  tail  walls,  or  such 
island  or  natural  formation,  shall  be  construed  to  extend  to 
weirs,  banks,  or  heads  used  for  sustaining  a  supply  of  water  to 
mills,  factories,  or  navigation,  so  as  injuriously  to  affect  the 
necessary  supply  of  water  thereto,  if  such  weirs,  banks,  or  heads 
shall  not  be  made  use  of  for  the  purpose  of  taking  salmon  or 
other  fish  in  any  manner  whatsoever. 

Sec.  56.  [Saving /or  mUl  uteirs  legally  used  for  fishing^  K  any 
weir,  dam,  or  bank  used  for  sustaining  a  supply  of  water  to  mills, 
factories,  or  navigation  shall  be,  by  virtue  of  act  of  parliament, 
charter,  or  prescription,  legally  used  for  the  catching  of  salmon 

(o)  See  poet,  IS  k  14  Vic.  o.  88,      for  8.  42  to  a.  54  of  this  aoi. 
M.  23  to  81,  for  subfltituted  sectionti 
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or  other  fish,  nothing  herein-before  contained  respecting  the 
making  or  maintaining  a  free  gap  or  Queen^s  share^  or  the  length 
of  such  spur  or  tail  walls,  shall  be  construed  to  extend  to  such 
weir,  dam,  or  bank,  so  as  injuriously  to  affect  the  necessary  sup- 
ply of  water  to  such  mOl,  factory,  or  navigation. 

Sec  57.  [No  obstructions  or  fishing  at  Qit€€ns  share,]  No  per- 
son shall  fish  Nvith  rod  and  line  or  in  any  other  manner  in  any 
part  of  such  free  gap  or  Queen's  sliare  in  any  weir  in  any  river, 
or  hang,  fix,  set,  or  use,  within  the  space  of  50  yards  above  or 
below  any  part  of  such  weir,  any  net,  basket,  or  other  engine 
whatsoever  for  the  taking  of  fish,  or  in  order  to  deter  or  prevent 
fish  from  going  up  or  down  the  same,  or  place  any  obstruction,  or 
throw  any  gravel,  clay,  stones,  or  other  matter  into  the  same,  nor 
shall  beat  the  water,  or  place  or  set  any  bridge,  board,  cloth,  or 
any  other  thing  whatsoever  in,  over,  or  across  the  same  (save 
and  except  a  temporary  bridge  or  board  during  the  time  only 
when  the  persons  engaged  in  the  fishing  of  the  said  weir  shall  be 
passing  over  the  same),  nor  shall  in  any  manner  prevent  the  free 
and  uninterrupted  passage  of  fish  through  the  same  at  all  periods 
of  the  year,  under  penalty  of  not  exceeding  £  30  ;  and  all  such 
obstructions  shall  be  forthwith  removed  at  the  expense  of  such 
person  upon  the  order  of  the  justice  imposing  such  penalty  as 
aforesaid,  and  proof  that  such  person  is  the  occupier  or  owner 
of  such  weir  shall  be  taken  as  primd  facie  evidence  that  such 
obstructions  were  placed  by  him. 

Sec.  58.  [Regulations  as  to  cribs,  ^c.  in  fixed  weirs,  for  the  taking 
of  salmon,  ic]  Every  box,  crib,  or  cruive  used  for  the  taking 
of  salmon  shall  be  so  constructed  that  the  upper  surface  of  the 
sole  or  bottom  thereof  shall  be  level  with  the  natural  bed  or 
channel  of  the  river;  and  the  inscales  of  every  box,  crib,  or 
cruive  shall  be  so  constructed  that  no  part  of  the  bars  thereof 
shall  approach  nearer  to  each  other  than  two  inches,  and  that 
the  same  shall  be  capable  of  being  removed  ;  and  during  the 
weekly  close  period  such  inscales  shall  be  opened  to  the  full 
width  of  four  feet,  and  during  other  close  periods  such  inscales 
shall  be  wholly  taken  out,  so  that  the  space  within  the  box  shall 
present  no  obstruction  or  obstacle  whatever  to  salmon  passing 
through  such  box,  crib,  or  cruive  ;  and  the  bars  or  rails  of  such 
inscales,  and  of  the  heck  or  the  up-stream  side  of  the  box  or 
crib,  shall  be  so  constructed  that  no  part  of  the  rails  thereof 
shall  approach  nearer  to  each  other  than  two  inches ;  and  such 
up-stream  rails  shall  be  placed  perpendicularly,  and  during  the 
weekly  close  time  be  either  entirely  removed  and  taken  out,  or 
so  opened  or  fastened  back,  that  a  space  of  four  feet  shall  be 
completely  free  and  clear  in  each  such  box,  crib,  or  cruive ; 
and  the  said  commissioners  are  hereby  authorized  from  time  to 


526  CATALOGUE  OF  OFFENCES. 

time  to  make  such  orders  or  regulations  with  respect  to  the  for- 
mation and  structure  of  such  boxes  or  cribs,  or  other  fixed  engines 
for  catching  salmon,  as  shall  be  deemed  expedient  and  necessary 
to  suit  any  improved  methods  proposed  to  be  adopted,  penalty 
not  exceeding  £20  :  provided  always,  that  in  weirs  hitherto 
used  in  catching  trout,  the  commissioners  may  make  special 
regulations. 

Sec.  59.  Power  to  enforce  the  construction  of  fixed  weirs,  in 
conformity  with  the  provisions  of  this  act  by  warrant  under  the 
hands  of  the  commissioners ;  and  by  s.  60  it  is  declared  that  the 
commissioners  not  bound  to  do  more  than  open  the  passages 
required  by  this  act,  and  not  liable  for  consequential  damages. 

Sec.  61.  [To  empoioer  any  person  to  erect  new  toeirsJ]  Nothing 
herein  contained  shall  be  construed  to  give  any  right  whatsoever 
to  any  person  to  ei-ect  or  maintiiin  any  weir,  dam,  or  leader  which 
is  or  shall  be  an  obstruction  or  hindrance  to  the  navigation  of 
any  river,  or  to  the  free  and  uninterrupted  discharge  of  the 
waters  of  the  same,  either  for  the  purpose  of  draining  the  lands 
adjoining  thereto,  or  of  improving  the  water  power  thereof  for 
the  use  of  mills  or  factories  ;  nor,  except  as  herein-before  provided 
with  respect  to  stake  and  fixed  weirs,  shall  anything  herein  con- 
tained tend  to  legalize  any  weir  now  or  which  may  be  hereafter 
erected,  for  the  erection  of  which  a  good,  sufficient^  and  vahd 
title  in  the  law  does  not  exist  (w). 

Sec.  62.  Xatural  obstructions  in  rivers  may  be  altered  or  re- 
moved, to  allow  of  free  migration  of  fish,  provided  no  injury  done 
to  mills,  factories,  or  the  drainage  of  lands. 

Sec.  63.  \In  all  dams,  d;c.  means  shall  he  provided  for  the  free 
migration  of  salmon,  d:c.]  Every  dam,  weir,  dyke,  or  other  erec- 
tion which  shall  be  placed  in  or  across  any  river  frequented  by 
salmon,  for  sustaining  the  water  of  such  river  for  mill  power, 
navigation,  irrigation,  or  other  purposes,  shall  be  so  built  or  con- 
structed as  to  permit  and  allow  of,  in  one  or  more  parts  of  the 
same,  the  free  run  or  migration  of  salmon,  trout,  and  other  fish 
at  all  periods  of  the  year ;  and  that  such  provision  for  the  free 
passage  of  the  fish  through  such  dam,  weir,  or  dyke  as  aforesaid 
shall  be  made  at  the  expense  of  the  person  forming  such  dam, 
weir,  or  dyke,  as  the  said  commissioners  shall  approve  ;  and  that 
with  respect  to  weirs,  dams,  or  dykes  at  present  erected  in  or 
across  rivers  frequented  by  salmon,  for  sustaining  the  water  of 
such  river  for  mill  power,  navigation,  irrigation,  or  other  purposes, 
the  said  commissioners,  on  the  application  of  the  persons  in- 
terested in  the  fishery  of  such  river  wherein  the  same  shall  be 

{w)  Penalty  for  the  use  of  illegal  poet.  18  &  14  Vio.  o.  88,  ■•  19,  post 
wein,  see  8  &  9  Via  c  108,  8.  8, 
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j>laced,  aiid  at  the  proper  charges  of  said  persons,  to  cause  a 
survey  of  the  said  dam,  weir,  or  dyke  to  be  made  by  some  com- 
petent engineer,  and  to  direct  such  alterations  to  be  made,  or 
such  additional  work  as  the  said  commissioners  deem  necessary 
and  desirable,  for  the  purpose  of  affording  a  free  and  uninterrupted 
passage  to  the  iish  frequenting  such  river,  without  impairing  the 
navigation,  or  lessening  or  impairing  the  effective  working  power 
of  the  mill  or  factory  to  which  such  dam,  weir,  or  dyke  belongs  ; 
and  the  owners  or  occupiers  of  all  such  mills  or  factories  are 
hereby  required,  at  any  time  during  which  such  mill  or  factory 
shall  not  be  at  work,  or  when  the  water-wheel  or  water-courses 
thereof  shall  not  be  undergoing  such  repairs  as  shall  require  the 
water  above  such  mill  to  bo  run  off,  to  stop  and  close  up  in  dry 
seasons  all  other  waste  gate^  or  over-falls,  so  as  to  direct  and 
force  the  suq)lus  water  of  such  river  or  stream  through  the  pas- 
sage so  prepared  as  aforesaid  for  the  migration  of  salmon,  trout, 
and  other  fish ;  and  in  case  any  such  owner  or  occupier  of  such 
mill  or  factory  shall  neglect  or  refuse  to  comply  with  the  direc- 
tions herein-before  contained,  such  person  or  persons  so  neglecting 
or  refusing  shall  forfeit  for  each  offence  not  exceeding  £5  :  pro- 
vided that  the  sluices  which  admit  the  water  to  the  wheels  of  all 
mills  or  factories  which  derive  their  supply  from  rivers  frequented 
by  salmon  shall  at  all  seasons  of  the  year  be  kept  shut  for  24 
consecutive  hours  in  each  week,  between  6  on  Saturday  afternoon 
and  6  o'clock  on  Monday  morning,  so  that  the  water  may  be 
allowed  to  flow  freely  tlirough  any  existing  gap  in  such  weir,  dam, 
or  dyke,  or  any  passage  formed  as  aforesaid,  or  where  same  shall 
be  formed,  through  the  waste  gap  on  the  up-stream  side  of  the 
wheel  sluices  of  such  miU  or  factory,  if  such  waste  gate  shall  be 
erected  in  a  channel  suitable  for  the  passage  of  fish ;  and  provided 
that  by  the  opening  of  such  waste  gate  the  mill  shall  not  be 
thereby  deprived  of  the  necessary  supply  of  water  for  the  full 
and  efficient  working  of  the  same  ;  and  if  the  occupier  of  such 
mill  or  factory  shall  offend  herein,  he  in  every  such  case  shall 
forfeit  not  exceeding  £5. 

Sec.  64.  \Free  passage  for  migration  offish  in  natural  obstrvc- 
tioKU,']  It  snail  not  be  la>vful  for  any  person  to  take,  kill,  or  de- 
stroy any  salmon  or  other  fish,  or  hang,  fix,  use,  or  set  in  any  such 
passage  so  made  as  aforesaid  in  or  through  such  natural  obstruc- 
tions, mill  dams,  weirs,  or  other  similar  works,  any  net,  basket, 
or  other  engine  or  contrivance  whatsoever  for  the  taking  of  fish, 
or  to  place  any  obstacle  or  contrivance  of  any  nature  or  kind 
soever  in  or  near  thereto,  in  order  to  deter  or  prevent  fish  from 
freely  entering  or  passing  up  and  down  through  the  same  at  all 
periods  of  the  year ;  but  such  passage  so  made  as  aforesaid  shall 
be  kept  and  preserved  free  from  every  obstruction,  and  all  such 
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''fi-inictioDB  ffball  be  r»?inove^l  in  like  manner  as  is  heTein-l»efore 
provide^l  with  rejfard  to  the  free  gap  or  Queen>  share  in  fishing 
weiM,  under  a  penalty  not  exceeding  £20;  and  in  case  the  j^ison 
who  fihall  liave  a/:tually  committed  any  such  offence,  so  far  ae 
T*:biU'A  to  the  dams  of  mills  or  factories,  shall  not  be  known  or 
f  oun'l,  and  if  such  offence  nhall  have  been  committed  under  such 
<'ircunwtanc«5»  as  Hhall  appear  to  the  justice  or  justices  before 
whom  any  comjilaint  ther»u[>on  shall  be  made  to  afford  reasonable 
jTounflfl  for  believing  th;it  such  offence  was  committed  by  some 
jKfrHon  in  the  employment  or  under  the  control  of  the  owner  or 
r^rcujiier  of  Kuch  mill  or  factory,  or  that  it  was  committed  with 
t  he  knowledge  or  connivance  of  such  owner  or  occupier  or  the 
])f:n(jn  in  charge  of  such  mill  or  factory,  or  through  the  default 
of  H'^asonable  prrjcaution  on  the  part  of  such  owner  or  occupier  to 
prevent  such  offence,  then  such  <jwner  or  occupier  shall  be  liable 
id  and  shall  incur  the  penalty  aforesaicL 

^'Ji.  Gf).  [No  person  to  vse  nets  for  the  taking  of  salmon  in  inland 
ritfersA  In  the  inland  and  fresh -water  portions  of  rivers  and 
iakr;8  in  Irdawlj  no  persf>n  save  the  owner  of  a  several  fishery  (ip) 
within  the  limits  thereof,  shall  at  any  period  of  the  year  lay, 
draw,  make  use  cjf,  or  fish  with  haul,  draft,  seine,  or  other  net 
for  the  tfiking  of  salmon  or  trout,  unless  in  cases  when  a  general 
jMiblic  right  of  fishing  for  salmon  with  such  nets,  in  the  nature 
of  a  comriion  of  piscary,  has  l>cen  enjoyed  for  a  space  of  20  years 
next  Ixifoni  the?  passing  of  this  act,  under  penalty  of  forfeiting 
nets  and  a  sum  not  exceeding  £10. 

Sec.  66.  [  Udng  unlawful  nets.']  No  person  shall,  in  the  fresh- 
wat(ir  [>ortion  of  any  inland  river  or  lake,  lay,  draw,  moke  use  ot 
<»r  fish  with  (save*  as  herein  otherwise  provided)  any  hanl  or  draft 
iwt  (y)  or  seine  fornnul  with  a  false  bottom  (except  nets  for  the 
tjikinj^  (;f  eels),  or  shall  place  two  or  more  such  nets  one  behind 
t  h(!  otlujr,  or  use  any  nets  covered  with  canvas,  hide,  or  other 
Hul)Htanc(»,  for  the  pur])0se  of  taking  small  fish,  or  shall  affix  or 
k<H*j>  u[)  continued  nets  stretched  across  any  river  ;  and  that  no 
person  shall  lay,  draw,  make  use  of,  or  fish  with  any  nets  within 
the  limits  of  any  s(»veral  fishery  without  a  licence  in  writing  from 
the  owner  or  renter  of  such  fishery ;  and  that  no  person  shall 
\)\\n\{\  atlix,  or  attach  any  nets  to  any  stakes,  bridges,  sluices,  lock 
gates  of  canals,  or  other  such  fixed  erections,  or  shall  lay,  draw, 
or  iish  with  any  nets  whatsoever,  except  nets  for  the  taking  of 
eels  as  by  this  act  prcmded,  within  the  close  season  for  salmon, 
or  at  any  season  of  the  year  between  6  on  Saturday  evening  and 

(x)  For  definition  of  a  several  fi^h-  fishery,  see  11  &  12  Via  a  92,  t.  41- 
ery,  nee  1 3  jr  1 4  Vic.  o.  88,  b.  1,  post,  {%/)  See  8  &  9  Vic.  o.  108,  b.  11, poet. 

and  for  offence  of  fishing  in  a  several      for  the  size  of  the  mesbet  of  mAs. 
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6  o'clock  on  Monday  moming,  under  penalty  of  forfeiting  every 
net  used  in  doing  or  committing  such  offence,  and  any  sum  not 
exceeding  £10. 

Sec.  67.  Coimmssioners  empowered  to  authorize  different  form 
and  size  of  mesh  in  the  inland  rivers  upon  due  inquiry  had  ;  and 
they  may  alter  or  revoke  such  decision  at  or  any  time  after  the 
expiration  of  three  years,  and  any  person  or  persons  offending 
against  any  decision  so  made  and  published  according  to  the 
directions  of  this  section  shall  be  subject  and  liable  to  the  like 
penalties  and  forfeitures  as  if  such  rule  or  order  had  been  con- 
tained in  this  act 

Sec.  68.  [Penalty  for  udng  unlawful  nets.]  If  any  person  shall 
hang,  draw,  or  make  use  of  any  net  of  any  description  prohibited 
by  this  act,  or  the  use  whereof  shall  from  time  to  time  be  prohi- 
bited by  the  said  commissioners,  he  shall  forfeit  such  net,  and 
also  any  sum  not  exceeding  £5. 

Sec.  68.  [Angling.]  Nothing  in  this  act  contained  shall  be 
construed  to  hinder  or  prevent  the  proprietors  of  any  lands  adjoin- 
ing any  lake  or  river,  and  not  being  within  the  limits  of  a  several 
fishery,  or  any  person  authorized  by  them,  from  taking,  catching, 
or  fishing  for  salmon,  trout,  and  other  fish  with  rods  and  lines  in 
any  such  lake  or  river :  provided  always,  that  no  person  shall 
angle  for  salmon  or  trout  in  any  lake  or  river  during  the  close 
season,  under  penalty  of  not  exceeding  £5. 

Sec.  70.  [Cross  lines  prohibited.]  It  shall  not  be  lawful  for 
any  person  (save  the  proprietor  of  a  several  fishery,  or  any  person 
duly  authorized  by  him  in  writing,  within  the  limits  thereof),  to 
take,  catch,  or  fish  for  any  salmon  or  trout  by  means  of  cross 
lines  in  any  river,  under  penalty  of  not  exceeding  £5. 

Sec.  71.  [^Penalty  on  persons  entering  lands  miliout  permission.] 
If  any  person  shall  enter  upon  any  lands  or  premises  for  the 
purpose  or  under  the  pretence  of  fishing  or  angling  in  any  lake, 
river,  stream,  pond,  or  water,  without  authority  in  writing  from 
the  proprietor  or  occupier  of  such  lands  or  premises,  every  such 
person  shall  forfeit  not  exceeding  £2  for  every  such  offence  (z). 

Sec.  72.  [Penalty  for  using  boats  without  permissiotL]  If  any 
person  shall  remove,  take,  us(»,  or  employ  any  cot,  barge,  boat,  or 
vessel  without  permission  of  the  owner  thereof,  such  person  shall 
forfeit  not  exceeding  £2. 

Sec.  73.  [Penalty  for  taking  fry  and  spaum  of  salmonf  trout,  or 
eels.]  If  any  person  shall  wilfully  take,  sell,  purchase,  or  have 
in  ms  possession  the  spa\vn,  smolts,  or  fry  of  ssdmon  or  of  trout 

(z)  It  will  be  observed  that  this  trespass  on  the  lands  for  the  purpose 
section  does  not  make  the  ofienoe  of  fishing ;  see  poet»  li.  79,  80,  and 
the  actual  fishing  but  merely  the     note. 
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or  of  eels,  or  in  any  way  or  by  any  device  wilfully  obstruct  thf* 
passage  of  the  said  smolts  or  fir,  or  injure  or  disturb  any  su<.h 
spawn  or  fry,  or  any  spawning  bed,  bank,  or  shallow  where  the 
same  may  be,  he  shall  forfeit  not  exceeding  £10,  and  all  net^« 
engines,  and  devices  used  in  the  taking  of  the  same. 

Sec.  74.  [Penalty  for  having^  taking^  or  offering  for  sale  awy 
unclean  Jl^.]  If  any  person  shall  at  any  time  wilfidly  take,  kill, 
destroy,  expose  to  sale,  or  have  in  his  possession  any  red,  black, 
foul,  unclean,  or  imseasonable  salmon  or  trout,  such  person  shall 
forfeit  not  exceeding  £2  for  every  such  lish  so  taken,  killed, 
destroyed,  exposed  to  sale,  or  in  his  possession :  Provided  always, 
that  if  any  person  shall  take  or  catch  any  such  fish  accidentaily, 
and  return  the  same  immediately  to  the  water  without  injury, 
such  person  shall  not  be  liable  to  the  jienalty  aforesaid  (a\ 

Sec.  75.  [Penalty  for  any  ptrson  taJcing  Jisfi  at  inUU  or  factories, 
or  in  diverted  rii'er8.'\  If  any  person  shall,  at  any  season  of  the 
year,  in  any  mill  pool  or  mill  dam,  or  in  any  works  appurtenant 
to  any  niill  or  factory,  or  in  any  of  the  watercourses  leading  the 
water  to  or  from  such  mill  or  factory,  place,  lay,  set^  or  draw 
any  net,  grate,  creel,  or  other  engine,  or  use  any  means  or  dence 
whatsoever,  (save  and  except  rod  and  line  used  subject  to  the 
provisions  of  this  act,)  for  the  purpose  of  taking,  destroying,  or 
obstructing  any  sabuon  or  other  fisli,  or  the  fry  thereof^  he  shall 
forfeit  not  exceeding  £10,  and  also  such  nets  or  other  engines; 
and  in  case  the  person  who  shall  have  actually  commit t€<l  any 
such  offence  shall  not  be  known  or  found,  and  if  such  offence 
shall  have  been  committed  by  means  of  shutting  do\m  or  closing 
any  gate  or  sluice  which  is  under  the  exclusive  power  of  the 
occupier  of  any  mill  or  factory,  or  if  such  otFence  shall  have  been 
committed  under  such  circumstances  as  shall  appear  to  the  justice 
before  whom  any  complaint  thereupon  shall  be  made  to  afford 
reasonable  groimds  for  believing  that  such  offence  was  committed 
by  some  person  in  the  emplo}Tnent  or  under  the  control  of  the 
owner  or  occupier  of  such  mill  or  factory,  or  that  it  was  com- 
mitted with  the  knowledge  or  connivance  of  such  owner  or 
occupier  or  the  person  in  chai^,  or  through  the  default  of 
reasonable  precaution  on  the  part  of  such  owner  or  occupiei;  to 
prevent  such  offence,  then  such  owner  or  occupier  shall  be  deemed 
and  taken  to  be  liable  to  and  shall  incur  the  penalty  and  for- 
feiture aforesaid. 

(a)  Sec  ante,  b.  86,  and  13  jc  14  authority  is  expressly  given  to  the 

Vic.  c.  88,  8.  35.     It  would  appear  magistrates  to  confiscate  the  fish,  it 

that  this  74th  sec.  gives  jurisdiction  is  submitted  such  an  mot  wonkl  be 

to  any  magistrate  to  puniish  any  per-  an  excess  of  jurisdictioii,  other  ne- 

Ron  who  wilfully  does  any  of  the  tions  of  this  act  having  taspntdj 

acts  therein  forbidden;   but  as  no  given  that  poww  in  other  oflfcnoei. 
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Sec.  76.  [A  grating  shall  he  placed  in  all  watercourses  to  prevent 
salmony  trout^  or  fry  entering  therein.]  In  all  watercourses,  cuts, 
channels,  or  sluices  constructed  for  the  purpose  of  conveying 
water  fixDin  any  river  frequented  by  salmon,  for  the  su])ply  of 
towns,  the  irrigation  of  lands,  or  any  purpose  other  than  the 
supply  of  water  for  navigation,  or  as  a  moving  power  for 
machinery,  or  for  fish  ponds,  there  shall  be  placed  and  fixed  by 
the  occupier  of  such  watercourses,  cuts,  channels,  or  sluices,  at 
their  points  of  divergence  from  and  return  to  such  river,  and 
above  and  below  such  sluices,  a  grating  or  lattice  (the  space 
between  the  bars  whereof  shall  not  exceed  two  inches  in  any 
place),  extending  acrosss  the  whole  width  of  such  watercourse, 
cut,  channel,  or  sluices,  and  from  the  bottom  of  the  bed  or  sill 
thereof  respectively  to  the  level  of  the  highest  winter  or  flood 
waters  ;  and  during  the  months  of  March,  April,  and  May,  and 
such  other  periods  of  the  ye<ir  as  the  brood  or  fry  of  salmon  or 
trout  shall  be  descending  the  rivers,  there  shall  be  placed  or 
stretched  over  the  entire  surface  of  such  grating  a  wire  lattice  or 
network  of  such  dimensions  as  effectually  to  prevent  the  admis- 
sion of  salmon  fry  or  other  small  fish  into  such  watercourses,  cuts, 
channels,  or  sluices ;  and  the  owner,  lessee,  or  occupier  of  any 
such  premises  to  whicli  such  watercourse  leads,  or  other  person 
making  or  using  or  having  the  care  and  maintenance  of  any  such 
watercourse,  cut,  channel,  or  sluice,  shall  secure  and  fix  the  said 
grating,  lattice,  or  -wire-work  in  a  permanent  manner,  so  as  to 
prevent  the  same  from  being  removed  or  opened,  and  shall  keep 
and  preserve  the  same  in  constant  repair,  under  a  penalty  for 
every  such  neglect  of  not  exceeding  £10. 

Sec.  77.  [Salmon  or  trout,  or  their  fry  in  eel  weirs.]  K  the 
proprietor  or  tenant  of  any  eel  weir  shall  take  or  suffer  to  l»e 
taken  therein  any  salmon  or  trout,  or  salmon  or  trout  fry,  or 
spent  salmon,  every  such  proprietor  or  tenant  shall  forfeit  not 
exceeding  £10. 

Sec.  78.  [Penalty  for  attempting  to  take  salmon,  trout,  ^c,  at 
night.]  If  any  person  shall,  between  sunset  and  sunrise,  have  or 
use  any  light  or  fire  of  any  kind,  or  any  spear,  gaff,  strokeall,  or 
other  such  instrument,  with  intent  to  take  salmon  or  other  fish  in 
or  on  the  banks  of  any  lake  or  river,  or  if  any  person  shall  be  found 
at  any  time  chasing,  injuring,  or  disturbing  spawning  fish  or  fish 
on  the  spawning  beds,  or  attempting  to  catch  fish  in  such  places 
(except  with  rod  and  flies  only,  witliin  the  lawful  period),  or 
damming  or  teeming  or  emptying  any  river  or  mill  race  for  the 
purpose  of  taking  or  destroying  any  salmon  or  trout,  or  the  fry 
thereof,  every  person  so  offending  sliall  forfeit  all  such  instru- 
ments, and  any  sum  not  exceeding  £10. 

Sec.  79.  [Penalty  for  fishing  in  private  ponds.\    If  any  ^tsGii 
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Hliall  kill,  take,  or  destroy  any  carp,  tencli,  bream,  roach,  perch, 
eel,  pike,  trout,  cray-fish  or  any  other  fish,  in  or  out  of  any  pond, 
private  canal,  or  reservoir,  wherein  the  same  are  kept,  and 
wherein  he  has  no  property,  without  the  consent  or  licence  of 
the  owner  of  such  pond,  private  canal,  or  reservoir,  and  be 
thereof  convicted,  every  such  person  shall  forfeit  not  exceeding 
£10(6). 

Sec.  80.  [Ptnaltt/  on  persons  throwing  poison,  d'c.  into  riverSf 
d'c]  No  person  shall  throw,  empty,  or  cause  to  flow  into  any 
river  or  lake  any  dye  stufl^  or  other  deleterious  or  poisonous 
liquid,  or  shall  throw  into  such  river  or  lake  any  lime,  spurge,  or 
other  deleterious  or  poisonous  matter,  or  shall  steep  in  such  river 
or  lake  any  flax  or  hemp  ;  and  if  any  person  shall  so  offend,  he 
shall  forfeit  not  exceeding  £10  :  Provided  always,  that  nothing 
in  this  act  contained  shall  extend  or  be  construed  to  render  any 
person  liable  to  the  penalties  hereby  imposed  for  casting  into  any 
river  or  stream  any  dye  stufis  or  other  materials  which  are  not  of 
a  deleterious  nature,  or  which  are  not  in  a  state  poisonous  to  fish 
or  other  animals  using  the  waters  thereof  (c). 


(6)  See  note  to  next  section. 

(c)  It  is  now  provideel  by  24  k  25 
Vic.  c.  96,  8.  24,  that  whosoever 
shall  unlawfully  and  wilfully  take  or 
destroy  any  fish  in  any  water  which 
shall  run  through  or  be  in  any  land 
adjoining  or  belonging  to  the  dwell- 
ing house  of  any  person  being  the 
owner  of  such  water,  or  having  a 
right  of  fishery  therein,  shall  be  guilty 
of  a  misdemeanor ;  and  whosoever 
shall  unlawfully  and  wilfully  take  or 
destroy  or  attempt  to  take  or  destroy 
any  firth  in  any  water  not  being  such 
as  herein-before  mentioned,  but  which 
shall  l)e  private  profxirty,  or  in  which 
th»»re  shall  be  any  private  right  of 
flMhory,  shall,  on  conviction  toereof 
before  a  J.  P.,  forfeit  and  pay  over 
and  above  the  value  of  the  finh  token 
or  destroyed  (if  any),  such  sum  of 
money,  not  exceeding  £5,  as  to  the 
justice  shall  seem  meet ;  provided 
that  nothing  herein -l)ef ore  mentioned 
hhall  extend  to  any  person  angung 
l)etwoen  the  beginning  of  the  last 
hour  before  sunrise  and  the  expira- 
tion of  the  first  hour  after  sunset; 
but  whosoever  shall,  by  angling  be- 
tween the  beginning  of  the  last  hour 
before  sunrise  and  the  expiration  of 
the  fint  hour  ftfter  sunset,  uoltb^rtully 


and  wilfully  take  or  destroy,  or  at- 
tempt to  take  or  destroy,  any  fish  in 
any  such  water  as  first-mentioDed, 
shall,  on  conviction  before  a  J.  P.. 
forfeit  any  sum  not  exceeding  £5 ; 
and,  if  in  any  such  water  as  bit- 
mentioned,  he  shall  on  the  like  ooO' 
viction  forfeit  any  sum  not  exceeding 
£2.  In  order  to  convict  under  thii 
section  two  J.  P.s  must  adjudicate  in 
Ireland,  or  one  stipendiary  magif- 
trate,  vide  s.  120,  and  ante  p.  426.  By 
s.  25  it  is  further  provided  that  if  any 
person  shall  be  found  fishing  oontniy 
to  the  above  provisions,  the  ownaii 
the  ground,  water,  or  fishery  where 
such  ofiender  shall  be  found,  his  ser 
vant,  or  any  person  auUioriaed  by 
him,  may  demand  from  such  offender 
any  rod,  line,  hook  net,  or  other  im- 
plement for  taking  or  destroying  fiib 
which  shall  then  be  in  his  possosrion, 
and  in  case  such  offender  shall  not 
immediately  deliver  up  the  same,  noAj 
seize  and  take  th»  same  from  him  ti 
the  use  of  such  owner ;  prorided  that 
any  person  angiing  against  tlie  nvri* 
dons  of  this  act  between  tlie  Mgin* 
ning  of  the  last  hour  beforo  nBiin 
and  the  expiration  of  tibefintJMor 
after  sunset^  from  whom  any  imple- 
ment used  by  anglen  thall  be  ttim. 
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Sec.  81 .  [The  names  of  ovmers  shall  he  painted  on  boats.]  Every 
boat,  cot,  or  curragh  shall  have  upon  some  conspicuous  place 
thereof  the  name  of  the  owner,  and  of  his  place  of  residence, 
painted  in  clear  legible  characters  or  letters  of  not  less  .than  two 
inches  in  length ;  and  in  default  thereof  penalty  not  exceeding 
£2. 

Sec.  82.  [Proprietors  of  fisheries  in  rivers  or  on  the  coast  em- 
powered to  appoint  toater  baxliffs,]  Any  person  interested  in  the 
preservation  of  the  fish  of  any  river  or  lake  (d)  or  for  any  per- 
sons who  shall  have  united  themselves  into  a  society  for  the  pre- 
servation of  the  said  fisheries,  or  for  the  owner  or  proprietor  of 
any  fishery  in  any  river  or  lake,  or  the  proprietor  of  any  salmon 
fishery  on  the  sea  coast,  to  appoint  during  pleasure,  by  any  instru- 
ment in  writing  (e)  in  the  form  in  schedule  (A.)  to  this  act  an- 
nexed, any  one  or  more  persons  to  be  a  water  bailiff  or  water 
bailiffs  for  the  protection  of  the  fisheries  on  such  part  of  the  sea 
coast,  or  in  any  such  lake  or  river,  or  the  tributaries  thereof :  pro- 
vided always  that  no  such  water  bailiff  be  empowered  to  act  as 
such  until  his  appointment  shall  have  been  approved  and  con- 
firmed by  two  or  more  justices  assembled  in  some  petty  sessions 
holden  in  the  district  within  which  the  said  water  bailiff  is  to 
act,  which  justices  shall  endorse  the  instrument  by  which  he  is 
appointed ;  and  provided,  also,  that  it  shall  be  lawful  for  any 
two  or  more  justices  at  petty  sessions,  from  time  to  time,  upon 
complaint  made  to  them,  to  revoke  such  appointment  and  dismiss 
any  such  bailiff,  and  to  approve  and  confirm  an  appointment  of 
such  other  person  as  shall  be  appointed  in  the  place  of  the  per- 
son so  dismissed. 

Sec  83.  [  Water  bailiffs^  If  any  person  shall  act  as  a  water 
bailiff  without  having  an  appointment  confirmed  as  aforesaid  by 
the  justices,  and  unrevoked  by  them,  every  such  person  shall,  for 
every  such  act,  forfeit  not  exceeding  £10. 

Sec.  84.  [Powers  of  water  bailiffs.]  Every  water  bailiff  ap- 
pointed as  aforesaid  shall  be  empowered  to  exercise  the  powers 
and  authorities  of  a  constable  for  the  enforcement  of  the  provi- 
sions of  this  act,  and  shall  be  at  liberty  at  all  times  and  seasons. 


or  by  whom  the  same  ehall  be  bo  de- 
livered up,  shall  by  the  taking  or 
delivery  thereof,  be  exempted  from 
the  payment  of  any  damages  or  pe- 
nal^ for  such  angling.  It  would 
appear  that  the  above  sections  are 
substitutes  for  those  of  5  &  6  Vic.  c. 
106,  above  given,  as  well  as  for  the 
provisions  of  13  &  14  Vic.  c.  88,  s. 
36,  and  justices  should  therefore  act 
under  them  rather  than  under  the 


earlier  statutes. 

(d)  Proprietors  of  oyster  fisheries 
may  appoint  bailiflb,  8  &  9  Vic.  c. 
108,  s.  21,  post. 

(e)  See  8  &  9  Vic.  c.  108,  s.  13, 
rendering  a  stamp  duty  of  five  shil- 
lings on  each  warrant  necessary. 
But  if  the  bailiff  be  appointed  under 
11  &  12  Vic.  c.  92,  the  warrant  need 
not  be  stamped. 
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without  any  let  or  hindrance  whatsoever,  to  enter  into  and  pass 
through  or  along  the  hanks  or  horders  of  any  lakes  or  rivers  fre- 
quented hy  salmon  or  trout,  or  of  the  trihutaries  thereof^  for  the 
protection  of  the  fisheries  whereof  he  shall  he  so  appointed  as 
aforesaid,  and  with  hoats  or  otherwise  to  enter  upon  all  and  eveiy 
such  lakes  or  rivers,  and  to  enttT  upon  and  examine  all  weirs, 
sluices,  mill  dams,  mill  races,  and  watercourses  communicating 
therewith,  and  to  pass  along  the  same,  and  to  enter  any  boat  or 
hoats  engaged  in  fishing,  and  to  examine  all  standing,  floating, 
or  other  nets  whatsover,  and  to  seize  all  illegal  nets,  engines,  in- 
stmments,  and  devices  whatsoever,  and  all  and  every  other  nets, 
engines,  and  instruments  whatsoever  when  used  illegally,  and  to 
do  all  such  other  acts  and  things  aa  he  shall  be  required  to  do  by 
the  bye  laws  of  the  said  commissioners,  or  by  any  warrant  issued 
by  any  justice  or  justices  in  conformity  with  the  provisions  of 
tliis  act,  and  the  production  of  such  certificate  or  appointment, 
endorsed  as  aforesaid,  shall  be  sufficient  warrant  for  such  water 
bailiff  so  acting  in  any  of  the  cases  aforesaid  :  provided  always, 
that  nothing  herein  contained  shall  be  construed  to  authorize  any 
such  water  bailiff  to  enter  any  garden  enclosed  with  a  wall  or 
paling,  nor  any  dwelling  house  or  the  curtilage  thereof^  (except 
where  the  ordinary  road  or  passage  to  any  weir,  dam,  or  dyke 
shall  be  through  any  such  garden  or  curtilage  as  aforesaid),  save 
when  thereunto  authorized  by  the  warrant  of  a  J.P.,  as  herein- 
after provided. 

Sec.  85.  [Justices  may  grant  a  warrant  to  enter  stispected  places.] 
It  shall  and  may  bo  lawful  for  J.  P.,  upon  an  information  on  oatn 
that  there  is  probable  cause  to  suspect  any  breach  of  the  provi- 
sions of  this  act  to  be  committed  within  any  of  the  herein-before 
excepted  grounds  and  premises,  by  warrant,  to  authorize  by  name 
any  water  bailiff,  or  any  officer  appointed  by  the  said  commis- 
sioners, to  enter  the  said  premises  for  the  purpose  of  detecting 
such  offence,  at  such  time  or  times  as  in  such  warrant  may  be 
mentioned ;  provided  that  no  such  warrant  shall  continue  in 
force  for  more  than  one  week  from  the  date  thereof 

Sec.  86.  r  Officers  and  men  of  H.M,  cruisers  and  coast  guard  to  en- 
force provisions  of  this  act]  Officers  and  petty  officers  belonging 
to  the  cruisers  of  H.M.  navy,  and  such  officers  and  men  of  the 
coast  guard  stations  as  shall  be  authorised  by  the  commissioners 
of  customs,  at  such  times  and  in  all  such  places,  and  subject  to 
such  directions  and  regulations  as  the  said  commissioners  shall 
prescribe,  may  go  on  board  any  vessel  employed  in  fishing,  and 
examine  the  certificate  of  registry  and  nets  of  such  vessel,  and 
whether  the  regulations  of  this  act  have  been  complied  with, 
and  whether  the  master  or  other  persons  on  board  such  vessel 
are  carrying  on  the  said  fishery  in  the  manner  hereby  lequired^ 


FISHERIES^  5  &  6  Vic.  o.  106.  535 

and  to  seize  any  illegal  nets  or  engines,  or  any  nets  or  engines 
used  contrary  to  the  provisions  of  this  act,  or  any  of  the  orders, 
regulations,  or  bye  laws  made  by  said  commissioners  ;  and  they 
may  execute,  on  sea  or  on  land,  the  warrants  of  any  justice  or 
justices,  and  also  do  all  such  other  acts  on  sea  or  land  in  rela- 
tion to  the  preservation  of  the  peace  among  persons  engt^ed  in 
fishing,  and  the  enforcement  of  the  provisions  of  this  act,  as  any 
constable  may  lawftdly  do  within  his  jurisdiction. 

Sec.  87^0fender8  may  he  apprehended  if  they  refute  to  tell  their 
names.]  Wnen  any  person  shall  be  found,  at  sea,  or  on  rivers, 
lakes,  or  other  waters,  or  on  land,  offending  against  any  of  the 
provisions  of  this  act  by  the  use  of  any  iUegal  net,  engine,  or 
device  whatsoever  for  the  taking  of  fish,  or  by  the  use  of  any 
net,  engine,  or  device  prohibited  at  such  time,  or  in  any  other 
manner,  it  shall  be  lawful  for  any  officer  or  person  herein-before 
empowered  to  enforce  the  provisions  of  this  act,  or  for  any  person 
interested  in  the  fishery  in  which  such  illegal  act  may  be  com- 
mitted, to  require  the  person  so  foimd  offending  forthwith  to 
desist  from  such  offence,  and  also  to  tell  his  christian  name,  sur- 
name, and  place  of  abode  ;  and  in  case  such  person  shall,  after 
being  so  required,  refuse  to  tell  his  real  name  or  place  of  abode, 
or  shall  give  such  a  general  description  of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose  of  discovery,  or  shall  wilftdly  con- 
tinue such  offence,  it  shall  be  lawful  for  the  officer  or  person  so 
requiring  as  aforesaid,  and  also  for  any  person  acting  by  his 
order  and  in  his  aid,  to  apprehend  such  offender,  and  to  convey 
him  or  cause  him  to  be  conveyed,  as  soon  as  conveniently  may 
be,  before  a  J. P.,  to  be  dealt  with  according  to  law :  provided 
always,  that  no  person  so  apprehended  shall  be  detained  for  a 
longer  period  than  24  hours  before  he  shall  be  brought  before 
some  J. P.  ;  and  that,  if  ho  cannot,  on  account  of  the  absence  or 
distance  of  the  residence  of  any  such  J. P.,  or  owing  to  any  other 
reasonable  cause,  be  brought  before  a  J.P.  within  such  12  hours 
as  aforesaid  (/),then  the  person  so  apprehended  shall  be  dis- 
charged, but  may  nevertheless  be  proceeded  against  for  his  of- 
fence by  summons  or  warrant,  according  to  the  provisions  herein- 
after mentioned,  as  if  no  such  apprehension  had  taken  place. 

Sec.  88.  [Pettalty  on  persons  using  violence.]  Where  any  per- 
sons, to  the  number  of  three  or  more  together,  shall  be  found  by 
any  officer  of  H.M.  navy,  or  of  the  coast  guard,  or  any  water 
bailiff  or  peace  officer,  by  violence,  intimidation,  or  menace  im- 
peding, or  obstructing,  or  attempting  to  impede  or  obstruct  any 

(/)  It  will  be  obBerved  that  in  the     stated,  and  referring  to  the  12  hours 
first  part  of  this  section  24  hours  is     at  aforesaid, 
named,  in  the  latter  part  12  hours  is 
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other  person  or  persons  in  the  lawful  prosecution  of  any  fisheiy, 
it  shall  be  lawful  for  such  officer  of  the  navy,  or  coast  guard,  or 
water  bailiff,  or  peace  officer  so  requiring,  and  also  for  any  person 
acting  by  his  order  or  in  his  aid,  to  apprehend  suchoffenderS)  and 
to  convey  them  before  a  J.P.,  to  be  dealt  with  according  to  law ; 
and  every  person  so  offending,  and  every  person  aiding  or  abetting 
shall  forfeit,  for  every  such  offence,  a  penalty  not  exceeding  £20, 
as  to  the  convicting  justices  shall  seem  fit,  together  with  the  oostB 
of  the  conviction,  which  said  penalty  shall  be  in  addition  to 
and  independent  of  any  other  penalty  to  which  any  such  person 
may  be  liable  for  any  other  offence  against  this  act. 

Sec.  89.  [Commissioners,  <frc.,  empowered  to  enforce  provisum 
of  this  act.]  It  shall  be  lawful  for  the  said  commissioners,  or  any 
officer  appointed  by  them  for  the  purposes  of  this  act,  to  use  and 
exercise  all  and  every  the  powers  and  authorities  for  enforcing 
the  provisions  of  this  act  and  the  apprehension  of  offenders  by 
this  act  conferred  upon  the  officers  of  H.M.  cruisers  and  of  the 
coast  guard  stations  and  water  bailiffs  respectively. 

Sec.  90.  [Penalty  on  opposing  or  assaulting  commisnoners,  <fcf.l 
If  any  person  shall  assault,  resist,  or  obstruct  any  of  the  saia 
commissioners,  or  any  person  acting  by  their  authority,  or  any 
officer  of  II.M.  navy  or  coast  guard,  or  any  person  acting  under 
him  or  them,  or  any  water  bailiff,  in  the  execution  of  any  of  the 
powers  conferred  on  him  or  them  by  this  act,  or  by  any  role, 
order,  or  bye  law  to  bo  made  in  pursuance  of  this  act  as  afore- 
said, or  if  the  master  of  any  fisldng  vessel  shall  refuse  to  produce 
his  certificate  of  registry  when  thereunto  required  by  any  such 
commissioner,  officer,  or  person,  every  person  so  offending  shall 
forfeit  not  exceeding  £10. 

Sec.  91.  [Commissioners  empotoered  to  make  hye  laws^  The 
said  commissioners  may  make  such  bye  laws,  rules,  orders,  and 
regulations  (in  addition  to  those  herein  specially  required  to  be 
made)  for  the  more  effectual  management,  &c.,  and  improvement 
of  the  fisheries  of  Ireland,  and  the  registry  of  all  boats  engaged 
therein,  and  may  rescind  or  vary  the  same,  and  substitute  others, 
and  prescribe  any  conditions  for  the  regulation  of  the  said 
fisheries,  and  the  preservation  of  good  order  among  the  persons 
engaged  therein,  and  in  relation  to  the  times  and  seasons  at 
wliich  the  taking  the  several  species  of  fish  shall  commence  and 
cease,  or  the  times  and  places  or  the  manner  at  and  in  which  any 
trammel,  trawl,  or  other  net  or  nets,  engine  or  engines  to  be  em- 
ployed in  the  said  fisheries  shall  be  used,  and  also  as  to  the 
description  and  form  of  nets  to  be  used,  and  the  size  of  the 
meshes,  or  for  other  purposes  connected  with  fisheries ;  and  the 
said  commissioners  may  impose  any  penalty  not  exceeding  £5, 
where  any  penalty  is  not  fixed  by  this  act,  for  any  breach  of 
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such  bye  laws,  rules,  orders,  and  r^ulations,  and  to  direct  that 
all  nets,  engines,  or  other  instruments  whatsoever  used  contrary 
to  any  of  such  bye  laws,  rules,  orders,  or  regulations  shall  be  for- 
feited, destroyed,  or  removed,  as  the  case  may  require :  provided 
that  such  bye  laws,  &c.,  be  not  repugnant  to  any  law  or  statute 
in  force  in  Ireland,  and  shall  not  injure  the  effective  working 
power  of  any  mill  or  factory,  and  shall  be  approved  of  and  con- 
firmed by  the  Lord  Lieutenant ;  and  all  the  said  bye  laws,  &c., 
shall  be  binding  and  conclusive  on  all  persons  as  if  the  same  had 
been  contained  in  and  enacted  by  this  act 

Sec.  92.  [Copws  of  intended  bye  laws  to  be  sent  to  clerk  ofpecice, 
d&c,  and  notice giveru]  One  month  at  least  before  such  bye  laws, 
rules,  and  regulations  shall  be  laid  before  the  Lord  Lieutenant  or 
for  his  approval,  a  copy  of  the  same  shall  be  deposited  with  the 
clerk  of  the  peace  for  each  county  in  which  same  are  proposed 
to  be  enforced,  and  with  the  clerks  of  the  petty  sessions  for  each 
district,  and  a  notice  of  the  lodgment  thereof  shall  be  posted  at 
the  usual  places  for  posting  notices  in  each  such  petty  sessions 
district ;  and  it  shall  be  lawful  for  any  party  who  may  consider 
himself  aggrieved  by  any  such  intended  bye  laws,  &c.,  to  appeal 
to  the  Lord  Lieutenant  against  same. 

Sec.  93.  [Publication  of  bye  laws,"]  The  said  bye  laws,  &c., 
when  approved  and  sanctioned,  shall  be  printed,  and  a  copy  of 
the  same  deposited  with  the  clerk  of  the  peace  for  each  county 
in  Ireland  in  which  such  bye  laws  are  proposed  to  be  enforced, 
and  with  all  the  coast  guard  officers  at  the  different  stations,  and 
with  the  clerks  of  petty  sessions  ;  and  printed  copies  of  said 
bye  laws,  &c.,  shall  be  provided  by  the  said  commissioners,  and 
sold  at  a  price  not  exceeding  Is.  for  each  copy,  and  notice  both 
of  the  publication  of  the  same  and  the  place  or  places  where  the 
same  may  be  bouglit  shall  be  given  for  three  months  subsequent 
to  the  publication  thereof  in  such  newspapers  as  the  commission- 
ers shall  appoint ;  and  for  the  purpose  of  convicting  any  person 
offending  against  the  said  bye  laws,  rules,  orders,  and  regulations, 
a  printed  copy  of  such  bye  laws,  obtained  from  the  office  of  any 
clerk  of  the  peace  or  clerk  of  the  petty  or  quarter  sessions  (who 
is  hereby  required  to  furnish  the  same  at  the  price  aforesaid), 
with  whom  the  same  may  be  lodged  and  certified  by  him  to  be 
a  true  copy  thereof,  shall  be  received  and  taken  as  full  and  suffi- 
cient evidence  of  the  existence  of  such  bye  law,  and  the  due 
publication  thereof. 

Sec.  94.  [How  offences  against  this  act  may  he  tried,^  All 
offences  agamst  this  act  punishable  with  any  pecuniary  penalty, 
&c.  may  in  every  case  be  he^ard,  adjudged,  and  determined  in  a 
summary  way  by  and  before  one  or  more  J.  P.s  of  the  county, 
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towD^  or  place  within  whose  jurisdiction  such  offence  shall  haye 
been  committed,  upon  the  complaint^  yerbal  or  otherwise^  of  any 
person,  (g) 

Sec.  95.  \ Recovery  of  expences,]  Whensoever  under  the  provi- 
sions of  this  act  any  J.  P.  or  the  said  comnussioners  may  be 
authorized  or  empowered  to  execute  any  work,  or  remove  or  alter 
any  weir  or  other  erection,  or  to  do  any  matter  or  thing  at  the 
expence  of  any  offender,  such  justice  or  commissioners  shall 
ascertain  the  amount  of  such  expences,  and  direct  payment 
thereof  to  be  made  by  such  offender  to  such  person  as  he  or  they 
may  think  fit^  and  it  shall  be  lawful  for  such  person  to  sue  for 
and  recover  the  same  by  civil  bill,  &c  ;  and  a  certificate  in  writ- 
ing under  the  hand  or  hands  of  such  justice  or  commissioners 
shall  be  conclusive  evidence  of  the  amount  of  such  expences,  and 
of  the  liability  of  the  party  therein  named  to  pay  the  same,  and 
of  the  right  of  the  person  thereby  authorized  to  sue  for  and 
recover  the  same. 

Sec.  96.  [Jurisdiction  of  magistrates  of  maritime  counties  ex- 
tended  to  offtmces  against  this  act  at  sea."]  The  jurisdiction  of  each 
and  every  justice  of  every  place  within  or  belonging  to  all 
counties,  or  counties  of  cities  or  towns  in  Ireland^  any  part 
whereof  shall  adjoin  the  sea  coast,  or  any  of  the  estuaries  thereof, 
shall  be  and  the  same  is  hereby  extended  to  all  and  every  offence 
against  the  provisions  of  this  act,  or  any  of  the  bye  laws,  &c. 
(hereby  authorized  to  be  made)  committed  by  hshermen  and 
others  engaged  in  fishing,  or  by  any  person  while  at  sea,  as  if 
the  said  offence  had  been  committed  upon  land  within  his  or 
their  present  jurisdiction  or  jurisdictions  respectively ;  and  the 
said  justice  may  issue  his  warrant  for  the  arrest  or  apprehension 
of  any  of  the  said  fishermen  or  others  so  offending  as  aforesaid, 
whether  he  or  they  shall  happen  to  be  upon  land  within  any 
l)art  of  the  kingdom  or  in  any  vessel  at  sea,  and  employ  any  per- 
son or  any  of  tluj  ways  and  means  for  causing  such  apprehension 
or  arrest  to  be  made  as  such  justice  is  now  authorized  to  do  in 
case  the  said  offence  had  been  committed  upon  land  within  his 
jurisdiction,  and  shall  have  the  like  powers  or  remedies  for  the 
api^rehension,  committal,  or  punishment  of  fishermen,  and  other 
perdons  so  oti'ending  at  sea  as  aforesaid,  either  against  this  act  or 
any  of  the  bye  laws,  &c.  made  in  pursuance  thereof;  and  the 
said  justice  shall  have  the  like  powers  and  remedies  for  the 
seizure  at  sea  of  the  vessels  or  other  goods  and  chattels  of  the 

{(j)  As  the  Petty  Sefwic»ng    Act,  followed   in   all    prooeedings  bcw- 

aiiti'.  p.  368,  doeH  not  exclude  this  under.    As  to  disposition  of  penaltiei 

or  the  subsequent  Fishery  Acts  from  see  ante,  p.  510,  and  21  &  S2  Vic. 

its  provisions,  its  directions  must  be  c.  100,  ante,  p.  814. 
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said  fishermen  or  other  persons  so  offending  as  aforesaid,  as  he 
possesses  by  any  law  now  in  force,  or  shall  under  this  act  possess 
in  case  the  said  offence  had  been  committed  upon  land« 

Sec.  97.  [Hotp  penalties  are  to  be  levied,]  That  all  penalties 
directed  to  be  enforced  against  any  person  shall  be  levi^  by  the 
same  persons  and  in  the  same  manner  as  all  fines  and  penalties 
may  by  law  be  levied,  or  by  the  officers  and  men  of  tiie  coast 
guard  service  (h). 

Sec.  98.  [Form  of  conviction,]  The  justice  before  whom  any 
X)er9on  shall  be  convicted  shall  cause  the  conviction  to  be  drawn 
up  in  the  following  form  of  words  (t),  or  in  any  other  form  of 
words  to  the  same  effect ;  (that  is  to  say,) 

Be  it  remembered,  That  on  the day  of in  the  year  of  our 

Lord at in  the  county  of [or  city,  town,  or  place  <u 

the  aue  may  he,]  A.  0.  is,  upon  the  complaint  of  6.  H.,  convicted  before  me 
J.  P.,  one  of  her  Majesty's  justices  [or  before  us  C.  D.  and  E.  F.  justices]  of 

the  peace  for  the  said  county  of in  pursuance  of  an  act  made  in  the 

fifth  and  sixth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  an 
Act  to  regulate  the  Irish  fisheries,  for  that  we  said  A.  O.  [here  state  the 
offeiux,  and  the  time  and  place  when  and  where  the  tame  was  committecCl^  and 
I  [or  we]  do  hereby  adjudge  him  to  pay  and  forfeit  for  the  said  ofienoe  the 

sum  of of  lawful  money  of  Great  Britain,  together  with  the  further 

sum  of for  costs  of  suit  and  prosecution  of  the  said  G.  H. ;  [and  in 

case  any  nets  or  other  engines  are  to  be  forfeited,]  I  [or  we]  do  hereby  further 
adjudge  that  the  nets  or  other  engines,  &c.  [describing  the  »anie\  be  and  the 
same  are  hereby  forfeited.     Given  under  my  hand  and  seal  [or  our  hands 

and  seals,  as  tlte  case  may  be,]  at in  the  county  of the  day  and 

year  above  written. 

Which  said  conviction  and  adjudication  shall  be  good  and 
valid  in  law  to  all  intents  and  purposes,  and  shall  not  be  quashed, 
set  aside,  or  adjudged  void  or  insufficient  for  want  of  form  only, 
and  shall  not  bo  liable  to  bo  removed  by  certiorari  (J)  or  other- 
wise into  her  Majesty's  Court  of  Q.  B.,  or  any  other  of  H.  M.'8 
courts  of  record  at  Dublin^  but  shall  be  deemed  and  taken  to  be 
final  to  all  intents  and  purposes  whatsoever,  unless  the  same 
shall  be  reversed  on  appeal  as  herein-after  provided :  Provided 
always,  that  no  person  shall  be  convicted  of  any  offence  com- 
mitted against  the  provisions  of  this  act  unless  tiie  prosecution 
for  the  same  shall  be  commenced  within  six  calendar  months 
from  the  time  of  the  commission  of  such  offence. 

Soc.  99.  Provides  for  appeal  from  convictions  to  quarter  ses- 

(A)  See  14  &  15  Vic.  a  93,  s.  25,  (j)  The  writ  of  certiorari  lies  in  all 

26,  ante,  p.  354,  355.  cases,  notwithstanding  these  words, 

(t)  The  form  given  in  the  govern-  where  the  J.  P.  acts  without  juris- 

ment  order  book  may  be  UHed  in  the  diction  or  exceeds  it.     ISee  ante,  p. 

place  of  this  conviction,  ante,  p.  149,  217,  218. 
150. 


540  CATALOGUE  OP  0FFK5CBS. 

nons  ;  but  as  the  fisheiy  laws  all  come  witiim  the  provisions  of 
the  Petty  Sessions  Act,  proceedings  upon  appeal  most  be  taken 
under  it ;  the  right  only  exists  when  given  by  the  24th  sec  of 
14  &  15  Vic.  c.  93. 

Sec.  100  provides  a  form  of  dismissal,  and  gives  a  power  of 
appeaL  The  dismissal  may  be  entered  in  the  usual  way  in  the 
petty  sessions  book  ;  but  as  no  appeal  is  given  by  the  Petty 
Sessions  Act  from  a  dismiss,  it  cannot  now  be  taken. 

Sec.  103.  [Illegal  nets  fhaU  be  brought  before  magutnUei  ai 
petty  sessions,  and  destroyed.]  In  case  any  officer  or  person  hereby 
authorized  and  empowered  to  seize  ill^al  nets  or  engines,  or  net* 
or  engines  of  a  legal  form  and  size  when  used  contrary  to  the 
provisions  of  this  act,  or  any  of  the  bye-laws  to  be  made  in  pur- 
suance hereof^  shall  seize  the  same,  it  shall  and  may  be  lawfbl 
for  him  to  retain  the  same  in  his  custody  until  the  next  sitting 
of  the  petty  sessions  court,  or  any  adjournment  thereof,  in  the 
district  where  the  same  shall  be  seized,  and  at  such  petty  sessions 
court  it  shall  and  may  be  lawful  for  the  justices  to  order  and 
direct  the  same  to  be  forfeited ;  and  in  case  the  same  shall  be  sach 
as  cannot  be  legally  used  under  the  provisions  of  this  act,  to 
order  the  same  to  be  destroyed,  and  in  case  the  same  shall  be 
such  as  may  be  legally  used  according  to  the  provisions  of  this 
act,  that  then  and  in  such  case  it  shall  be  lawful  for  such  justices 
to  order  the  same  to  be  sold,  and  the  money  arising  therefirom  to 
be  applied  in  the  same  manner  as  the  penalties  thereby  imposed 
for  violation  of  the  provisions  of  this  act  are  hereby  directed  to 
be  applied  (k). 

Sec.  105.  Penalty  on  witnesses  refusing  to  give  evidence ;  see 
14  &  15  Vic.  c.  93,  8.  13,  ante,  p.  334,  81. 

Sec.  106.  Offences  on  mearing  rivers  may  be  tried  in  either 
county ;  «^  13  &  14  Vic.  c.  88,  s.  47,  post 

Sec.  107.  [Metum  of  convictions  shall  be  made  to  the  ccmmu- 
sioners.]  A  return  shall  be  made  once  in  every  three  months  to 
the  said  commissioners  from  every  petty  sessions  or  other  court 
in  Ireland  where  any  offender  shall  be  prosecuted  and  convicted 
under  the  provisions  of  this  act  by  the  clerk  thereof  and  such 
return  or  report  shall  contain  the  name  of  every  person  who  shall 
be  so  convicted  of  any  offence  against  the  provisions  of  this  act^ 
together  with  the  nature  of  the  offence,  and  the  punishment 
inflicted,  and  the  amount  of  the  fine  imposed  and  levied  upon 
every  such  person  so  convicted  as  aforesaid ;  and  any  such  cleA 
neglecting  or  omitting  to  furnish  such  return  shall  forfeit  not 
exceeding  £5. 

(k)  The  proceeds  muRt  now  be  ap-  c.  100,  ante,  p.  814,  ahoaate,  p.510, 
plied  as  pointed  out  by  21  k  22  Vic.      for  diepodtion  of  pwialtjua. 
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Sec.  108.  [Pergoru  punished  under  this  act  not  liable  any  other 
way,']  Wheie  any  offender  shall  be  punished  for  any  offence  by 
virtue  of  this  act,  such  offender  shall  not  again  be  prosecuted  nor 
incur  any  penalty  by  virtue  of  any  other  law  or  statute  now 
in  force,  or  be  Hable  to  any  other  punishment  for  the  same 
offence. 

Sec.  109.  Application  of  penalties ;  see  ante,  p.  510,  and  21 
&  22  Vic.  c.  100,  s.  28,  p.  314. 

Sec.  111.  Commissioners  empowered  to  hold  general  meetings, 
summon  witnesses,  and  examine  upon  oath ;  and  if  witnesses 
neglect  or  refuse  to  give  evidence,  they  are  liable  to  the  same 
penalties  as  witnesses  refusing  to  give  evidence  before  a  J.  P.  ; 
see  s.  105,  ante,  p.  540. 

Sec.  112.  Commissioners  to  report  annually. 

Sees.  113  &  114  define  the  terms  in  this  act^  and  give  the 
definition  of  a  "  several  fishery,"  but  both  these  sections  are  re  • 
pealed  by  13  &  14  Vic.  c.  88,  s.  1,  and  others  substituted  in  lieu 
thereof ;  therefore  in  a  conviction  for  fishing  in  a  several  fishery 
under  the  11  &  12  Vic.  c.  92,  s.  41,  this  statute  should  not  be 
referred  to,  as  it  no  longer  defines  a  several  fishery. 

Schedule  to  which  the  foregoing  act  refers : — ^ 

SCHEDULE  (A.) 
p€frm  of  warrant  for  a  water  bailiff, 

I,  A.  B.  [or  We,  A.  B.  and  C.  D.,  as  the  case  may  be],  of [name  the 

place  or  places  of  residence],  do  hereby  appoint  D.  E.  of [name  the 

place  of  his  residence]  a  water  bailifi;  to  protect  the  fisheiy  of [name 

the  fishery,  river,  or  sea  coast,  as  the  case  may  be],  pursuant  to  the  act  of 

Victoria,  chapter ,  intituled  "  An  Act  to  regulate  the  Irish  Fisheries  ;'* 

and  the  said  D.  E.  of [ruime  the  place  of  his  residence]  is  hereby  autho- 
rized to  do  all  lawful  acts  as  such  water  bailiff,  according  to  the  provisions 
of  the  said  act. 

(Signed),  A.  B. 

To  all  whom  it  may  concern. 

We,  the  undersigned  magistrates,  assembled  hi  petty  sessions,  do  hereby 
approve  of  the  above  appointment.  In  witness  whereof  we  hereunto  sab- 
scribe  our  names. 

J.  P. 
J.  P. 

7  &  8  Vic.  c.  108, 

amends  5  &  6  Vic.  c  106,  and  empowers  the  constabulary  force 

to  enforce  certain  provisions  respecting  the  Irish  fisheries. 

By  sec.  1  the  constabulary  force  are  empowered  to  carry  into 
effect  the  regulations  of  the  Fishery  Act  and  of  this  act,  and  to 
have  the  same  powers  as  water  bailifb. 
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Sec.  3.  Inspector  of  fisheries  empowered  to  receive  evidence 
to  enable  commissioners  to  alter  the  close  seasons  in  any  river  or 
district. 

Sec.  4.  [Commisnoners  empowered  to  alter  dose  aeaaon  an  ikwier 
notice  than  6y  5  ^  6  Vic.  c.  106,  directed.]  It  shall  be  lawful  for  the 
said  commissioners  to  alter  the  close  time  for  the  fishery  in  any  par- 
ticular locality,  and  that  such  other  period  as  shall  be  fixed  upon 
by  the  said  commissioners  as  the  close  time  for  any  fishery  in  any 
locality  shall  be  kept  and  observed  in  such  locality  in  lieu  there- 
of, and  to  alter  the  period  within  which  it  shall  not  be  lawful  to 
hang  any  coghill  or  other  nets  in  the  gaps,  eyes,  or  sluices  of  eel 
or  other  weirs,  or  make  use  of  fixed  engines  for  taking  eels,  upon 
calling  a  meeting  of  persons  possessed  of  or  interested  in  any 
such  fishery,  giving  notice  of  the  day  and  place  appointed  for 
such  meeting,  not  less  than  14  days  from  the  date  of  such  notice, 
by  printed  handbills  and  advertisement  twice  at  least  in  some 
newspajier  published  and  circulated  in  the  county  or  several 
counties  within  which  or  on  the  coast  whereof  such  fishery  is  in 
whole  or  in  part  situated,  anything  in  the  5  &  6  Via,  c  106,  s. 
33,  to  the  contrary. 

Sec.  5.  [Poioer  to  commissioners  to  suspend^  for  a  prtd  period, 
ifie  oyster  Jisliery  in  any  particular  locality.]  It  shall  be  lawful 
for  the  said  comniLssioners,  upon  the  application  of  any  person 
interested  in  any  oyster  fishery  in  any  particular  locality,  to  call 
a  meeting  of  the  persons  possessed  of  or  interested  in  such  oyster 
fishery,  after  giving  notice  of  such  meeting  in  the  manner  by  the 
said  last-recited  act  dirccted  with  respect  to  changing  the  periods 
within  whi<'h  it  shall  not  be  lawful  to  fish  in  fisheries  in  parti- 
cular localities,  to  fix  and  appoint  a  period,  not  exceeding  the 
torni  of  three  years,  within  which  it  shall  not  be  lawful  to  dredge 
for,  take,  catcli,  or  destroy  any  oyster  or  oyster  brood  in  such 
locality  (l). 

Sec.  G.  Such  decision  to  be  published. 

Sec.  7.  [Use  of  seine  net  lawful  for  lierrin^s,]  It  shall  be  law- 
ful to  and  for  all  persons  to  use  seine  nets  for  the  catehing  of 
herrings,  save  and  except  in  such  places  and  at  such  times  as 
shall  or  may  hereafter  be  forbidden  by  any  bye  law,  rule,  or 
regulation  to  be  hereafU^r  made  by  the  said  commissioners  (m). 

Sec.  8,  [If7i<7i  the  commi^oners  luive  defined  the  motithofany 
river,  a  copy  of  siich  definition  to  he  deposited  with  tlie  clerk  of  the 
p^ace.]  And  whereas  by  5  &  6  Vic.  c.  106,  s,  22,  the  commis- 
sioners are  emi)owered  to  define  the  mouths  of  rivers  for  the 

{D  Soe  ante,  6  &  6  Vic.  c  IOC,  8.  (m)  See  5  &  6  Vic.  c  106.  ■.  7  ; 

32,  p.  518.  also  b  &  9  Vic.  c.  lOS,  8.  15. 
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purposes  therein-mentioned  :  be  it  therefore  enacted,  that  when 
the  said  commissioners  shall  and  may  from  time  to  time  define 
the  mouth  or  entrance  of  any  river,  under  the  provisions  of  the 
said  act,  a  copy  of  the  definition  to  be  sp  made  shall  be  deposited 
with  the  clerk  or  clerks  of  the  peace  for  the  county  or  counties 
in  which  the  mouth  or  entrance  of  such  river  so  defined  shall  be 
situated;  and  in  all  cases  when  it  shall  hereafter  become  neces- 
sary to  prove  such  definition  in  any  court  of  law  or  justice  or 
elsewhere,  a  copy,  obtained  from  the  office  of  any  clerk  of  the 
peace  with  whom  the  same  may  be  lodged,  and  certified  by  him 
to  be  a  true  copy  thereof,  shall  be  received  and  taken  as  full  and 
sufficient  evidence  of  the  existence  of  such  definition  (n). 


8  &  9  Vic.  o.  108, 
further  amends  the  5  &  6  Vic.  c.  106  and  7  &  8  Vic.  c.  108. 

Sec.  2.  [The  use  of  Ulegal  tvtirs  and  nets.]  K  any  person 
shall,  after  the  20th  day  of  August,  1845,  fish  with  or  use  any 
stake  weir,  stake  net,  bag  net,  fixed  net,  or  any  contrivance  for 
placing  or  erecting  any  net  or  engines,  which  under  the  provi- 
sions of  5  &  6  Vic.  c.  106,  are  prohibited  to  be  placed  or  erected 
in  any  part  of  any  estuaiy  or  the  mouth  or  tidal  part  of  any  river 
whore  the  breadth  of  the  channel  at  low  water  of  spring  tides  is 
less  than  three  quarters  of  a  mile  statute  measure,  or  which  are 
prohibited  to  be  placed  or  erected  within  the  space  of  one  statute 
mile  seaward,  coastwards,  or  inwards  from  or  on  either  side  of 
the  mouth  or  entrance  of  any  river  into  the  sea,  the  inland  por- 
tion of  wliich  river  is  frequented  by  salmon,  and  the  breadth  of 
which  mouth,  as  now  or  hereafter  to  be  defined  by  the  said 
commissioners,  is  less  than  half-a-mile  statute  measure  at  low 
water  of  spring  tides,  any  person  so  offending  shall  be  subject 
and  liable  to  such  and  the  same  penalty  and  penalties  as  by  said 
first-mentioned  act  the  person  or  persons  erecting  or  placing  such 
weirs,  nets,  or  contrivance  for  placing  or  erecting  nets,  are  subject 
and  liable  to ;  and  uj)on  proof  tliat  any  such  weir,  net,  or  con- 
trivance lias  been  so  used  or  fished,  it  shall  bo  lawful  for  the 
justices  at  petty  sessions,  or  other  the  persons  having  jurisdiction 
to  enforce  the  provisions  of  the  said  recited  acts  or  tliis  act,  to 
direct  the  same  to  be  forfeited  and  removed,  and  the  materials 
thereof  to  be  disi)osed  of  (o). 

Sec.  3.  Commissioners  empowered  to  suspend  the  use  of  and 
remove  illegal  weirs  and  nets  in  places  prohibited. 

(»)  See  8  &  9  Vic  c.  108,  a.  9  ;  (o)  For  penalties  see  13  &  14  Vic. 

lo  &  14  Vic.  c.  88,  8.  21.  c.  88,  s.  16,  post. 
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Sec.  4.  [AppecU  to  judge  of  assize,]  If  any  person  shall  think 
himself  aggrieved  by  any  such  order  or  decision  of  the  said  com- 
iniflsioners,  such  person  may  appeal  to  the  next  going  judges  of 
assize. 

Sec.  5.  [Only  those  erUiOed  under  5  j*  6  Fu;.  c.  106,  to  urn  nets, 
^c.  on  the  coaM  of  Ireland,^  If  any  person  other  than  the  persons 
entitled  under  5  &  6  Vic.  c.  106,  to  exercise  the  right  to  use 
stake  weirs,  &c.  shall  erect,  use,  or  fish  with  any  stake  weir, 
stake  net,  hag  net,  fixed  net,  or  contrivance  for  placing  or  erect- 
ing nets  on  any  parts  of  the  coast  of  Ireland,  or  in  the  sea  or 
tide-ways  adjoining  the  same,  he  or  they  shall  for  each  offence 
forfeit  not  exceeding  £10,  and  such  weir,  net,  or  contrivance 
shall  also  be  forfeited,  and  ordered  by  the  magistrate  before 
whom  such  person  or  persons  may  be  convicted  to  be  removed 
at  the  expense  of  the  offender,  and  the  materials  thereof  disposed 
of  in  like  manner  as  by  said  first-recited  act  is  directed  in  cases 
of  illegal  nets  used,  or  legal  nets  used  illegally,  for  fishing. 

Sec.  6.  \ Persons  re-erecting  or  using  weirs  decided  to  be  illeg<d,] 
U,  after  any  such  order  of  the  commissioners  as  is  herein-before 
authorized  to  be  made,  unless  and  until  the  same  shall  be  re- 
versed on  appeal,  any  person  shall  again  erect  or  use  any  such 
stake  weir,  <fcc.  or  any  part  thereof^  as  afori'said,  in  or  adjoining 
to  any  place  where  it  may  have  been  ordered  and  decided  by  the 
said  commissioners  that  auy  such  weir,  &c  should  be  abated 
and  removed  ;  or  if;  contrary  to  the  provisions  of  the  said  first- 
recited  act,  any  person  shall  erect,  re-erect,  or  use  any  such  weir, 
&c.  after  conviction  under  the  said  act,  or  under  this  act,  eveiy 
such  person  shall,  in  addition  to  the  penalties  in  and  by  the  said 
ac;t  or  this  act  prescribed,  forfeit  not  exceeding  £20  for  every 
day  such  weir,  &c.  shall  remain  so  erected  or  used;  and  it  shaU 
be  lawful  to  and  for  the  said  commissioners,  by  warrant  under 
their  hands,  to  abate  and  remove  the  same  (p). 

Sec.  7.  Application  to  presentment  sessions  for  compensation 
for  malicious  injury  to  legal  fishing  weirs,  to  be  the  same  as 
provided  by  6  &  7  Will  IV.  c.  116. 

Sec.  9.  [Commissioners  to  define  distances  from  mouths  of  rtPen.] 
In  all  cases  where  the  commissioners  have  heretofore  defined  or 
may  hereafter  define  the  mouth  or  entrance  into  the  sea  of  anj 
river,  the  said  commissioners  may,  in  addition  to  such  definition 
and  determination,  define  and  determine  the  points  of  termini- 
tion  of  the  respective  distances  prescribed  by  5  &  6  Vic.  c.  106, 
and  to  illustrate  and  show  by  a  map  or  plan,  or  otherwise,  as 
tln^y  may  consider  best,  the  said  points  of  termination,  and  the 
space  or  spaces  within  which  it  is  by  the  provisions  of  the  said 

(p)  See  5  Ic  6  Vic.  c.  106,  b.  22,  ante,  p.  516. 


FI8HERIE3,  8  &  9  Via  c.  108  545 

first-recited  act  prohibited  to  erect  or  use  certain  fishing  weirs, 
nets,  or  engines,  or  to  use  or  practise  certain  modes  of  fish- 
ing fe)- 

Sec.  10.  Additional  powers  to  enforce  observance  of  the  weekly 
and  other  close  times  given  to  the  coast  guard,  constabulaiy,  and 
bailie 

Sec.  11.  [Size  of  the  meshes  of  the  nets.]  From  and  after  the 
passing  of  this  act  no  net,  save  as  herein-after  provided,  for  the 
taking  of  salmon  or  trout  in  the  sea,  estuaries,  or  tide- ways,  or 
for  the  taking  of  any  fish  in  the  inland  and  fresh-water  portions 
of  rivers  and  lakes,  shall  be  used  with  a  mesh  of  less  size  than 
one  and  three  quarters  inches  from  knot  to  knot,  to  be  measured 
al(»ng  the  side  of  the  square,  or  seven  inches,  to  be  measured  all 
round  each  such  mesh,  such  measurements  being  taken  in  the 
clear,  when  the  net  is  wet ;  and  that  if  any  person  shall  use  any 
net  contrary  to  this  provision,  such  person  shall  be  liable  and 
subject  to  the  penalties  and  forfeitures  by  said  first-recited  act 
mentioned  and  prescribed  in  cases  of  any  person  using  nets  with 
meshes  of  less  size  than  the  size  in  the  said  act  prescribed  and 
limited  (r). 

Sec.  12.  Commissioners  may  alter  the  size  of  meshes  in  certain 
localities. 

Sec.  13.  [Stamp  dtUt/on  the  appointment  of  waier  haUiffi]  The 
appointment  of  each  water  bailiff  under  the  provisions  of  the 
5  &  6  Vic.  c.  106,  s.  82,  &c.  or  this  act  shall  be  subject  to  a 
stamp  duty  of  five  shillings,  and  to  no  higher  duty.  (But  if  the 
bailiff  or  other  officer  be  appointed  under  11  &  12  Vic.  c.  92, 
post,  the  warrant  requires  no  stamp.) 

Sec.  14.  Power  to  prohibit  the  use  of  engines  injurious  to 
fisheries. 

Sec.  15.  [Commissioners  may  permit  thevM  of  other  nets  during 
the  daytinuA  It  shall  be  lawful  for  the  said  commissioners  (any- 
thing in  5  &  6  Vic.  c.  106,  to  the  contrary  notwithstanding)  to 
make  any  bye-law  authorizing  the  use  between  sunrise  and  sun- 
set of  any  trammel  or  other  net  on  any  part  of  the  coasts  of 
Ireland,  or  the  islands  lying  off  the  same,  where  such  trammel 
or  other  nets  may,  in  the  opinion  of  the  said  commissioners,  be 
used  during  the  daytime  without  injury  to  the  fisheries  («). 

Sec.  16.  [Oyster  beds,  when  to  he  deeined  private  property.]  No- 
thing in  5  £  6  Vic.  c.  106,  shall  be  construed  to  protect,  as  an 
exclusive  right  or  private  property  any  oyster  bed  or  oyster 

(9)  See  5  &  6  Vic  c.  106,  s.  22,  66,  68. 

ftBd  7  &  8  Vic  c.  108,  8.  8,  ante  p.  (<)  See  5  &  6  Vic  c.  106,  b.  7,  and 

543,  and  13  &  14  Vic.  c.  88,  b.  21.  7  &  8  Vic.  c.  108,  b.  7. 

Cr)  See  5  &  6  Vic.  c.  106,  bb.  20. 
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fishery  lying  below  the  level  of  the  lowest  water  of  spring  tides, 
or  to  subject  any  person  to  be  deemed  guilty  of  or  to  be  indicted 
for  larceny  for  taking  oysters  from  any  such  oyster  bed  or  fishery, 
unless  such  oyster  bed  or  fishery  shall  be  legally  possessed  and 
enjoyed  by  some  person  by  virtue  of  charter,  grants  patent,  or 
act  of  parliament,  in  and  by  which  such  oyster  bed  or  fishery  is 
specially  granted,  and  the  limits  thereof  accurately  described,  or 
unless  the  same  has  been  held  and  enjoyed  by  prescription  as  an 
exclusive  right  and  private  property  within  limits  clearly  de- 
fined. 

Sec.  17.  Power  to  make  oyster  beds,  Me  13  &  14  Vic.  c.  88, 
A.  41,  for  more  extensive  powers  herein. 

Sec.  18.  See  title  Oysters,  post. 

Sec.  19.  [^Potoer  to  dredge  during  part  of  dose  time  for  oyHert 
to  supply  fttfflfe.]  For  the  purpose  of  replenishing  and  supplying 
such  artificial  oyster  beds  or  layings,  or  other  beds  and  layings 
the  exclusive  property  of  any  person  or  persons,  but  for  no  other 
purpose  whatsoever,  it  shall  and  may  be  lawfiil  for  any  person 
to  dredge  for  and  tiike  oysters  from  any  natural  public  bed  Ijdng 
below  the  level  of  the  lowest  water  of  spring  tides,  during  such 
part  only  of  the  close  season  as  now  fixed  or  hereafter  to  be  fixed 
under  the  provisions  of  said  first-recited  act^  as  the  said  commis- 
sioners shall  upon  inquiry  think  fit  to  appoint  for  such  purpose, 
for  or  in  any  district  or  place :  Provided  always,  that  if  any 
oysters  dredged  or  taken  during  such  part  of  the  close  season 
shall  be  brought  to  shore,  or  sold  or  offered  for  sale,  or  be  found 
in  the  possession  of  any  person  on  land,  or  be  used  for  any  other 
purpose  than  the  replenishing  or  supplying  any  such  artificial  or 
other  bed  as  aforesaid,  every  person  so  offending  shall  forfeit  all 
such  oysters,  and  be  subject  and  liable  to  the  same  penalties  and 
forfeitures  as  by  5  &  6  Vic.  c.  106,  prescribed  in  cases  of  offences 
against  the  provisions  of  the  said  first-recited  act  for  the  observ- 
ance of  the  close  season  in  respect  to  oysters.  U) 

Sec«.  20  &  21.  Commissioners  to  make  byelaws  for  improve- 
ment of  oyster  fisheries  ;  and  the  proprietors  of  oyster  beds  may 
appoint  water  bailiffs,  (u) 

Sec.  22.  Decisions  and  judgments  of  commissionerB  to  be 
recorded,  and  copies  to  be  evidence  in  any  court  of  law  or 
justice. 

Sec.  23  directs  that  penalties  and  forfeitures  are  to  be  reco- 
vered and  applied  as  directed  by  5  &  6  Vic.  c.  106,  but  now  see 
Petty  Sessions  Act  for  powers  to  recover  penalties,  and  21  d^  23 

CO  See  5  &  6  Vic.  c.  106,  8.  85,  (u)  Vide  5  ft  6  Vio.  c.  106,  l  81 

lor  penalty.  ante  p. 
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Vic.  c.  100,  8.  28,  and  ante,  p.  510,  for  the  application  of 
them. 

Sec.  24.  Commissioners  to  have  same  powers,  authorities,  and 
privileges  under  this  act  as  under  5  &  6  Vic  c.  106. 

Sec.  25.  The  interpretation  of  words  in  this  act  is  repealed 
by  13  &  14  Vic  c.  88,  s.  1,  post. 


9  &  10  Vic.  c.  114,  further  amends  the  fishery  laws. 

Sec.  1.  Close  time  for  salmon  in  the  sea  and  tideways  shall  be 
from  1st  Sep.  to  31st  of  Jan.  inclusive  (save  the  counties  herein- 
after mentioned  and  the  sea  coast  of  the  same),  no  fish  of  the 
salmon  kind  shall  be  killed,  destroyed,  or  taken,  by  any  person 
or  by  any  means  whatever,  in  or  from  any  estuary  or  on  the  sea 
coast,  or  in  or  from  the  tideway  of  any  river  or  hie,  or  the  part 
thereof  where  the  tide  ebbs  and  flows,  at  any  time  between  the 
1st  Sep.  in  each  year  and  the  3l8t  Jan.  in  the  year  following, 
both  the  said  days  inclusive ;  and  no  fish  of  the  salmon  kind 
(save  as  herein-after  provided)  shall  be  killed,  destroyed,  or 
taken  by  any  person  or  by  any  means  whatsoever,  in  or  from 
any  part  of  any  river  or  lake  above  the  tideway,  or  portion 
thereof  where  the  tide  ebbs  and  flows,  at  any  time  between  the 
15th  Sep.  in  each  year  and  the  last  day  of  Feb.  in  the  year  fol- 
lowing, both  the  said  days  inclusive :  Provided  always,  that  in 
any  such  part  of  any  river  or  lake  above  the  tideway,  or  portion 
thereof  where  the  tide  ebbs  or  flows,  no  fish  of  the  salmon  kind 
shall  be  killed,  destroyed,  or  taken  between  the  1st  and  14th 
days  of  Sep.,  both  the  said  days  inclusive,  by  any  person,  by 
means  of  any  weir,  crib,  cruive,  box,  trap,  draw  net,  haul  net, 
fixed  net,  or  other  net  or  device  whatsoever,  save  by  rods  and 
lines  only,  (v) 

Sec.  2.  Nothing  to  prevent  owners,  &c.  from  using  fishing 
weirs  above  termination  of  tideway,  and  within  two  miles  there- 
from, during  the  month  of  Februaiy. 

Sec.  3.  [/n  certain  counties  tJie  close  time  different,"]  In  any  of 
the  following  counties,  or  on  the  sea  coast  of  the  same,  or  any  of 
them,  (that  is  to  say,)  the  counties  of  Antrim,  Tyrone,  Donegal, 
Londonderry,  Mayo,  Fermanagh,  Leitrim,  and  Sligo,  no  fish  of 
the  salmon  kind  shall  be  killed,  destroyed,  or  taken  in  or  from 
any  river,  lake,  or  estuary  whatsoever,  or  on  the  sea  coast, 
between  the  29th  August  and  the  31st  Jan.  in  the  year  follow- 
ing, both  the  said  days  inclusive. 

Sec.  4.  Jfothing  herein  contained  to  prevent  fishing  in  any 

(v)  See  11  &  12  Vic  c.  92,  s.  40,  poet. 


548  CATALOGUE  OP  OFFKNCBB. 

lake,  estuary,  or  on  the  sea  coast  where  the  fiahing  shall  be 
permitterl  by  the  commissionera. 

Se<^  5.  Penalties,  forfeitures,   and  regulations  for  enforcing 
observance  of  close  season  to  be  as  under  5  &  6  Vic.  c  106. 


11  &  12  Vic.  c.  92. 

An  act  for  the  protection  and  improvement  of  the  salmon,  trout 

and  other  inland  fisheries  of  Ireland. 

From  section  3  to  section  21  it  is  provide<l  that  the  commis- 
flioners  for  executing  this  act  are  to  divide  Ireland  into  districts 
for  the  purposes  of  this  act ;  me  13  &  14  Vic  c.  88,  s.  5.  And 
conservators  of  fisheries  are  to  be  elected  for  each  district,  and 
commisHioners  to  prescribe  nnmber  of  conservators  to  be  elected 
from  each  electoral  division.  The  owners  of  several  fisheries  of 
a  certain  value  to  be  conservators  in  like  manner  as  elected  con- 
servators. The  elected  conservators  are  to  be  chosen  by  the  per- 
sons paying  licence  All  engines,  nets,  &c.  for  salmon  and  trout 
fishing,  &c.  to  be  licensed  and  pay  an  annual  duty.  Persons 
who  have  paid  licence  duty  entitled  to  vote  for  conservators. 
The  commissioners  for  purposes  of  first  elections  to  fix  and  pub- 
lish the  scale  of  licence  duties  and  rates  for  each  district  First 
meetings  of  persons  paying  licence  duty  for  the  election  of  con- 
servators to  be  called  by  commissioners.  Commissioners  may 
attend  and  preside.  Persons  assembled  at  such  first  meetings 
and  at  future  annual  meeting  (w)  to  elect  conservators  of  fisheries 
for  the  year.  Power  to  boards  of  conservators,  after  the  year 
1 849,  to  alter  and  fix,  subject  to  approval  of  commissioners,  the 
licence  duty  and  rates.  Board  of  conservators,  when  constituted, 
to  fix  times  and  places  of  meetings,  and  in  case  of  failure  of  any 
electoral  divisions  to  elect,  the  conservators  of  other  divisions 
shall  act  for  the  district.  On  failure  of  election  of  any  conse^ 
vators,  the  former  board  to  act,  and  chairman  to  have  a  casting 
vote.  Board  of  conservators  at  the  annual  meetings  to  nominate 
treasurer,  clerk,  inspectors,  and  water  bailiffs ;  «0tf  13  &  14  Vic 
c.  88,  s.  5.  Conservators  may  apply  funds  of  district  towards 
providing  passes  for  fish  through  natural  and  artificial  obstmc- 
tions.  For  engines,  nets,  &c.  not  enumerated  in  schedule,  the 
licences  (ar),  before  the  formation  of  boards,  to  be  fixed  by  com- 
missioners, afterwards  by  the  board  of  conservators,  saving  as  (o 
rods  not  used  for  salmon. 

(w)  See  18  &  14  Vic.  c.  88,  8.  13,  (x)  For  appeal  agamst  amoant  d 
hy  which  triennial,  iniitead  of  annual,  licence  duty,  see  14  It  16  Vio.  c.  88. 
elections  are  estiibliflhed.  s.  9. 
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Sec.  22.  [Penalty  on  luing  engines,  nets,  ttc.  tnthout  licenced] 
If  any  person  shall  use  or  erect  any  engine,  net,  instrument,  or 
device  wLatsoever,  subjected  to  licence  duty  as  aforesaid  for  tlie 
taking  of  salmon,  trout,  pollen,  or  fish  of  the  salmon  or  trout 
kind,  or  eels,  or  by  any  means  tish  within  any  fixed  salmon, 
trout,  or  eel  fishery  in  any  year,  without  the  same  respectively 
being  duly  licensed  for  such  year  under  the  provisions  of  this 
act,  every  such  engine,  net,  instrument,  and  devices,  and  such 
means  of  fishing,  shidl  be  forfeited  jind  sold,  or  otherwise  disposed 
of,  as  the  justice  or  justices  shall  deem  fit,  and  the  entire  proceeds 
thereof  shall  be  added  to  the  general  funds  of  the  district  consti- 
tuted under  this  act  in  which  the  same  shall  be  erected  or  used ; 
and  any  person  erecting  or  using  the  same  shall  be  liable  to  the 
penalty  mentioned  in  13  &  14  Vic.  c.  88,  s.  12,  post. 

Sec.  23.  [All  several  fisheries  to  he  stibfect  to  an  annual  rate 
cuxording  to  valvntion  ]  In  all  cases  of  fixed  and  established 
salmon,  trout,  or  eel  fisheries  which  under  the  provisions  of  the 
said  first-recited  act  are  designated  "several  fisheries,"  or  are 
now  or  may  hereafter  l3e  claimed  or  possessed  or  used  as  several 
fisheries,  whether  the  same  be  fished  by  means  of  weirs  extending 
entirely  or  partly  across  rivers  or  estuaries,  with  boxes,  baskets, 
or  cruives,  or  be  fished  by  means  of  existing  natural  or  artificial 
obstruction  stopping  the  fish,  or  by  draft,  pole,  loop,  or  other 
nets,  or  by  rod  and  line,  or  by  any  other  means  or  device  what- 
soever, the  persons  using,  occupying,  or  holding  such  fisheries, 
whether  such  occupation  and  holding  shall  be  by  lease,  demise, 
agreement,  or  tenancy  at  will,  or  in  fee  simple,  fee  tdl,  or  for 
life,  shall  in  each  year  pay  as  an  annual  rate,  in  two  equal 
half-yearly  gales,  on  the  1st  February  and  the  1st  July,  in  every 
year,  such  sum  in  addition  to  the  licence  duty  by  this  act  provided 
to  be  paid  for  the  engines,  instruments,  nets,  or  devices  erected 
or  used  in  fishing  such  fishery,  as  shall  be  equal  to  the  amount 
of  the  difference  between  the  sums  paid  by  such  respective  per- 
sons for  such  licence  duty  or  duties  as  aforesaid,  and  the  annual 
sum  of  ten  per  cent,  upon  the  poor  law  valuation  of  such  fishery, 
subject  to  such  alteration  of  such  per-centage  as  may  from  time 
to  time  be  made  by  the  board  of  conservators  of  the  district 
under  the  provisions  of  this  act  (y). 

Sec.  24.  [Rate  recoverable  before  justices,  d:c,'\  Any  such  rate 
may  be  recovered  in  a  sunmiaiy  way  before  any  one  or  more 
justice  or  justices  of  the  peace,  in  like  manner  as  wages,  or  by 
civil  bill  before  the  assistant  barrister  of  the  respective  county, 
or  by  action  in  the  superior  courts,  at  the  suit  of  the  clerk  of 
the  said  board  of  conservators,  &c. 

(y)  See  13  &  14  Vic.  c.  88,  ■.  7,  port. 
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Sec.  25  &  26  provide  for  the  valuation  of  such  fisheries,  and 
the  collection  of  such  annual  rate. 

Sec.  27.  All  monies  received  for  licences,  rates,  penalties,  &c. 
save  so  much  as  shall  be  paid  to  any  informer  (z)  in  each  district 
to  be  lodged  in  the  bank,  and  applied  to  defray  the  expenses  of 
such  district  under  this  act. 

Sec.  28.  [Form  of  licences,  <kc.  and  penalty  for  counterfeiting.] 
This  section  provides  for  the  form  of  licences,  &c.  and  declares 
that  such  licence  shall  be  only  good  and  valid  for  the  year,  dis- 
trict, and  purpose  for  wliich  the  same  shall  be  issued,  and  for  no 
other ;  and  that  any  party  using  or  presenting  the  same  for  any 
other  year,  district,  or  purpose,  or  in  any  manner  altering  or 
fraudulently  counterfeiting  the  same,  shall  be  liable  to  a  penalty 
not  less  than  the  whole  amount  of  the  licence  duty  for  which 
the  same  shiill  have  been  issued,  or  which  the  party  so  misusing 
or  counterfeiting  the  same  would  be  liable  to  under  this  act,  and 
not  exceeding  double  the  amount  of  the  same,  at  the  discretion 
of  the  justice. 

Sec.  29.  [Penalty  on  persons  not  prodimng  licence  when  requir- 
ed,] Any  person  using  any  such  engine,  net,  instrument^  or 
devico  as  aforesaid,  or  having  the  same  erected  or  in  fishing 
order,  or  found  with  the  same  in  his  possession  in  or  near  any 
fishing  place,  or  going  to  or  returning  from  fishing,  is  hereby 
requiretl  to  produce  to  any  of  the  said  commissioners  or  any  of 
their  officers,  or  any  consei-vator,  constable,  &c.  when  demanded, 
the  licence  for  the  same,  under  and  subject  to  like  penalties  (in 
case  of  failure)  as  in  the  last  preceding  provision  mentioned. 

Sec.  30  to  33  provide  how  licences  are  to  be  sold,  and  that 
they  are  to  be  given  to  all  persons  demanding  to  purchase,  but 
such  licences  not  to  confer  rights  not  otherwise  possessed ;  and 
directs  the  account  of  sales  of  licences  to  be  furnished  to  the 
commissioners.  Security  is  also  to  be  given  by  the  clerk  of  the 
conservators,  and  particular  duties  are  pointed  out  to  be  per- 
formed by  him  and  other  officers. 

Sec.  34.  [Powers  of  inspectors  and  water  bailiffs,]  Inspectors 
and  water  bailiffs  shall  have,  for  the  enforcement  of  the  said 
recited  acts  and  this  act,  the  powers  of  constables,  and  all  the 
powers  and  authorities  conferred  on  water  bailifis,  or  officers  or 
men  of  the  constabulary  force  or  coast  guard,  or  navy,  under  the 
said  recited  acts,  or  any  of  them. 

Sec.  35.  [Hoio  fines  and  penalties  under  recited  acts  and  this  ad 
to  he  recoitered  and  applied.]  All  fines,  penalties,  and  forfeitures 
under  this  act  not  herein-before  provided  for  shall  be  recoverable 

(z)  See  ante,  p.  510,  and  21  &  22      see  post,  sec.  35  of  this  Btatote. 
Vic.  c  100,  s.  28,  ante,  p.  314 ;  and 
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in  like  manner  and  subject  to  like  provisions  as  penalties  and 
forfeitures  under  the  provisions  of  the  said  first-recited  act,  and 
one  inoi(}ty  of  every  sum  of  money  levied  as  a  fine  or  penalty  for 
any  otfencB  under  the  provisions  of  the  said  recited  acts  or  this 
act  (save  and  except  penalties  for  non-payment  of  any  such 
licence  duty  as  aforesaid)  shiiU  be  paid  to  the  informer  or  person 
who  shall  ])e  the  means  of  bringing  to  justice  any  person  offend- 
ing against  any  of  such  provisions,  and  the  other  moiety  shall 
(any  tiling  in  the  said  recited  acts  to  the  contrary  notwithstanding) 
be  appUed  to  the  purposes  of  this  act  for  the  district  formed  under 
this  act  in  whi(;h  such  offence  shall  have  been  committed  (a). 

Sees.  3G  &  37.  [No  stump  duti/ on  appointment  of  ojicers.]  The 
appointment  of  otlicers  under  this  act  shall  not  be  subject  or 
liable  to  the  payment  of  any  stamp  duty ;  but  nothing  herein 
to  abridge  the  powers  of  the  commissioners  and  officers  under 
recited  acts. 

Sec.  39  defines  powers  of  commissioners  to  alter  the  close 
seasons,  and  in  case  commissioners  do  so,  notice  to  be  given  of 
the  same. 

Sec.  40.  [Alteration  of  close  season  in  cei'tain  rivers  above  tide- 
uHjys.]  And  whereas  by  the  9  &  10  Vic.  c.  114,  certain  periods 
are  fixed  as  the  close  times  or  close  seasons  during  which  fish 
of  the  salmon  kind  shall  not  bo  killed,  destroyed,  or  taken,  and 
amongst  other  things  it  is  provided  that  (save  as  therein-after 
mentioned,  and  save  in  the  counties  of  Antrim,  Tyrone,  Donegal, 
Londonderry^  ^layo,  Fermanagh,  Leitrim,  and  Sligo),  no  fish  of 
the  salmon  kind  shall  be  killed  or  taken  by  any  person  in  or 
from  any  j)art  of  any  river  or  lake  above  the  tideway  or  portion 
thereof  where  the  tide  ebbs  and  flows,  at  any  time  between  the 
1 5th  September  in  each  year  and  the  last  day  of  February  in 
the  year  foUo'sving,  both  the  said  days  inclusive ;  provided  al- 
ways, that  in  any  such  part  of  any  river  or  lake  above  the  tide- 
way, or  portion  thereof  where  the  tide  ebbs  or  flows,  no  fish  of 
the  salmon  kind  shall  be  killed,  destroyed,  or  taken,  betwe(*n  the 
1st  and  14th  of  September,  both  days  inclusive,  by  any  pei-son 
by  means  of  any  weir,  net,  or  device  whatsoever,  save  by  rods 
and  lines  only.  And  whereas  it  is  expedient  and  equitable  to 
equalize  the  periods  of  open  time  for  fishing  with  rods  and  lines ; 
be  it  therefore  enacted  that  as  regards  all  parts  of  Ireland  and 
the  sea  coast  thereof  (save  the  said  eight  counties  and  the  sea 

(a)  But  see  now  ante,  p  510,  and  provided,  with  this  exception,  that 

21  &  22  Vic.  c.  100,  8.  28,  ante,  p.  the  prosecutor  or  informer  is  in  no 

314.     It  may  be  here  repeated  that  case  to  get  more  than  one-third.   The 

the  21  &  22  Vic.  c.  100,  s.  28  directs  penalty  is  to  be  recovered  as  penal- 

that  the  penalty  in  all  cases  under  ties  under  the  Petty  Sessions  Act.^ 
the  fisheiy  acts  is  to  go  as  herein- 
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«:oa«t  thereof  herein -before  mentioned),  the  cloee  time  dniing 
which  it  shall  not  be  lawful  to  kill  or  take  fish  of  the  salmon 
kind  in  or  from  any  part  of  any  river  or  lake  above  the  tideway 
with  rods  and  lines  only,  shall  be  between  the  29th  of  September 
in  each  year,  and  the  last  day  of  February  in  the  year  following 
both  days  inclusive. 

Sec.  41.  \renaUifs  for  Jniling  or  taking  juh  in  or  from  $eKral 
fisheries.]  1£  any  person,  not  being  authorized  by  the  owner,  les- 
see, or  occupier  of  a  several  fishery  as  defined  under  the  first  re- 
cited act  shall  enter  into  or  upon  such  several  fishery  for  the  pur- 
pose or  under  the  pretence  of  killing  fish  therein  or  taking  fish 
therefrom,  or  shall  kill  fish  therein  or  take  fish  therefrom,  he  shall 
for  ever}'  such  offence  forfeit  and  pay  a  sum  not  less  than  lOs. 
nor  more  than  £5,  the  same  to  be  recoverable  in  a  summary  way 
before  a  justice  or  justices  (6). 


{h)  Ab  the  fiiiheTT  laws  are  within 
the  oi)eration  of  the  Petty  Sessions 
Act,  the  finefl  are  to  be  recovered  as 
by  that  act  directed.  It  is  said  to 
ins  the  duty  of  justices  on  hearing  a 
complaint  under  this  section  to  as- 
certain the  title  of  the  complainant 
to  a  several  fishery,  and,  when  that 
is  primd  facte ^  established  to  the  sa- 
tisfaction of  the  bench,  then  they 
should  call  u|)on  the  defendant  to 
give  evidence  in  support  of  his  chum 
of  right  to  fish  within  the  limits  of 
that  several  fishery  ;  and  if  he  estab- 
lishes a  colourable  title  in  himself, 
their  jurisdiction  is  ousted.  R.  v. 
Donegal  Js.  6  Ir.  J.  N.  S.  185.  It 
is  also  held  in  that  case  that  the 
grant  by  patent  of  a  several  fishery 
excludes  all  persons  who  do  not  de- 
rive under  the  grantee  from  fishing 
for  any  s{)ecies  of  fish  within  its 
limits.  But  the  editor  respectfully 
doubts  the  position  there  laid  down. 
There  does  not  appear  to  be  any  legal 
inconsistency  in  holding,  that  a  pre- 
scriptive right  to  take  mlmon  alone 
in  a  several  fishery  in  the  sea  is  evi- 
dence only  of  a  grant  to  take  that 
species  of  fish  and  no  other.  Mr. 
Justice  O'Brien  inclines  to  that  opi- 
nion in  R.  V.  Js.  of  Donegal  as  re- 
ported, and  if  the  reader  refers  to  the 
1 8th  sec.  of  6  &  6  Vic.  c.  lOG,  ante,  p. 
514,  he  will  see  that  that  act  secure 
tlie  free  enjoyment  to  the  public  of 
th«  right  to  fish  for  other  fish  thiui 


salmon,  in  a  several  salmon  fishery  in 
the  sea.  Evidence  of  a  prescriptive 
right  to  take  salmtm  along  any  d^ 
fined  portion  of  the  sea  coast  inll,  it 
is  submitted,  only  support  the  pre- 
sumption of  a  grant  of  a  levenl 
fishery  to  that  extent ;  nor  would  tlie 
production  of  a  patent  of  a  more  re- 
cent date  than  Magna  Chart*  of  *'« 
fishery"  carry  more  than  the  evidence 
supports.  It  is  a  rule  of  law  that 
the  king's  grant  shall  pass  nothing 
by  impUcation ;  Bann  Ilshery,  D»v. 
R.  157.  There  can  be  a  aevenl 
fishery  in  the  open  sea ;  Lord  Hale, 
Treatise  de  jure  Maritime,  c.  5,  p. 
I7i  O'Neill  V.  AUen,  9  Ir.  C.  L.  B., 
132.  The  use  of  the  word  "several" 
in  a  patent  is  not  necessary  to  paai 
a  several  fishery,  where  there  is  eri- 
denoe  to  show  that  the  fishery  wtf 
in  fact  a  several  one ;  Ashworth  «• 
Brown,  7  Ir.  Jur.  315  ;  O'NeU  f. 
Allen,  sup.  In  any  bond  fiSi  con- 
tention between  the  public  and  the 
claimant  to  an  exclusive  or  aeveial 
fishery  along  the  sea  coast  of  Irelaiid, 
magistrates  are  advised  not  to  at' 
tempt  to  adjudicate  upon  the  riglit 
under  the  41st  section  of  the  above 
statute,  for  every  presumption  ii 
against  the  claimant  who  seeks  to 
abridge  the  common  law  right  of  the 
public.  In  such  a  oontentioii  the 
jurisdiction  of  the  justioea  is  doubly 
ousted,  lat,  by  iidty  and  as  that  it 
a  preliminary  matter  on  whkh  tke 
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42.  [Minimum  of  penalties  in  certain  cases.^  And  whereas 
:  6  Vic.  c.  106,  8.  36,  it  is  provided  that  the  several  per- 
ho  shall  conunit  any  of  the  offences  in  the  said  section 
ned  shall  forfeit  any  sums  not  exceeding  the  several  and 
ive  sums  in  the  said  section  mentioned  ;  and  whereas  it  is 
snt  that  a  minimum  penalty  should  be  specified  in  each 
ise,  be  it  therefore  enacted,  that  every  person  who  shall 
t  any  of  the  offences  in  the  said  section  of  the  said  act 
;d  shall  (in  addition  to  any  other  forfeiture  thereby  speci- 
rfeit  a  sum  not  exceeding  the  sum  for  such  oflfence  respec- 
speciiied  in  the  said  section  of  the  said  act^  and  not  less  in 
3e  than  the  sum  of  10s. 
idule  to  which  the  foregoing  act  refers  : — 


licence  duties  for  each  engine,  net,  instrument,  or  device  used  in 
salmon,  trout,  pollen,  or  eel  fisheries  in  districts. 

£ 

^le  salmon  rods         ...  ...  ...  ...         1 


»s  lines  and  rods 

p  nets 

ft  nets  or  seines 

ft  nets 

lumel  nets,  or  draft  nets  for  pollen 

3  nets 


0 
2  0 
1   10 


ion  of  the  magistrate  hinges, 
don  is  capable  of  being  re- 
on  motion  for  a  certiorari ; 
I,  the  claim  of  the  public  is 
able  claun  and  priind  facie^ 
xmd  Jide,  being  an  assertion 
itrongest  presumptive  right, 
1  also  sufficient  to  stay  the 

the  justices,  in  a  recent 
:.  at  the  prosecution  of  Gra- 
.  others  v.  the  Justices  of  An- 

B.,  HUary  T.  1862)  seven 
3ns  under  the  41st  section 
ashed,  and  the  justices  put 
jrms  to  pay  all  the  costs  of 
ions  in  the  Q.  B.  for  having 
kted  against  the  defendants 
disputed  claim  to  a  several 
n  the  bay  of  Ballycastle,  in 
3f  Antrim.  In  this  case  two 
K)rtant  questions  were  raised; 
lether  the  court  could  review 
ision  of  justices  where  they 

give  themselves  jurisdiction 
Qg  that  they  had  it ;  second. 


whether,  if  they  had  any  etndenee — 
no  matter  how  slight — of  the  matter 
which  was  necessary  to  give  them 
jurisdiction,  their  finding  on  that 
subject  was  cajtable  of  being  review- 
ed. Judgment  was  given  on  neither 
of  these  positions  ;  the  case  having 
gone  off  on  the  question  of  bond  fides, 
which  was  considered  bv  the  court  to 
have  been  clearly  raised  by  the  mere 
fact  of  disputing  the  jurisdiotion  and 
the  alleged  right.  The  editor  sub- 
mits that  both  the  two  former  mat- 
ters were  capable  of  being  reviewed, 
and  that  justices  cannot  arbitrarily 
and  conclusively  give  themselves  a 
jurisdiction  to  desJ  with  the  facts, 
and  return  a  conviction  perfectly  re- 
gular on  its  face,  yet  radically  bad 
if  probed  to  the  foundation  ;  see  R.  v. 
Nunnely.  27  L.  J.  M.  C.  260  ;  Re 
Bailey  and  Collier,  8  £L  ft  BL  607, 
ante,  p.  26,  et  seq.  &  Ch.  on  Certiorari, 
ante,  p.  217,  218. 


Vk 
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8.  Oiher  nets,  or  Bimilar  engines  not  named  above 


,  Licence  duties. 
\8uch  as  shall  )« 
]  fixed  by  oommtf- 
J  sionen  or  conser- 
/  Taton  as  ptovid- 
^ed  by  this  act 
..£5     0    0 


9.  Bag  nets 

10.  Fly  nets          ...             ...             ...  ...             ...         5     0    0 

11.  Stake  nets,  or  stake  weirs  (Scotch)  ...             ...       15     0    0 

12.  Head  weir       ...             ...             ...  ...             ...         8     0    0 

13.  For  every  box,  crib,  cruive,  or  drum  net  in  any  weir 

for  taking  salmon  or  trout  ...             ...         5     0    0 

14.  For  every  gap,  eye,  or  basket  in  any  weir  for  taking 

eels             ...             ...             ...  ...             ...         10    0 


Note  — Fixed  fiflheries  for  salmon  or  eels  claimed 
to  be  '*  several  fisheries."'  whether  fished  by  means  of 
fixed  weirs  with  boxes,  cruives,  or  rails  for  stopping 
the  fish,  or  by  means  of  the  fish  being  stopped  by 
rocks  or  other  natural  or  artificial  obstructions,  and 
taken  by  means  of  draft  or  other  nets 


13  &  14  Vic.  c.  88. 


To  be  rated  at 

ten  per  cent  on 
.poor    law   vtloA- 

tion,  unless  socb 
'per-centage  bere- 
^duced  by  thecom- 
ImissionerB  or  by 

the  conservatot*. 

as  provided  by  this 

act 


Soc.  1.  \Construction  of  terms  of  recited  acts,  and  of  this  ad] 
Whereas  it  is  expedient  to  amend  and  explain  the  several  acts  re- 
lating to  engines  used  in  the  iisheries  of  Ireland :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  that  from  and  after  the  passing  of  this  act  the  several 
interpretation  clauses  in  the  said  recited  acts  contained  shall  be  «nd 
are  hereby  repealed ;  and  that  in  the  construction  and  for  the 
purposes  of  the  said  recited  acts  and  of  this  act^  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  constroc- 
tion,  the  words  "  person,"  "  owner,"  and  "  proprietor '  shall  mean 
and  include  any  body  corporate,  aggregate,  or  sole,  as  well  as  an 
individual,  and  also  any  company  or  partnership  ;  and  any  word 
importing  the  singular  number  only  shall  mean  and  include  seve- 
ral persons  or  parties  as  well  as  one  person  or  party,  and  several 
things  as  well  as  one  thing  respectively,  and  the  converse ;  and 
any  word  importing  the  masculine  gender  only  shall  mean  and 
include  a  female  as  well  as  a  male ;  and  the  word  "lands"  shall 
mean  and  include  all  messuages,  lands,  tenements,  and  heredita- 
ments ;  and  the  word  "  waste"  shall  include  and  extend  to  anj 
and  to  all  uncultivated  or  unprofitable  lands ;  and  the  void 
"  county"  shall  include  and  extend  to  a  county  of  any  dty  or 
to^vn ;  and  the  words  ** estuary''  and  "bay"  shall  indadeandex- 
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tend  to  any  harbour  or  roadstead  ;  and  the  word  "rivers"  shall 
include  and  extend  to  tributaries  of  rivers,  and  to  all  other 
streams  and  watercourses ;  and  the  word  "  vessel"  shall  mean  and 
include  any  ship,  boat,  cot,  coble,  or  curragh;  and  the  word 
"  fish''  shall  extend  to  and  include  oysters  and  oyster  brood ; 
and  the  word  "  salmon"  shall  extend  to  and  include  grilse,  peal, 
sea  trout,  samlets,  par,  and  all  other  fish  of  the  salmon  kind,  and 
the  spawn  and  fry  thereof ;  and  the  word  "  trouf  *  shall  extend 
to  and  include  pollen  or  fresh-water  herring,  and  all  fish  of  the 
trout  kind,  and  the  spawn  and  fry  thereof ;  and  the  word  "  net" 
shall  mean  and  include  all  descriptions  of  tackle,  trawl,  trammel, 
stake,  bag,  coghill,  eel,  haul,  drjift,  and  seine  nets,  and  all  other 
engines  or  devices,  of  whatsoever  construction  or  materials,  or 
howsoever  known  or  styled,  which  shall  be  used  for  the  like  pur- 
poses as  those  in  this  act  or  in  the  said  recited  acts  referred  to  ; 
and  the  words  "  fixed  net"  or  "  fixed  engine"  shall  extend  to  and 
include  weirs,  stake,  bag,  stop,  and  stiU  nets,  and  all  other  en- 
gines or  devices  used  for  the  like  purposes,  of  whatsoever  con- 
struction or  materials  the  same  may  be,  or  however  known  or 
styled,  and  whether  fixed  to  the  soil  or  held  by  hand,  or  made 
stationary  in  any  other  way ;  and  the  words  "  close  time"  or 
"  close  season"  shall  mean  and  include  any  time  or  season  within 
which  it  is  or  shall  be  prohibited  to  fish  for,  take,  or  destroy  any 
salmon,  trout,  oysters,  or  any  fish  of  any  of  the  kinds  in  this  act 
or  in  the  said  recited  acts  referred  to,  or  the  brood,  spawn,  or  fry 
thereof ;  and  the  word  "  fisheries"  shall  mean  and  include  all 
fisheries,  whether  several  or  public  ;  and  the  words  "  several 
fisheries"  shall  mean  and  include  all  fisheries  lawfully  possessed 
and  enjoyed  as  such  under  any  title  whatsoever,  being  a  good  and 
valid  title  at  law,  exclusively  of  the  public,  by  any  person  or 
persons,  whether  in  navigable  waters  or  in  waters  not  navigable, 
and  whether  the  soil  covered  by  such  waters  be  vested  in  such 
person  or  persons,  or  in  any  other  person  or  persons ;  and  the 
words  "  owner"  or  "  proprietor"  shall  mean  and  include  every 
person  who  shall  be  in  the  actual  possession  or  use  and  enjoy- 
ment or  receipt  of  the  rents  or  profits  of  any  lands  or  fisheries 
(as  the  case  may  be),  save  that  in  every  case  in  which  any  person 
shall  be  in  possession  or  receipt  of  the  rents  or  profits  of  any 
fisheries  or  lands  under  any  sequestration,  extent,  elegit,  or  other 
writ  of  execution,  or  as  a  receiver  under  any  onler  of  a  court  of 
equity,  the  person  whom  such  writ  shall  have  issued,  or  who  but 
for  such  order  would  have  been  in  possession,  shall,  jointly  with 
the  person  in  possession  by  virtue  of  such  writ  or  order,  be 
deemed  for  the  purposes  of  this  act  to  be  the  owner  of  such 
fisheries  or  lands  ;  and  the  words  "judge  of  assizes"  shall,  as  to 
cases  arising  or  to  be  determined  in  the  county  of  Dublin  or 


556  CATALOGUE  OP  0PTEXCE8. 

r^ounty  of  the  city  of  Dublin,  mean  and  include  a  judge  of  anr 
of  the  law  courts  of  record  in  Dublin  at  Xisi  Prius,  at  the  first 
sittings  after  the  pronouncing  or  making  of  any  order  or  decision 
appealed  from  or  complained  of ;  or  if  such  first  sittings  shall 
commence  within  21  days  after  the  pronouncing  or  makijig  such 
order  or  decision,  then  at  the  sittings  next  immediately  after  such 
first  sittings. 

Sec.  2.  [In  case  of  lands  and  fisheries  vested  in  one  person.^ 
\VTiere  any  person  shall  be  the  ou-ner  of  any  lands,  and  also  the 
owner  of  or  interested  in  some  question  as  to  any  fisheries  ad- 
j^jining  to  such  lands,  or  carried  on  or  exercised  upon  the  same, 
such  person  for  the  purposes  of  this  act  or  the  said  recited  acts  may 
act  and  be  dealt  with  in  both  or  either  of  the  several  characters. 

Sec.  3.  \In  case  tfie  ownT  is  under  Ugaldisability.']  Wherever  the 
o^vner  of  any  lands  or  fisheries,  or  any  person  interested  in  any 
(juestion  as  to  any  fisheries,  shall  be  a  minor,  idiot,  liinatic,  feme 
covert,  beyond  the  seas,  or  any  other  legal  disability,  the  guardian, 
trustee,  committee  of  the  estate,  or  husband  of  such  person  or 
owner,  or  his  or  her  attorney  or  agent,  nominated  under  their 
hands  and  seaVshall  be  substituted  in  their  place ;  and  by  s.  4  acts 
may  be  done  by  agents  duly  authorized. 

Sec.  5.  Conservators  empowered  at  general  meetings  to  de- 
pute conservators  for  electoral  divisions  to  act  for  such  electoral 
divisions.  See  11  &  12  Vic,  c.  92,  by  which  existing  fishenr 
districts,  &c.  may  be  altered  from  time  to  time  by  the  commis- 
sioners. 

Sec.  7  provides  that  all  fisheries  rated  under  poor  law  valuation 
to  pay  the  same  rate,  in  addition  to  license  duty,  as  several 
fisheries,  and  s.  8  enacts  that  the  district  funds  are  to  be  applied 
by  the  conservators  elected  for  the  year. 

S(.*c.  9.  [Appeal  against  amount  of  licence  duiy,^  Any  party 
who  shidl  conceive  liims(;lf  or  any  other  person  to  be  unduly  or 
unequally  or  insufficiently  charged  by  any  such  board  of  conser- 
vators with  any  licence  duty,  may  present  his  appeal  therefrom 
either  to  the  assistant  barrister  for  the  district,  or  to  the  going 
judges  of  assizes,  at  the  then  or  then  next  assizes  holden  for  the 
cx)unty  or  jurisdiction  wherein  his  fishery  district  is  situate;  and 
su(^h  assistant  barrister  or  judges,  as  the  case  may  be,  shall  hear 
and  examine  into  such  appeal,  and  adjudicate  thereon,  and  such 
their  adjudication  shall  be  final. 

Sec.  11.  [J.  P.'s  being  conservators  not  disqualified  from  sitting 
at  Uie  trial  of  offences  against  this  act"]  No  elected  or  other  con- 
servator, being  also  a  J.  P.  for  the  jurisdiction  within  which  hia 
district  or  electoral  division  is  situate,  shall  be  disqualified  to  sit 
upon  any  complaint  instituted  by  the  board  of  conseryaton  of 
which  he  is  such  member. 
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Sec.  12.  \Penalty  for  fishing  tdthout  license  increased,']  Any 
person  using  or  erecting  any  engine,  net,  instrument,  or  device 
whatsoever,  without  being  duly  licensed  under  the  provisions  of 
11  &  12  Vic.  c.  92,  or  this  act,  shall  be  liable  to  pay  such 
penalty,  not  less  than  double  nor  less  than  treble  the  license 
duty  which  the  engine,  net,  instrument,  or  device  he  shall  have 
been  so  using  or  erecting  would  for  the  time  being  be  subject  to 
under  the  said  act  or  this  act,  in  addition  to  the  forfeiture  of  the 
engine  so  used,  anything  in  the  said  recited  act  to  the  contrary 
notwithstanding  (c). 

Sec.  13.  Elections  of  conservators  to  be  triennial  instead  of 
annual  as  under  11  &  12  Vic.  c.  92,  s.  112. 

Sec.  14.  It  is  by  this  section  provided  that  the  commissioners 
may  adjudicate  on  complaints  of  illegal  fishing,  and  order  weirs 
to  be  abated,  and  section  15  pro\ddes  for  appeals  from  such 
adjudications. 

Sec.  16.  [Penalties  for  erecting  and  using  toeirs  contrary  to  this 
act,]  No  person,  other  than  the  person  entitled  to  exercise  such 
right  as  in  the  said  recited  acts  or  this  act  mentioned,  shall  place, 
erect,  maintain,  or  use  any  weir,  fixed  net  {d\  or  other  contrivance 
for  placing  or  erecting  nets  or  taking  of  fish  on  any  parts  of  the 
coast  of  Ireland,  or  on  the  bank  or  shore  of  any  river  or  estuary 
wherein  the  tide  ebbs  and  flows,  or  in  the  sea  or  tideway  ad- 
joining such  coast,  bank,  or  shore  ;  and  that  if  any  person  or 
persons,  other  than  the  person  or  persons  so  entitled  as  aforesaid, 
sliall  place,  erect,  maintain,  or  use  any  weir,  fixed  net,  or  other 
such  contrivance  as  aforestiid,  contrary  to  this  act,  he  or  they, 
being  thereof  convicted,  shall  for  every  such  offence  forfeit  not 
exceeding  £10,  nor  less  than  £1,  together  with  the  further  pe- 
nalty of  10s.  for  every  fish  taken  or  destroyed  by  him  or  them 
by  means  of  such  weir,  fixed  net,  or  contrivance  ;  and  the  said 
weir,  fixed  net,  or  contrivance  shall  also  be  forfeited,  and  ordered 
to  be  abated,  or  removed  at  the  expense  of  such  offenders  or 
offender,  by  the  commissioners,  or  (as  the  case  may  be)  by  the 
magistrate  before  whom  such  conviction  shall  be  had;  and  the 
materials  thereof  shall  be  disposed  of  in  such  manner  as  is  by 
the  said  recited  acts  or  any  of  them  directed,  with  respect  to 
illegal  nets  used  or  legal  nets  illegally  used  for  fishing. 

Sec.  17.  [Penaliiesfor  erecting  or  re-erecting  weirs  after  convic- 
tionJ]  K,  after  any  order  of  any  judge  of  assize  heretofore  made 
for  abating  or  removing  any  weir,  &c.,  or  after  any  order  or  deci- 
sion of  any  court  whatsoever,  wliich  shall  at  any  time  hereafter 

(e)  See  11  &  12  Vic.  c.  92,  a.  22,  uped  from  a  boat  is  not  a  fixed  net, 
ante,  p  549.  Brophy  9.  Ward,  4  Ir.  J.  N.  S.  23^. 

{d)  A  net  fastened  to  a  pole  and 
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be  inade,for  abating  or  removing  same,  unless  and  until  the  same 
shall  be  reversed  on  appeal,  any  person  shall  erect,  re-erect,  use, 
or  fish  with  any  weir,  fixed  net,  or  engine,  iu  or  adjoining  or 
contiguous  to  any  place  where  it  shall  be  decided  it  shall  be 
removed,  or  if  any  person  shall  erect,  re-erect,  use,  or  fish  with 
any  weir,  &c.,  contrary  to  law,  and  after  conviction  of  any  person 
for  such  offence,  then  and  in  ev  ry  such  case  the  said  commis- 
sioners, or  any  two  J.  P/s  for  the  county  or  other  jurisdiction 
wherein  the  said  weir,  &c.  shall  liave  been  so  erected  or  re-ere«t- 
ed,  or  used  or  fished  with,  shall,  by  warrant  under  their  hand, 
from  time  to  time,  abate  and  remove  the  same,  at  the  expense  of 
the  party  erecting,  &c.  the  same,  or  of  the  owners  or  occupiers 
of  the  soil  whereon  such  weir,  &c.  shall  be  so  erected,  &c.  (if 
such  owners  or  occupiers  shall  appear  to  have  permitted  or  suf- 
fered such  erection,  &c.)  and  further,  that  the  materials  of  every 
such  weir,  fixed  net,  or  engine  shall  be  forfeited  or  otherwise  dis- 
posed of  as  the  said  commissioners  or  justices  shall  direct ;  and 
that  the  said  party  shall  (independently  of  all  other  forfeitures 
and  penalties  to  which  under  tliis  act  or  the  said  recited  acts  he 
may  be  liable)  forfeit  for  every  such  offence  not  less  than  £20, 
and  also  not  exceeding  £10  nor  less  than  £2  for  every  day  during 
which  such  weir,  &c.  shall  continue  to  be  so  erected,  &c.,  and 
that  the  produce  of  such  sale  and  all  such  forfeitures  and  penal- 
ties respectively  shall  be  disposed  of  and  applied  in  such  manner 
as  is  in  and  by  the?  said  recited  acts  directed  in  regard  of  illegal 
nets  or  nets  illegally  used  for  fishing. 

Sec.  18.  Not  to  prevent  in  certain  cases  the  erection  of 
weirs  in  or  adjoining  to  the  place  from  which  weirs  had  been 
abated  and  removed  by  order  of  court. 

Sec.  21.  \Furiher  poufers  for  (kjining  mouths  of  rivers.']  It  shall 
be  lawful  for  the  said  commissioners  to  define  the  mouths  of 
rivers  at  their  entrance  into  the  sea,  where  they  shall  think  fit  so 
to  do,  subject  to  the  provisions  of  the  said  recited  acts;  and 
when  the  mouth  of  any  such  river  shall  have  been  defined  as  here- 
in provided,  the  same  regulations  with  respect  to  using,  placing, 
or  erecting  nets  shall  be  observed,  and  may  be  enforced  in  like 
manner  as  provided  by  the  said  recited  acts  and  this  act,  and  any 
person  offending  shall  suffer  the  same  forfeitures  and  penalties  as 
therein  provided  (e). 

Sec.  22.  [Penalties  for  neglect  to  make  or  maintain  the  statuiorj/ 
free  gap  or  Queen's  share.]  Any  person  entitled  to  or  possessed 
of  the  fishing  of  any  river  or  branch  thereof^  or  any  weir,  dam, 
or  dyke  for  the  taking  of  fish,  and  not  being  by  prescription  or 

it)  See  ante,  5  &  6  Vic.  o.  106,  8.      Vic.  a  108,  ■.  9. 
22]  7  &  8  Vic.  c.  108,  8.  8  ;  8  &  9 
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other  legal  title  exempted  from  the  obligation  of  having,  mak- 
ing, or  maintaining  any  free  gap  or  Queen's  share  therein,  shall 
omit  or  neglect  to  have,  make,  or  maintain  such  free  gap  or 
Queen's  share  of  the  dimensions  or  in  the  place  or  to  construct 
it  in  the  manner  now  by  law  required,  or  shall  reduce  the  width 
of  any  existing  free  gap  or  Queen's  share,  or  substitute  a  free 
gap  or  Queen's  share  of  less  width  in  lieu  thereof  the  said  com- 
missioners may  cause  such  alterations  to  be  made,  and  recover  the 
expenses  thereof  against  any  such  person ;  and  the  person  so  of- 
fending shall  also  forfeit  and  pay  not  exceeding  £50,  nor  less 
than  £10,  and  shall  also  for  every  fish  taken  by  means  of  such 
weir,  dam,  or  dyke,  so  long  as  such  free  gap  or  Queen's  share 
shall  not  be  left,  made,  or  maintained  of  the  dimensions  or  in  the 
place  or  shall  not  be  constructed  in  the  manner  now  by  law  re- 
quired, or  shall  be  reduced  in  width,  or  shall  remain  of  less  width 
than  that  in  lien  of  which  it  is  substituted,  forfeit  10s.;  and  shall 
also,  for  every  day  during  which  such  free  gap  or  Queen's  share 
shall  not  be  left,  made,  or  maintained  of  the  dimensions  or  in  the 
place  or  shall  not  be  constructed  in  the  manner  now  by  law  re- 
quired, or  shall  be  reduced  in  width,  or  shall  remain  of  less  width 
than  that  in  lieu  of  which  it  is  substituted,  forfeit  not  exceeding 
£10,  nor  less  than  £5  ;  and  such  expenses,  &c.  shall  be  recovered 
in  like  manner  as  is  hereinafter  provided  with  respect  to  penal- 
ties for  otfences  against  the  said  recited  acts  and  tlus  act  (/ ). 

Sees.  23  to  33  provide  that  the  commissioners  may  require 
owners  of  weirs  in  certain  cases  to  make  gaps  therein,  and  furnish 
a  claim  for  compensation,  and  provide  a  mode  for  assessing  and 
appealing  from  such  valuation. 

Sec.  34.  [Hemoval  ofneUy  Sfc.^  during  do^e  seasons.]  Every  pro- 
prietor, lessee,  or  other  person  who  shall  be  engaged  in  fishing 
for  salmon  by  means  of  nets  of  any  kind  or  description,  shall 
remove  and  carry  away  from  any  strand,  or  from  the  banks  of 
any  river,  or  from  the  vicinity  thereof,  during  the  yearly  close 
season,  all  such  nets  ;  and  in  case  any  such  person  shall  omit  to 
remove  or  carry  away  same,  he  shall  forfeit  all  such  nets  and  not 
exceeding  £19  nor  less  than  £2. 

Sec.  35.  [Having  in  possession  part  of  a  salmon  or  trout  liable 
to  penalty.]  Any  person  in  whose  possession  any  part  or 
portion  of  a  salmon  or  trout  shall  be  found  or  exposed  for  sale 
during  the  close  season  shall  be  in  the  like  cases  subject  to  the 
like  penalties  as  provided  by  the  said  recited  acts  or  any  of 
them(^) ;  and  all  persons  empowered  to  enforce  the  provisions  of 
the  said  recited  acts  and  this  act  are  empowered  to  seize  all  such 

(/)  See  ante,  6  &6  Vic.  c.  106,  as.  (g)  See  5  k  6  Vic.  a  106,  g.  86, 

40  to  6i,  p.  522,  et  seq.  ante,  p.  519. 
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salmon  or  trout,  or  any  such  portion  thereof  when  so  found  in 
the  possession  of  any  person  or  exposed  for  sale  during  the  cloec 
season. 

Sec.  36.  [Penalty  for  poisoning  rivers  for  the  purpose  of  taking 
JlshA  Any  person  found  near  any  river  with  any  deleterious  mat- 
ter in  his  possession,  under  such  circumstances  as  shall  satisly 
the  court  before  whom  he  may  hi  tried  that  such  person  had  em- 
ployed or  was  about  to  employ  such  deleterious  matter  for  the 
capture  or  destruction  of  hsh,  the  said  court  may  inflict  on  suck 
person  a  penalty  not  less  than  £5  nor  more  than  £10  ;  and  any 
person  found  taking  hsh  from  any  river  or  lake,  where  it  shall  be 
proved  to  the  satisfaction  of  any  justice  that  such  fish  have 
been  wilfully  poisoned,  shall  be  subject  to  a  penalty  of  not  h& 
than  10s.  nor  more  than  £5.  (h) 

Sec.  37.  [Nets  and  other  engines  not  to  be  used  wiiJun  certcdn  dii- 
tances  of  weirs.\  It  shall  not  be  lawful  to  use  any  net^  instru- 
ment, or  device  for  taking  fish  (save  and  except  rods  and  lines 
only)  within  200  yards  of  any  such  weir,  either  above  or  below 
the  same  ;  and  if  any  person  shall  offend  against  this  provision 
he  shall  forfeit  not  less  than  £2  nor  more  than  £10  for  e^eiy 
such  offence,  and  shall  also  forfeit  such  net,  instrument,  or  device : 
provided  always,  that  where  such  right  has  been  exercised  in  any 
such  place  by  any  person  lawfully  possessed  of  a  several  fishery 
thercLu  for  20  years  next  before  the  passing  of  this  act,  he  shall 
not  be  subject  to  the  penalty. 

Sec.  38.  Boxes,  cribs,  &c.  in  the  tideway  during  weekly  close 
time  to  be  subject  to  regulations  of  5  &  6  Vic.  c  106,  upon  the 
certificate  of  the  commissioners  (t). 

Sec.  39.  [Mill  sluices.^  The  waste  sluices  or  overfalls  of  the 
weirs  of  any  mill  or  factory  deriving  their  supply  from  rivers 
frec^uented  by  salmon  shall,  when  such  mills  or  factories  shall 
not  be  used  for  milling  purposes,  be  kept  open,  if  no  passage  for 
lish  be  provided ;  and  when  such  passage  for  fish  shall  be  pro- 
vided, then  the  sluices  which  admit  the  water  to  such  mills  or 
factories  shall  be  kept  shut,  to  force  the  water  through  such 
passage  for  fish,  as  provided  by  the  5  &  6  Vic.  c  106,  s.  39  ;  and 
if  the  owners  of  any  such  mill  or  factory  shall  offend  company 
trusts,  ho  shall  forfeit  not  less  than  £2  nor  more  than  £10. 

Sec.  40.  [OtterSy  gaffs,  ^c.  prohibited^]  It  shall  not  be  lawful 
in  any  fresh-water  river  or  lake,  at  any  season  of  the  year,  to 
use  for  the  purpose  of  taking  fish  any  otter,  lyster,  spear,  8t^ok^ 
haul,  dree,  draw,  or  gafl^  (except  when  the  latter  implement  may 
be  used  solely  as  auxiliary  to  angling  with  rod  and  line,  or  for 

(A)  See  id.  s.  80,  ante,  p.  ante,  p.  522. 

(0  See  5  &  6  Vic.  c.  106,  8.  40, 
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the  purpose  of  removing  iish  from  any  legal  weir  or  box  by  the 
owner  or  occupier  thereof) ;  and  if  any  person  shall  offend  against 
this  provision  he  shall  upon  conviction  forfeit  not  exceed- 
ing £10,  nor  less  than  £4,  and  such  implement  and  the  mate- 
rials thereof ;  provided  always  that  nothing  herein  contained 
shall  be  construed  to  extend  to  eel  8i)ears. 

Sec.  41.  [Power  to  make  oyster  beds.^  It  shall  be  lawful  for  the 
owner  or  occupier  of  any  land  bordering  on  the  sea,  with  the  pre- 
mission  in  writing  of  the  said  commissioners,  or  for  any  person 
with  the  consent  of  such  owner  or  occupier,  and  with  the  per- 
mission of  the  said  commissioners,  to  form  or  plant  any  oyster 
bed  on  the  shore  adjacent  to  such  lands,  either  above  or  below 
the  level  of  the  lowest  water  marks  of  spring  tides. 

Sec.  42.  [Penalty  for  stealing  oysters,]  This  section  has  been 
repealed  by  24  &  25  Vic.  c.  95,  see  post,  tit.  Oysters. 

Sec.  43.  [Eegulations  as  to  stake  nets,  d:c,]  Stake  weirs,  stake 
nets,  and  other  fixed  nets,  in  the  sea  or  tidalways,  shall  be  so 
placed  (J)  and  erected,  maintained  and  used,  as  that  clear  openings 
for  the  free  passage  of  fish,  as  in  the  said  recited  acts  provided, 
can  be  made  in  the  pouches  and  traps  thereof;  and  if  any  person 
shaU  offend  by  placing,  erecting,  maintaining,  or  using  any  weir, 
net,  leader,  engine,  or  work  in  any  manner  hereby  prohibited,  or 
neglect  to  construct  the  same  in  the  mode  required  by  the  provi- 
sions contained  in  the  said  acts,  he  shall  forfeit  not  exceeding 
£10  nor  less  than  £1. 

Sec.  44.  [Nets  for  taking  sahnon  not  to  he  used  at  tlve  mouths  of 
narrow  rivers,  dsc]  It  shall  not  be  lawful  for  any  person, 
save  and  except  the  owner  of  a  several  fishery  within  the  limits 
thereof,  at  any  time  to  shoot,  draw,  or  use  any  net  for  taking 
salmon  at  the  mouth  of  any  river,  where  the  breadth  of  such 
mouth  between  the  banks  thereof  shall  not  exceed  a  quarter  {k) 
of  a  mile  statute  measure  ;  and  that  it  shall  not  be  lawful  for 
any  person,  save  such  owner  as  aforesaid,  within  such  limits  as 
aforesaid,  to  shoot,  draw,  or  use  any  net  for  taking  salmon  within 
half  a  mile  seaward,  or  half  a  mile  inwards,  or  along  the  coast 
from  the  mouth  of  any  river,  such  mouth  to  be  defined,  ascer- 
tained, and  mapped,  in  case  of  dispute,  by  the  said  commissioners; 
and  that  it  shail  not  be  lawful  for  any  person,  save  and  except 
the  owner  of  a  several  fishery  in  the  whole  of  a  river  and  its 
tributaries,  within  the  limits  of  such  several  fishery,  to  shoot, 
draw,  stretch,  or  use  nets  at  the  mouth  or  any  other  part  of  any 
river  in  such  wise  as,  in  the  judgment  of  the  commissioners,  to 
be  injurious  or  detrimental  to  the  free  passage  of  fish,  and  which 

ij)  See  5  &  6  Vic.  c.  106,  b.  41,  {h)  See  id.  b.  27,  ante,  p.  617. 

ante,  p.  523. 
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th«y  filial  1  luve  prohibited  by  some  bye-law  duly  pubiisb€d  u 
til/-;  law  'lirKrtH ;  an«l  if  any  per^n  ehall  offend  contrary  hereto, 
hti  h]iiil\  forfeit  not  exceeding  £10,  nor  less  than  £1,  and  ako 
the  f urtlier  j/enalty  of  5s.  for  every  fish  taken ;  and  sach  net 
ftliall  aUfj  \jiH  forfeited. 

Hhc.  45.  [Clom  nfii^mft/r  trout  JUhin^J]  No  person  shall  kill, 
take,  or  fhj«troy,  in  any  lakes  or  rivers,  any  tront  between  the 
21^ th  S^-p.  in  any  year  and  the  last  day  of  Feb.  in  the  year  fol- 
lowing ;  nor  sliall  any  fixed  crib,  cruive,  box,  or  other  device,  nor 
any  haul,  draw,  or  other  net  of  any  description,  for  the  catching 
of  Huch  trf^ut,  be  used  in  any  lake  or  river  frequented  by  salmon 
})4:twfi*m  the  Ist  and  29th  of  Sep.  in  any  year,  or  at  such  periods 
an  rnay  Ik;  or  may  have  been  fixed  for  certain  lakes  and  rivers  by 
the  Kaid  commissioners  in  respect  of  salmon  fishing. 

Se<;.  46.  [CW/>#,  4'C.  in  toeekly  close  time.^  Any  person  occupy- 
ing or  using  any  crib,  or  other  tixed  net^  &c.  for  catching  fish,  and 
failing  to  remove  or  ojKin  the  same  as  required  by  5  &  6  Vic  c. 
106,  and  any  person  using  any  means  to  prevent  the  free  passage 
through  such  Iwx,  or  in  any  way  wilfully  frightening  or  attempt- 
ing to  frighUm  any  salmon  or  other  fish  from  passing  through 
such  l>ox,  &c.  or  taking  therein  any  salmon  between  6  o'clock  on 
Hatiinlay  evening  and  6  o'clock  on  Monday  morning,  or  between 
the.  low  waters  next  in  point  of  time  to  those  periods  respectively, 
as  the  (mse  may  be,  shall  forfeit  not  less  than  £10  and  not  exceed- 
ing £50. 

Sec.  47.  [^Ofences  committed,]  Where  any  of  the  offences  men- 
tioned in  tliiH  or  any  of  the  recited  acts  shall  be  committed  in  or 
upon  any  lakes,  rivers,  or  streams  forming  the  boundaries  or 
mearing  linos  between  any  two  districts  of  petty  se^ions,  such 
oironce  shall  bo  prosecuted  before  any  J.  P.  in  either  of  such  dis- 
trir.ts,  and  in  no  other,  and  may  be  alleged  and  stated  to  have 
\mm  committed  therein. 

Sec.  48.  Ilecovory  of  expenses  by  civil  bill  or  by  action. 

Sec.  49.  The  mode  in  which  penalties  are  to  be  levied ;  tee 
Potty  Sessions  Act. 

Sees.  50  &  52  provide  the  form  of  conviction  and  dismiswd, 
but  as  the  foniis  in  the  order  book  under  the  Petty  Sessions  Act 
may  bo  used  in  all  cases,  they  are  not  set  out  hera  There  can 
bo  no  appeal  against  a  dismissal  under  this  statute,  as  the  Petty 
Sessions  Act  does  not  confer  that  power. 

Soc.  51  provides  for  appeal  from  convictions  to  judges  of 
assize. 

Soc.  54  gives  power  to  judges  to  award  costs;  but  any  costs 
given  by  J.  P.  must  be  in  pursuance  of  the  Petty  Sessions  Act 

Soc.  55.  Recited  acts  to  be  read  with  this  act(/). 

(0  For  foreign  fifiheTmen  and  mVAtii»&oiDjil  T«^aSA^<Maa^  Me  aatc^  p.  tt. 
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FIXTURES.  Stealing  glass  or  woodwork,  lead,  iron,  copper, 
brass,  or  other  metal,  or  any  utensil  or  fixture  fixed  to  any 
building  or  in  land,  or  for  a  fence  to  any  house,  garden,  or  area, 
or  in  any  square,  street,  public  place,  or  burial  ground,  felony, 
24  &  25  Vic  c.  96,  s.  31. 

FLAGS.    Sff  Party  Processions. 

FLOUR.    See  Bread  and  Flour. 

FOOD  AND  DRINK  (II).  Under  14  &  16  Vic.  c.  92,  s.  7, 
a  person  is  liable  for  fraudulently  prepared  provisions,  whether 
the  fraud  is  in  the  quantity  or  the  quality.  It  would  be  a  fraud 
as  to  quantity  if  a  firkin  of  good  butter  was  sold  with  a  hollow 
in  the  middle  containing  water,  provided  this  imposition  was  of 
such  dimensions  as  to  show  fraud,  which  is  a  question  of  fact  for 
the  determination  of  the  justice.  Since  the  Summary  Jurisdic- 
tion Act  has  been  printed  in  this  edition,  a  question  has  been 
submitted  to  the  editor  for  his  opinion  on  the  construction  of  the 
last  paragraph  to  the  7th  section  of  14  &  15  Vic.  c.  92,  whether 
a  prosecution  under  this  section  must  be  had  "  forthwith  or  at 
the  next  petty  sessions]''  The  editor  considers  the  true  con- 
struction of  section  to  be,  that  when  there  has  been  a  seizure  of 
the  article,  in  that  case  the  adjudication  must  be  forthwith,  or  at 
latest  at  the  next  petty  sessions  day  after  the  seizure.  If  there 
has  been  no  seizure,  but  the  ordinary  summons  for  the  alleged 
offence,  the  complaint  may  be  made  at  any  time  within  the  period 
of  six  months,  under  14  &  15  Vic.  c.  93,  s.  10,  cl.  4,  p.  329. 

23  &  24  Vic.  c.  84. 
An  Act  for  Preventing  the  Adulteration  of  Articles  of  Food  or 

Drink. 
Sec.  1.  [Persons  selling  food  or  drink  knaunng  the  same  to  he 
injurious  to  health^  Every  person  who  shall  sell  any  article  of 
food  or  drink  with  which,  to  the  knowledge  of  such  person,  any 
ingredient  or  material  injurious  to  health  has  been  mixed,  and 
every  person  who  shall  sell  as  pure  or  unadulterated  any  article 
of  food  or  drink  which  is  adulterateil  or  not  pure,  shall,  on  a 
summary  conviction  of  the  same  before  justices  (m)  at  petty  ses- 
sions or  a  divisional  justice  in  Ireland,  forfeit  not  exceeding  £5, 
together  with  such  costs  (n)  attending  such  conviction  as  to  the 
said  justices  shall  seem  reasonable  ;  and  if  any  person  so  con- 
victed shall  afterwards  commit  the  like  offence,  it  shall  be  lawful 
for  such  justices  to  cause  such  offender's  name,  place  of  abode, 

(It)  See  14  &  15  Vic.  c.  92,  s.  7,  incorporated  into  this  statute  by  sec. 

ante,  p.  892.  10,  see  po8t,  it  would  appear  that  the 

(m)  This  means  not  less  than  two  justices  shoidd  not  award  a  sum  ex- 
justices,  oeeding  208.  for  costs. 

(»)  A«  the  Petty  Sessions  Act  is 
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and  offence  to  be  published,  at  the  expense  of  such  offender,  in 
such  newspaper  or  in  such  other  manner  as  to  such  justices  shall 
seem  desirable. 

Sec.  2.  [Poww  to  appoint  anali/sts.]  The  court  of  quarter  ses- 
sions of  every  county,  and  the  town  council  of  every  borough 
having  a  seperate  court  of  quarter  sessions,  may,  from  time  tu 
time,  for  their  respective  city,  districts,  counties,  or  borough^ 
apjK^int  and  remove  one  or  more  persons  possessing  competent 
medical,  chemical,  and  microscopical  knowledge  as  analysts  of 
all  articles  of  food  and  drink  purchased  within  the  said  city, 
metropolitan  districts,  counties,  or  boroughs,  and  may  pay  to 
such  analysts  such  salary  or  allowances  as  they  may  think  fit ; 
but  such  appointments  and  removals  shall  be  subject  to  the 
approval  of  the  Lord  Lieutenant. 

Sec.  3.  [Protection  against  articles  being  tampertd  with  by  pur- 
chaser.] On  the  hearing  by  the  justices  of  any  complaiut  under 
this  act  in  any  district,  county,  or  borough  wherein  any  analyst 
shall  have  been  appointed,  the  purchaser  shall  prove  to  the 
satisfaction  of  such  justices  that  the  seller  of  the  article  of  food 
or  drink  alleged  to  be  adulterated,  or  his  servants,  had  such 
notice  of  the  intention  of  the  purchaser  to  liave  such  article 
analysed,  and  also  such  opportunity  of  accom^mnying  the  pur- 
chaser to  an  analyst  appointed  by  this  act,  as  the  justices  shall 
think  reasonable,  in  order  to  secure  such  article  fi-om  being 
tampered  with  by  the  purchaser. 

Sec.  4.  [Power  to  purc^iasers  of  articles  of  food  and  drink  to  have 
tlvem  analysed.']  Any  purchaser  of  any  article  of  food  or  drink 
in  any  district,  county,  city,  or  borough  w^here  there  is  any 
analyst  appointed  under  this  act  shall  be  entitled,  on  payment 
to  the  analyst  of  a  sum  not  less  than  2s.  6d.  nor  more  than 
10s.  6d.,  to  have  any  such  article  analysed  by  any  analyst  who 
may  be  appointed  for  such  district,  &c.,  and  to  receive  from  such 
analyst  a  certificate  of  the  result  of  his  analysis,  specifying  whe- 
ther in  his  opinion  such  article  is  adidterated,  and  also  whether 
it  is  so  adulterated  as  to  be  injurious  to  health ;  and  such 
certificate  duly  signed  by  such  analyst  shall,  in  the  absence  of 
any  evidence  to  the  contrary,  be  sufi&cient  evidence  before  the 
justices,  or  in  any  court  of  justice,  of  the  matters  therein  certified, 
and  the  sum  so  directed  to  be  paid  for  such  certificate  shall  be 
deemed  part  of  the  costs. 

Sec.  5.  [Potoer  to  Justices  to  have  articles  analysedJ]  Thejua- 
ticc«  before  whom  any  complaint  may  be  made  under  this  act 
may  cause  any  article  to  bo  examined  and  analysed  by  such 
skilled  person  as  they  may  appoint  for  that  purpose,  who  may 
be  required  to  give  evidence  of  the  same  at  the  hearing  of  the 
case ;  and  the  expense  thereof,  and  of  such  examination  and 
analysis,  if  not  pavd  b>f  \^i<^  c^om^\»kia^\i  ^t  i^ty  complaiiied 
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against,  shall  be  deemed  part  of  the  expenses  of  executing  this 
act ;  but  nevertheless  such  expense  may  be  ordered  by  such 
justices  to  be  paid  by  the  party  so  complaining  or  complained 
against,  as  they  shall  think  proper. 

Sec.  7.  [Where  conviction  mthin  nx  days  of  Q,  S.,  time  allowed 
for  appeaL\  If  any  such  conviction  or  judgment  or  order  of 
forfeiture  snail  happen  to  be  made  within  six  days  before  any 
Q.  S.  of  the  peace  shall  be  held  for  the  city,  county,  town,  or 
place  wherein  such  conviction  shall  have  l)een  made,  the  person 
who  shaD  think  himself  aggrieved  by  any  such  conviction  may, 
on  entering  into  a  recognizance  in  manner  and  for  the  purposes 
before  directed,  bo  at  liberty  to  ai)peal  either  to  the  then  next  or 
next  following  general  or  quarter  sessions  of  the  peace  which 
shall  be  held  for  any  such  city,  county,  town,  or  place  wherein 
any  such  conviction  shall  have  been  made,  on  giving  six  days 
notice  to  the  complainant  of  his  intention  to  appeal. 

kSec.  8.  [Persona  convicted  of  selling  adulterated  patented-  article 
may  have  a  case  stated,]  Any  person  who  shall  have  been  con- 
victed by  any  justices  of  any  oflfence  punishable  by  this  act^  in 
respect  of  the  selling  of  any  article  of  food  or  drink  which  shall 
have  been  manufacture<l  according  to  any  process  patented  before 
the  passuig  of  this  act,  either  by  the  patentee  or  owner  of  the 
patent,  or  by  any  j)erson  canying  on  liis  business,  may,  insteiul 
of  apj)ealing  to  the  Q.  S.  apply  in  writing  within  live  days  after 
such  conviction  to  the  justices,  to  state  and  sign  a  case  for  the 
opinion  of  one  of  the  superior  courts  of  law  thereon,  in  like 
manner  as  under  the  statute  of  the  20  &  21  Vic.  c.  43. 

Sec.  9.  [Procedure  in  cases  und^r  tliis  act,]  All  monies  arising 
from  penalties  under  this  act  in  any  county,  city,  district,  or 
iKirough  where  there  are  analysts  appointed  under  this  act  shall, 
when  paid  or  recovered,  be  ])aid  in  Ireland  to  the  vestry,  district 
lx)iird,  commissioners,  county  treasurer,  or  town  council  for  such 
county,  city,  district,  or  borough  respectively,  to  be  applied  for 
the  general  purposes  of  such  vestry,  district  board,  commissioners, 
county,  city,  or  borough  respectively. 

Sec.  10.  [Proceedings  in  Ireland  as  to  complaints,  d'c.  to  be  sub- 
ject to  provisions  o/  14  *  15  Vic.  c.  93,  and  21  d?  22  Vic.  c.  100.] 
All  proceedings  under  this  act  in  Ireland  as  to  compelling  the 
appeamnce  of  any  such  person  or  of  any  witness,  and  as  to  the 
he^iring  and  determination  of  such  complaints,  and  as  to  the 
making  and  executing  of  such  onlers,  and  as  to  the  apjilications 
of  line-s,  amerciaments,  and  forfeited  recognizances  imposed  or 
levied  imder  tliis  act  at  petty  sessions,  shall  be  subject  in  all 
respects  to  the  provisions  of  "  The  Petty  Scissions  (Ireland)  Act, 
1851,"  as  the  same  is  amended  by  "Tlie  Petty  Sessions  Clerk 
(Ireland)  Act^  1858/'  (when  the  case  shall  be  heard  in  any  i^t>t^ 
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soAsions  district),  and  to  the  provisions  of  the  acts  relating  to  the 
divisional  police  offices  (when  the  ca^e  ehall  be  heard  in  the 
jMjlice  district  of  Dublin  metropolis),  so  far  as  the  said  provisions 
sliall  be  consistent  with  any  special  provisions  of  this  act ;  and 
when  any  fine  or  penalty  is  imposed  at  any  of  the  divisional 
police  offices  of  Dublin  metropolis,  or  by  the  justices  in  any 
corjwrate  town,  under  the  provisions  of  this  act,  such  fines  and 
penalties  shall  be  paid  over  to  the  same  purposes  and  appropriated 
and  applied  in  the  same  manner  as  is  now  by  law  authorized  in 
respect  of  fines  and  penalties  imposed  at  such  divisional  polii-e 
offices,  or  by  the  justices  in  any  such  corporate  town  respectively. 

Sec,  11.  [Appeal  to  Q.  S.]  In  Ireland  any  person  who  has 
been  convicted  of  any  offence  under  this  act  may  appeal  to 
the  next  Q.  S.  to  be  held  in  the  same  division  of  the  county 
where  the  order  shall  be  made  by  any  justice  (o)  or  justices  in  any 
P.  S.  district,  or  to  the  recorder  at  his  next  sessions  where  the 
order  shall  be  made  by  the  divisional  justices  in  the  police  dis- 
trict of  Dublin  metro jwlis,  or  to  the  recorder  of  any  corporate  or 
borough  town  when  the  order  shall  be  made  by  any  justice  or 
justices  in  such  corporate  or  borough  town  (unless  when  any 
such  sessions  shall  commence  within  seven  days  from  the  date 
of  any  such  order,  in  which  case,  if  the  appellant  sees  fit,  the 
appeal  may  be  made  to  the  next  succeeding  sessions  to  be  held 
for  such  division  or  town) ;  and  it  shall  be  lawfid  for  such  coiui 
of  Q.  S.  or  recorder,  as  the  case  may  be,  to  decide  such  ap[)eal,  if 
made  in  such  form  and  manner,  and  with  such  notices,  as  are 
re([uired  by  the  Petty  Sessions  Acts  respectively  herein-before 
mentioned  as  to  appeals  against  orders  made  by  justices  at  P.S. ; 
and  all  the  provisions  of  the  said  Petty  Sessions  Acts  respectively 
as  to  making  appeals  and  as  to  executing  the  orders  made*  on 
appeal,  or  the  original  orders  where  the  appeals  shall  not  be  duly 
prosecuted,  shall  also  apply  to  any  appeal  or  like  order  to  he 
made  under  the  i)rovi8ions  of  this  act. 

Sec.  13.  [Indictment  not  affected.']  Nothing  in  this  act  con- 
tained shall  be  held  to  affect  the  power  of  proceeding  by  indict- 
ment, or  to  take  away  any  other  remedy  against  any  offender 
under  this  act. 

Sec.  14.  [Interpretation  of  terms.']  "  Articles  of  food  or  drink" 
shall  (if  not  inconsistent  with  the  context  or  subject  matter) 
include  not  only  all  alimentary  substances,  whether  solids  or 
liquids,  but  also  all  eatables  or  drinkables  whatsoever  not  being 
medical  drugs  or  articles  usually  taken  or  sold  as  medicines,  hut 
Wm  act  shall  not  be  construed  so  as  to  affect  the  ordinary  reduc- 

(o)  Tt  requires  two  juaticeB  to  adju-      inte,  p.  568. 
dicate  iu  petty  Beftttlons,  see  sec.  1, 
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tion  of  the  strength  of  foreign,  British,  or  colonial  spirits  by 
persons  licensed  and  paying  duties  under  the  excise. 

FORCIBLE  ENTRY.  It  seems  that  entering  with  such  force 
and  violence  into  lands  or  tenements  as  to  exceed  a  bare  trespass 
was  an  offence  indictable  at  common  law  (p) ;  but  against  this 
offence  provision  has  been  made  by  various  statutes.  It  was 
enacted  by  5  Rich.  II.  c.  2,  that  none  shall  make  entries  into 
any  lands  or  tenements  but  in  case  where  entry  is  given  by  the 
law,  and  in  such  case  not  with  strong  hand  nor  with  multitude 
of  people  on  pain  of  imprisonment.  By  the  15  Rich.  IL  c.  2,  it 
was  enacted,  in  order  to  give  a  more  speedy  punishment  for  a 
forcible  entry,  that  a  J.  P.  shall,  with  sufficient  power  of  the 
county,  go  to  the  place  where  the  force  is  made,  and  put  in  the 
next  gaol  any  person  found  holding  forcibly  after  a  forcible 
entry,  there  to  abide  convict  by  the  record  of  the  said  justice. 
That  statute,  however,  did  not  give  any  remedy  for  a  forcible 
detainer  after  a  peaceable  entry,  nor  for  cases  where  the  offend- 
ers are  removed  before  the  coming  of  a  J.  P.  ;  and  therefore  the 
8  Henry  VI.  c  9,  was  passed,  which  provides  that  in  cases  of 
forcible  entry  or  detainer,  and  whether  the  offenders  be  present 
or  departed  before  the  arrival  of  the  justice  to  whom  complaint 
is  made,  such  justice  shall  have  power  to  direct  the  sheriff  to 
summon  a  jury  to  inc^uire  into  the  offence,  and  shall  cause  the 
lands,  &c.  to  be  re-seized,  and  shall  put  the  party  in  full  posses- 
sion as  before.  Ajid,  finally,  by  10  Ch.  I.  stat.  3,  c.  13,  Ir.  the 
provisions  of  8  Hen.  VL  c.  9,  are  extended  to  cases  of  a  forcible 
entry  into  leaseholds  as  well  as  freeholds  {q). 

Pidling  down  house,^  By  the  11  &  12  Vic.  c.  47,  it  is  enacted, 
that  whosoever,  with  intent  to  dispossess  any  person  actually 
dwelling  in  a  house  or  other  building  used  as  a  dwelling  house 
(whether  such  person  shall  be  so  dwelling  under  a  continuing 
tenancy  or  holding  over  after  the  expiration  thereof),  shall, 
except  so  far  as  may  be  necessary  to  enable  the  sheriff  or  his 
officer  to  effect  an  entrance  thereto,  pull  down,  demolish,  or 
unroof  in  whole  or  in  part  such  dwelling  house  or  building, 
whilst  such  ]>erson  or  any  of  his  family  shidl  be  actually  within, 
sliall  be  guilty  of  a  misdemeanor. 

(p)  Ros.  Cr.   Ey.   467;  Wilson^B  without  due  process  of  law  taking 

case,  8  T.  R.  857;  1  Rus.  by  Grea.  the  possession  of  any  house,  land,  or 

304.  tenement  and  holding  such  possession, 

{q\  To  sustain  an  indictment  for  a  or  forcibly  opposing  or  resisting  the 

forcible  entry  there  must  be  as  many  execution  of  any  process  of  the  law 

fiersons  present  as  would  constitute  for  giving  or  granting  the  possession 

a  riot,  R.  v.  Fearon,  Ir.  C.  R.  271.  of  any  hf>use,  land,  or  tenement;  see 

Tlie  26  Geo.  III.  c.  24,  s.  64,  Irish,  also  25  Geo.  II.  c.  12,  Ir.,  made  per- 

makes  it  a  felony  for  forcibly  and  petual  by  40  Geo.  III.  o.  96,  Ir. 
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recommended  (z)  that  the  complainant  should  be  sworn,  and 
then  make  his  statement  of  his  own  right  to  the  estate  very  par- 
ticularly, and  also  show  the  circumstances  of  the  alleged  forcible 
entry.  In  order  to  justify  a  conviction  upon  the  view  of  the 
J.  P.,  it  seems  requisite  that  the  defendant  should  be  previously 
summoned,  and  a  conviction  in  such  a  case,  omitting  the  state- 
ment of  the  summons,  or  not  otherwise  shewing  that  the  defend- 
ant had  an  opportunity  of  defending  himself  against  the  ex  parte 
charge,  would,  it  seems,  be  bad  (a).  It  is  said  that  the  J.  P.  has 
no  power  to  comnut  the  offender  to  gaol,  unless  he  do  it  upon 
his  own  view  of  the  force  (6). 

FOREIGN  DESERTERS.  Upon  application  of  consul,  &c. 
justices  shall  aid  in  recovering  deserters  from  ships  of  foreign 
powers,  and  may  apprehend  and  send  them  on  board  ;  15  Vic 
c.  2G,  s.  2.  Protecting  or  harbouring  such  deserters,  penalty 
not  exceedijig  £10,  recoverable  as  imder  the  14  &  15  Vic.  c.  93, 
Petty  Sessions  Act  before  two  justices ;  s.  3. 

FORGERY.    See  different  heads  of  matters  forged. 

FRAME.  Destroying,  &c.  frames  used  in  manufactures,  a 
felony,  24  &  25  Vic.  c.  97,  s.  14. 

FRAMEWORK  KNITTED  PIECE— of  silk,  woollen,  linen, 
cotton,  mohair,  or  alpacas-damaging,  &c.,  felony,  24  &  25  Vic. 
c.  97  s.  14. 

FRAUD     See  Banker. 

FRIENDLY  SOCIETY.  18  &  19  Vic.  c.  63,  consolidates 
and  amends  the  laws  relating  to  friendly  societies  ;  and  21  &  22 
Vic.  c.  101,  amends  the  former  act,  and  extends  the  powers  of 
J.  P.'s  in  Ireland.  18  &  19  Vic.  c.  63,  is  amended  by  23  &  24 
Vic.  c.  58 ;  and  by  sec.  7  a  penalty  of  not  exceeding  £1  is  in- 
flicted on  the  officer  for  not  making  the  annual  return  required 
by  the  45th  sec.  of  the  former  act,  and  proceedings  are  directed 
to  be  as  under  the  Petty  Sessions  Act. 

FRUIT.     ^  Index. 

FUNDS,  Forgeries  relating  to,  a«  24  &  25  Vic.  c.  98,  s.  2,  et 
ieq.  Stealing,  &c  documents  of  title  relating  to,  felony,  24  &  25 
Vic.  c.  96,  s.  27. 

FURIOUS  DRIVING.    See  tit.  Driving. 

FURZE.    See  tit.  Gorse. 

GALLERY,  Injuring  works  of  art  in  a,  misdemeanor,  24  & 
25  Vic.  c.  97,  s.  39. 

GAJNIE.  See  Index.  See  ante,  p.  428,  for  offence  of  taking 
hares  or  rabbits  in  a  warren.  All  matters  whatsoever  relating 
to  summary  proceedings  for  breach  of  the  game  laws  are  ex- 
cluded from  the  operation  of  the  Petty  Sessions  (Ireland)  Act^ 

iz)  See  8  Burns,  J.  86.  164  ;  3  Ad.  &  £U.  817. 

(a)  R.  V.  WilBon,  5  Nev.  &  Man.  (6)  Dalt.  J.  c.  U. 
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1851  ;  Ke  ante,  p.  368.  There  is  no  legal  definition  of  game  to 
be  found  in  the  books,  but  those  birds  and  animals  are  game 
which  are  named  as  such  in  the  statutes  in  force  in  this  coun- 
try (c).  The  statute  27  Geo.  111.  c  35,  s.  10,  post,  gives  a  sum- 
mary remedy  against  a  person  entering  the  land  of  another, 
without  being  duly  authorized  by  the  occupier,  in  pnrsuit  of 
game  ;  and  to  constitute  a  person  as  looking  for  game  he  must 
appear  to  be  provided  with  a  dog,  gun,  net,  or  some  other  imple- 
ment for  destroying  game  ;  s.  11.  By  s.  12  of  the  same  statute, 
a  qualified  person  may  pursue  his  four-footed  game  into  the  lands 
of  another  ;  consequently  J.  P.'s  have  no  power  summarily  to 
convi<;t  such  a  trespasser ;  yet  it  is  apprehended  that  a  person 
would  not  be  justitied  under  this  section  in  pursuing  a  winged 
bird  into  the  lands  of  other  persons  (d).  Every  onwanantable 
entry  on  another's  soil  the  law  entitles  a  trespass ;  and  where 
two  lields  are  separated  from  one  another  by  a  heilge  and  ditch, 
prima  faHf  the  hedge  belongs  to  the  owner  of  the  field  in  which 
the  ditch  is  ncjt.  If  there  is  a  ditch  on  each  side^  the  ownership 
of  the  hedge  must  be  proved  by  acts  of  ownership  (e).  It  may 
be  inferred  that  the  trespass  was  wilful  and  not  accidental  when 
the  party  is  proved  to  have  been  going  along  the  field  of  the 
prosecutor  with  a  gun  and  dog,  at  some  distance  from  the  foot- 
path, and  he  has  no  excuse  for  deviating  from  the  regular  foot- 
path, liut  there  must  l)e  a  personal  entry  upon  the  land  to 
constitute  a  trespass  in  pursuit  of  game  {/).  The  right  of  sport- 
ing upon  land  is  in  the  tenant  of  such  land  and  not  in  the  land- 
lord, unless  reserved ;  so  that  whatever  right  is  not  expressly 
reserved  by  the  landlord  or  granted  by  the  tenant  is  in  the  ten- 
ant. The  reservation  of  sporting  in  a  lease  or  other  conveyance  is 
in  effect  a  grant  from  the  lessee  or  grantee  to  the  lessor  or  grantor, 
and  the  powers  or  liberties  so  granted  are  strictly  confined  to  the 
powers  granted  ;  therefore  a  liberty  for  a  man  to  hunt  himself, 
without  other  words,  \vill  not  authorize  his  hunting  with  ser- 
vants or  other  company,  or  his  deputing  such  authority  to  any 
other  ;  neither  will  a  grant  of  liberty  to  hawk  and  hunt  confer  a 
right  to  slioot,  or  vice  versd,  (g).  But  the  liberties  to  hawk,  hunt, 
fish,  and  fowl,  granted  to  one,  his  heirs  and  assigns,  are  interests 
or  profits  a  pendre^  and  may  be  exercised  by  servants  in  the  ab- 
sence of  the  master ;  and  the  addition,  "  with  servants  or  other- 

(e)  See  Levinge^s  Game  Laws,  p.  1.  tering  the  plaintiflTs  close  ;  see  s.  13. 

id)  See  Deane  r.  Clayton,  4  Taunt.  (e)  Deacon's  G.  L.  100. 

489.    Although  under  this  12th  sec.  (/)  See  R.  r.  Pratt.  4  £.  &  B.  860. 

a  person  duly  qualified   cannot  be.  iff)  Com.  Dig.  Chase,  II.  land  2; 

summarily  convicted  for  a  trespass  Moore  v.  Earl  of  Plymouth,  7  Taunt, 

whilst  in  fresh  pursuit,  yet  he  is  liable  614;  Douglas  v.  Locke,  2  A.  A  £• 

to  a  civil  action  fur  breakuig  and  en-  74  i. 
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wise,"  does  not  limit  the  privilege,  and  exclude  the  exercise  of  it 
by  servants  (A).  But  a  person  cannot  justify  an  entry  on  a  ten- 
ant's land  under  the  authority  of  the  landlord  who  has  reserved 
the  right  of  sporting,  unless  ihe  |)erson  be  authorized  to  enjoy 
the  privilege  by  deed  ;  for  the  enjoyment  is  one  of  personal 
pleasure,  and  can  be  granted  only  by  licence  under  seal  (t).  The 
following  are  the  principles  that  govern  the  right  to  sporting  on 
land,  and  may  be  deduced  from  the  authorities  before  cited. 
Where  a  landlord  has  in  the  lease  between  him  and  his  tenant 
reserved  the  right  of  sporting  on  the  land,  the  tenant  has  no  right 
to  exercise  any  privilege  in  respect  to  the  game,  for  the  property 
in  it  is  in  the  laiidlord.  Where  the  landlord  has  reserved  only 
a  qualified  rights  t.  e.  a  right  of  sporting  on  the  land,  the  tenant 
has  a  concurrent  interest  in  the  game,  and  may  exercise  his  pri- 
vilege in  respect  to  it,  provided  he  has  the  necessary  qualifi- 
cations of  hcenc6  and  property,  because  the  right  to  game  is 
consequent  upon  the  possession  of  the  soiL  As  to  the  ownership 
and  possession  of  the  soil  conferring  a  possessory  property  in 
game,  and  entitling  the  owner  to  maintain  an  action  of  trespass 
for  entering  the  land  in  pursuit  of  game,  aee  Lonsdale  (Earl  of)  v. 
Eigg,  1 1  Ikch.  654  ;  Graham  v.  Ewart,  id.  326,  affirmed  in  error, 

1  H.  &  N.  550.  As  to  the  right  to  take  game  from  a  trespasser, 
see  10  WilL  III.  c.  8,  s.  15n.  Lastly,  if  the  lease  is  silent  on  the 
matter,  or  if  the  tenant  be  tenant  from  year  to  year,  the  game 
belongs  to  the  tenant,  for  it  goes  with  the  possession  of  the  land 
unless  reserved.  It  is  submitted  that  a  common  informer  may 
institute  proceedings  for  the  recovery  of  a  penalty  incurred  by 
any  person  trespassing  without  authority  in  pursuit  of  game(;*) ; 
but  it  must  be  legally  shewn  that  the  person  trespassed  without 
the  authority  of  the  tenant  (k);  and  the  conviction  should 
shew  upon  the  face  of  it  that  the  trespass  was  committed 
without  the  authority  of  the  owner  of  the  land,  naming  the 
occupier  (kk).  If  a  tenant  gives  leave  to  a  person  to  shoot, 
although  such  tenant  may  have  no  legal  right  to  do  so,  the 
trespasser  cannot  be  punished  for  an  unauthorized  trespass 
in  pursuit  of  game  under  the  27  Greo.  IIL  c.  35,  s.  10,  post. 
A  mistake  seems  to  prevail  that,  because  the  recent  act,  23  &  24 
Vic.  c.  90,  s.  5,  allows  greyhounds  to  be  used  for  the  coursing  of 
hares,  consequently  a  person  cannot  be  punished  for  trespassing 

(A)  Wickham  v.  Hawker,  7  M.  A     N.  S.  403. 
W.  63 ;  and  see  Foster  v.  Walker,  (k)  See  King  v.  Corder,  4  Burr. 

2  Q.  B.  940.  2279,  and  ante,  p.  121. 

(/)  See  Wickham  v.  Hawker,  7  M.  (/)  See  on  this  subject  R.  v.  Got- 

&  W.  63.  den,  4  Bum.  2279 ;  E.  v.  Daman,  2 

0')  See  Middleton  V.  Gale,  8  A.  Q.B.  &  Aid.  378. 
&  E.  155  ;  Morden  p.  Porter,  1  L.  T. 
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in  pursuit  of  a  har(\  This  is  not  so ;  any  person  who  goes  on 
the  land  of  another  to  course,  without  permission  of  the  occupier, 
is  liable  as  a  trespasser  under  the  10th  sec.  of  27  Geo.  HI.  c.  35, 
post.  An  appeal  from  the  conviction  of  justices  to  the  sessions 
is  not  a  matter  of  common  right,  but  of  special  provision,  and 
the  right  of  appeal  will  not  he  extended  by  any  eqmtable  con- 
struction to  cases  not  enumerated  in  the  statute.  It  will  be  seen 
that,  under  the  10  Will.  III.  c.  8  (Game),  no  appeal  is  given  by 
that  statute ;  but  by  14  &  15  Vic.  c.  90  (Fines  and  Penalties), 
every  person  may  appeal,  without  any  exception,  against  an 
order  of  justices  for  the  payment  of  any  j)enalty  exce^ing  the 
sum  of  forty  sliillings.  1^  therefore,  the  statute  provides  no 
right  of  appeal,  and  the  penalty  be  under  that  sum,  the  defend- 
ant cannot  appeal ;  but  if  the  statute  does,  and  the  penalty  be 
under  forty  shillings,  the  requisites  must  be  followed  which  the 
particular  statute  i)rovides  in  that  behalf.  The  justices  have  no 
j)ower  of  awarding  costs,  unless  given  them  by  statute  ;  and  on 
reference  to  the  following  acts  it  will  be  seen  that  no  such  power 
is  conferred  under  any  of  the  Game  Laws,  except  in  the  case  of 
appeals  (/).  Before  the  1  &  2  Vic.  c  99,  in  cases  of  summary 
proceedings  there  was  no  power  to  give  costs  to  either  party, 
unless  the  particular  statute  so  authorized  ;  but  that  statute  was 
repealed  by  the  6  &  7  Vic.  c.  56  ;  and  though  it  re-enacted 
several  of  its  provisions,  and  conferred  on  the  convicting  justices 
power  of  awarding  to  the  prosecutor,  in  cases  where  convictions 
were  had,  any  sum  for  his  reasonable  costs  not  exceeding  twenty 
shillings,  it  gave  no  power  to  award  costs  to  plaintiffs  except  in 
case  of  convictions,  or  to  defendants  in  any  case.  This  last- 
mentioned  statute,  however,  has  been  repealed  by  14  &  15  Vic, 
c.  90  ;  and,  as  has  been  beifore  mentioned,  the  Petty  Sessions 
Act,  14  &  15  Vic.  c.  93  (which  confers  on  justices  a  general 
power  of  awarding  costs),  does  not  apply  either  to  the  Game 
Laws  or  Excise  Laws.  The  result  is,  therefore,  that  under  either 
of  these  proceedings  the  justices  have  no  power  to  award  costs 
to  either  party.  By  13  Richard  II.  c.  13,  none  shall  hunt  but 
they  which  have  a  sufficient  living.  No  manner  of  artificer, 
laboun^r,  nor  any  other  layman  which  hath  not  lands  or  tene- 
ments to  the  value  of  forty  shillings  by  year,  nor  any  priest  nor 
other  clerk,  if  he  be  not  advanced  to  the  value  of  ten  pounds  by 
year,  shall,  &c.  (m)  use  fyrets,  lieys,  nets,  harepipes,  nor  cords, 
nor  other  engines,  for  to  take  deer,  hares,  nor  conies,  nor  other 
gentlemen's  game,  upon  pain  of  one  year's  imprisonment ;  and 

(0  See  27  Geo.  III.  c.  36.  s.  23,      dogs,  see  post,  10  WiU.  in.  c.  8, 

pWt.  B.    10. 

i^m)  For  the  (\ualificatiun  to  keep 
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;\  shall  iii([uire  of  the  offenders  in  this  behalf,  and 
.;id. 

By  10  Will.  Ill,  c.  8. 

o  person  or  persons  whatsoever  (n)  to  have  or  keep 

beagle,  greyhound  or  land  spaniel  within  this 
her  than  and  exce])t  whelps  under  the  age  of  twelve 
eh  shall  be  kept  at  nurse  for  persons  qualified  within 
the  having  the  same,  on  pain  that  such  hound,  &c., 
lary  hiireunto,  shall  or  may  be  seized  and  taken  away 

of  the  respective  counties  where  the  same  shall  be 
DV  any  pc^rson  or  persons  authorized  thereunto,  by 
und(*r  the  hand  and  seal  of  such  J.  P.,  or  by  any 
ig  a  freehold  of  tlie  yearly  value  of  £40  or  upwards 
county,  which  J.  P.  and  freeholder  respectively  seiz- 
und,  (tc,  may  detain  the  same  to  his  and  their  own 
Twise  disfjose  of  the  same  as  they  shall  think  fit ; 
LTson  so  keeping  such  Iiound,  cfec,  contrary  hereunto, 
lereof  convict  before  some  J.  P.  of  the  county  where 

shall  be  committed,  shall,  for  every  such  offence,  for- 
.  of  £5,  to  be  le\'ied  by  warrant  of  such  J.P.  before 

offender  shall  be  convict,  by  distress  and  sale  of 
■  such  offender,  returning  the  overplus  (if  any  be)  to 
strained  on.  (o) 

^ersmis  ({iialiJUd  concealing  the  same  for  those  not  quali- 
3hold(?r  or  other  person  qualified  within  the  meaning  of 


Jth  section  of  27  Geo. 
08t,  the  qualification 
led  is  repealed,  and  the 
ind  regulations  neces- 
e  a  person  to  have  or 
beagle,  greyhound,  or 
Je  the  same  as  the  qua- 
ired  to  keep  a  setting 
ider  the  10th  section  of 
In  order  to  subject  an 
rson  to  the  penalty  in 
entioned,  the  dog  must 
ne  of  the  above  (lescrip- 
described  accordingly 
di  ugs  for  the  i)enalty. 

y  of )    Whereas 

it«  J  complaint 

ie  to  me  A.  B.  Eequire, 
ajesty's  Justices  of  the 

»aid  County  of ,] 

b  of  J.  J.;  of  the  said 


county,  yeoman,  that  he  knows  that 
C.  D.  of ,  in  the  county  afore- 
said, being  a  person  in  no  nuuiner 
qualified,  empowered,  or  licensed  ac- 
cording to  the  laws  of  this  realm  to 
keep  greyhounds  [hounds,  &c.],  hath 
in  his  possession,  or  doth  keep,  a 
greyhound  [hound,  &c  ,  as  the  cctse 
may  be].  These  are  therefore  to  au- 
thorize and  command  you,  in  her 
Majesty's  name,  to  seize  and  deliver 
up  the  same  to  me. 

Given  under  my  hand  and  seal 

this  day   of ,  in  the 

year . 

A.  B. 

(o)  See  14  &  15  Vic.  c.  90,  s.  18, 
for  the  application  of  fines  and  pe- 
nalties in  every  case  imposed  at  petty 
sessions. 
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this  act  to  have  or  keep  any  such  hound,  beagle,  greyhound,  or 
spaniel,  shall  shelter,  conceal,  or  cover  any  such  hound,  beagle, 
greyhound,  or  spaniel,  for  any  person  or  persons  not  qualified  to 
have  or  keep  the  same  as  aforesaid,  on  pain  that  such  free- 
holder or  other  person  offending  contrary  hereunto  shall,  for 
every  such  offence,  forfeit  and  lose  the  sum  of  forty  pounds,  to 
be  recovered  by  action. 

Section  5.  [Ifo  person  to  shoot  deer  except  on  his  own  ground,\ 
That  from  and  after  the  twentieth  day  of  November ,  one  thou- 
sand six  hundred  and  ninety-eight,  no  person  shall  shoot  any 
deer  (/>)  at  any  season  of  the  year,  except  on  his  own  ground  only, 
or  on  the  ground  of  such  person  or  persons  to  whom  the  person 
shooting  such  deer,  being  a  Protestant,  shall  be  a  menial  family 
servant  at  the  time  of  shooting  the  same,  and  that  by  warrant 
only  under  the  hand  of  such  his  master,  and  not  otherwise,  on 
pain  that  being  thereof  convict  before  one  or  more  J.  P.  of  the 
county  w^here  such  offence  shall  bo  committed,  shall,  for  every 
such  offence  forfeit  the  sum  of  £5  {q\  the  same  to  be  levied  on 
the  goods  and  chattels  of  the  offender,  by  warrant  under  the  hand 
and  seal  of  such  justice  or  justices. 

Sec.  6.  [Season  for  hilling  d^er,']  No  person  shall  in  any  year 
hunt,  course,  or  kill  any  male  deer  oef ore  the  10th  of  June  in  such 
year,  unless  it  bo  in  the  park  or  proper  ground  of  the  person 
hunting,  coursing,  or  killing  the  same  ;  nor  shall  course,  hunt^or 
kill  any  male  fallow  deer  after  Michaelmas  in  any  year,  unless  in 
the  proper  ground  of  the  person,  himting,  coursing,  or  killing  the 
same,  under  penalty  of  £5 ;  such  offence  to  be  heard,  examined, 
antl  determined  by  and  before  such  justices  of  the  peace  (r)  as 
aforesaid. 

Sec.  7.  [Burning  mountain.']  No  person  shall  bum,  (*)  on 
any  mountain,  hill,  moor,  bog,  heath,  or  waste  ground,  any  gri& 
ling,  furs,  heatli,  goss,  or  fern,  at  any  other  season  of  the  year, 
save  only  between  the  14th  June  and  the  2nd  Feb.  in  every  year 
under  penalty  of  £5  ;  such  offence  to  be  likewise  heard,  examined, 
and  determined  by  and  before  such  justices  of  the  peace  as  afore- 
said {t). 

appear  by  reference  to  the  warding 
of  the  11th  section,  poet. 

(«)  Nothing  in  tnis  section  ihftD 
subject  the  owner  or  occupier  of  any 
Buch  mountain,  &c.  to  any  penalty 
for  burning  land  broken  up  vat  acii- 
culture  or  planting ;  see  27  Geo.  ill- 
c.  35,  8.  8,  post ;  see  also  post»  tit. 
Gorse. 

(0  See  27  Geo.  III.  a  85.  ■.<. 
post. 


(p)See  now,  ante,  p.  426-428 ;  see 
also  7  Geo.  II.  c.  8.  Deer  in  an 
enclosure  are  as  distrainable  as  com- 
mon cattle ;  Da  vies  r.  Powell,  Willes* 
Rep.  46. 

{q)  See  14  &  15  Vic.  c.  90,  s.  13, 
for  the  application  of  penalties  in 
every  case  imposed  at  |)ctty  sessions. 

(r)  As  one  or  more  justices  are 
mentioned  in  the  preceding  section, 
it  is  apprehended  that  one  may  act 
under  this  secdon ;  \^  V»  inaA«  to 
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Sec.  8.  [None  to  trace  gavie  in  tJu  snow,  or  destroy/  efff/a.]  Xo 
poraon  shall  trace  iiny  hares,  or  other  game  whatsoever,  m  the 
snow,  nor  shall  destroy  the  eggs  or  nest  of  any  partridge,  i)hea- 
sant,  grouse,  (jiiail,  duck,  or  other  wild  fowl  (u) ;  nor  shall  any 
jHjrson  not  having  such  freehold  estate  of  £40  per  annum,  or  per- 
sonal estate  to  the  value  of  £1,000  as  aforesaid,  shoot  at,  kill, 
take,  or  destroy  any  hare  or  hares,  partridge^  pheasant,  grouse,  or 
quail  ;  or  any  person  whatsoever  shoot  at,  take  (v),  kill,  or  de- 
stroy any  house-dove  or  pigeon,  other  than  such  as  shall  be  in  or 
belonging  to  the  dove-house  or  pigeon-house  of  the  person  or 
persons  so  shooting  at,  killing,  or  destroying  the  same,  under  pe- 
nalty, before  one  or  more  J.  P.  of  the  county  where  the  same  shall 
be  committ^^.d  or  the  offender  apprehended,  of  10s. 

Sec.  9.  [Temmts  may  keep  dogs  for  their  landlord.']  Nothing 
herein  contained  shall  be  construed  to  extend  to  restrain  or 
hinder  any  tenant  to  any  person  not  restrained  by  this  act,  from 
having  and  keeping  any  hound,  beagle,  spaniel  or  greyhound,  but 
in  the  comj)any  and  attendance  of  his  landlord  only. 

Sec.  10.  \QuaHfcatimi  to  keep  setting  dog.^  No  person  not 
ha\ing  an  estiite  of  freehold  of  the  yearly  value  of  £100,  or 
upwards,  or  a  personal  estate  of  £1000,  shall  have  or  keep  (w) 
any  setting  dog  or  bitch,  other  than  such  person  or  persons  as 
shall  be  allowed  and  licensed  thereunto  by  the  J.  P.  of  the 
county  where  he  shall  live,  at  the  general  Q.  S.,  in  order  to  the 
makmg  and  training  up  setting  dogs  or  bitches,  and  that  under 
such  regulations  only,  and  not  otherwise,  as  shall  be  allowed  and 
specified  in  such  licence. 

Sec.  11.  \l!iervant^  not  to  sell  or  dispose  of  the  game.]  No  per- 
son keeping  or  using  a  gun  to  fowl  with,  as  servant  to  any 
person,  shall  sell  or  dispose  of  any  fowl  or  game  he  or  they  shall 
kill  (jc)  to  any  person  whatsoever,  but  shall  bring  same  to  his 
master's  house,  imder  penalty  of  20s.  before  one  J.  P. 

Sec.  12.  Non-commissioned  officer  or  private  soldier  not  to  go 
out  of  quarters  with  firearms,  unless  by  command,  ttc.  under  a 
penalty  of  5s.  and  olficer-in-chief  to  deUver  up  otlendor  upon 
demand. 

13.  No  commissioned  officer  (//)  of  any  regiment  within  this 
kingdom,  or  any  person  employed  by  him,  shall  shoot  or  course. 

(u)  See  24  &  26  Vic.  c.  96,  s.  23,  by  this  Bcction ;  see  post,  27  Geo. 

ante,  p.  430.  III.  c.  35,  s.  8. 

(r)  See  14  &  16  Vic.  c.  90,  8.  13,  {x)  This  person  must  now  have  a 

for  the  application  of  penalties  in  any  certificate  to  enable  him  to  kiU  game, 

case  im|>u8ed  at  petty  sessions.  6  &  6  Vic.  c  81. 

(w)  There  is  no  positive  penal ti/  (y)  By  the  Annual  Mutiny  Act  it 

attached  to  the  keeping  of  a  setter  is  provideil  for  the  better  i)re«er\'a- 

or  pointer  by  an  unqualified  person  tion  of  fish  and  game  in  Great  Britain 
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with  greyhounds  any  deer,  hare,  or  other  game,  except  on  his 
own  ground,  or  by  the  iK?rmi8Hion  of  the  owner  of  the  ground,  on 
pain  of  forfeiture  of  the  auni  of  £5  f(jr  every  such  offence,  (r) 

Sees.  15  &  16.  [Lords  of  manors  may  authorize  ^meketpers  to 
stise  guns  and  dogs  of  t1i/)se  prohibited  J]  All  lords  of  manors  or 
other  royalties  not  under  the  degree  of  an  esquire  (a)  may  from 
henceforth,  by  writing  under  their  hands  and  seals,  authorize  one 
or  more  gamekeei)er  or  gamekeepers  within  their  respective 
manors  or  royalties,  who  being  thereunto  so  authorized,  may 
take  and  seize  {h)  all  such  guns  (c),  hounds,  greyhounds,  beagles, 
land-spaniels,  or  setting-dogs,  as  within  the  precincts  of  such 
respective  manors  or  royalties  shall  be  used  by  such  person  or 
persons  who  by  this  act  are  prohibited  to  keep  or  use  the 
same  (</).  And  to  the  end  all  ke4?pers  of  parks  (e)  and  game- 
keepers, duly  authorized,  may  be  indemnified  in  the  execution  of 
their  office,  be  it  enacted,  that  all  lords  of  manors  or  other 
royalties,  not  under  the  degree  of  an  esquire,  or  any  person  or 
persons  so  authorised  by  them  as  aforesaid,  shall  and  may  within 


and  Ireland,  that  every  officer  who 
shall,  without  leave  in  writing  h*om 
the  persons  entitled  to  grant  such 
leave,  take,  kill,  or  de8troy  any  game 
or  fish,  shall  forfeit  for  every  such 
offence  £5,  and  may  be  convicted 
before  any  justice.  Snipe,  woodcock, 
and  wild-fowl  are  not  game  under 
this  statute.  Under  27  Geo.  II. 
c.  31,  88.  23,  25,  officers  of  her  Ma- 
jesty's revenue  may  enter  lands  to 
watch  and  view  ships,  &c.,  provided 
such  lands  are  not  {>art  of  demesne, 
&c. ;  but  if  any  such  officer  takemth 
him  any  dog,  or  destroy  game,  he 
may  be  convicted  before  any  J.P., 
and  forfeit  £5. 

{z)  The  entire  of  the  next  section, 
14,  is  repealed  by  the  2nd  section  of 
the  27th  Geo.  III.  c.  35.  post. 

(a)  See  Levinge's  Game  Laws.  p. 
23  ;  a  corporation  may  apj)oint  a 
game-keeper ;  Spurrier  v.  Vale,  1 
Camp.  457;  10  Eaj<t.  413. 

{b)  The  lord  of  the  manor,  having 
power  to  authorize  his  gamekeeper 
to  seize  all  such  dogs  as  may  be  used 
within  the  manor,  by  any  pereon  not 
qualified  to  use  the  same,  has  also 
authority,  it  would  seem,  to  make 
such  seizure  himself,  on  the  principle 
of  omne  majua  continet  in  ae  minus. 
But  neither  himself  nor  his  game- 


kee])er  has  any  right  to  seize  the 
dogs  of  a  person  who  is  qualified, 
and  still  less  to  destroy  them,  not- 
withstanding the  liability  of  their 
owner  for  the  trespass ;  Vere  r.  Lord 
Cawdor,  11  East,  568.  With  re- 
S|)ect,  however,  to  the  seizure  of  dugs 
used  by  persons  not  aualiiied«  it  seepi^ 
that  he  has  the  right  to  seise  and 
destroy  such  dogs ;  Roy  r.  Dnke  of 
Beaufort,  2  Atk.  190;'King8W(Mrth 
r.  Bretton.  6  Taunt.  416.  If  one 
man  enter  another's  private  grounds 
and  kills  game  there,  he  is  not  only 
guilty  of  trespass  in  entering  the 
knd,  but  the  game  may  be  taken 
from  him,  as  the  property  of  the  per- 
son in  whose  land  it  was  killed ;  Satr 
ton  V.  Moody,  1  Lord  Ray,  S51 ;  S 
Salk.  290  ;  see  Blades  v.  Uigga.  S6 
L.  T.  651 ;  6  VaL  N.  S.,  where  the 
taking  of  rabbits  fiom  a  penon  by 
keepers  was  justified,  and  the  plea 
held  good  on  demurrer. 

(c)  Guns  are  only  prohibited  in 
section  4  of  this  act,  which  has  been 
repealed  by  the  10  Gw.  IV.  c  7. 

{d)  The  remaining  portion  of  tb? 
above  section  is  re]Maled  bjtliBS? 
Geo.  III.  c.  35,  B.  2,  poit. 

(f)  As  to  parks,  tee  Leringe'f 
Game  Laws,  p.  110. 
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their  respective  manors  or  royalties  oppose  and  resist  such 
offenders  in  killing  or  destroying  the  game  contrary  to  this  act 
in  the  night  time  (/),  in  the  same  manner,  and  be  equally 
indemnified  for  so  doing,  as  if  such  fact  had  been  committed 
within  any  ancient  chace,  park,  or  warren  whatsoever. 

Sec.  17.  After  conviction  offender  may  be  detained  two  days, 
till  return  to  the  warrant  for  distress.  S.  18  is  repealed  by  5  & 
6  Vic.  c.  97. 

Sec.  19.  Tradesmen  and  apprentices  hunting,  &c.  (unless  with 
the  master  qualified),  liable  to  penalties  of  those  on  whom  game 
found,  and  to  trespass,  and  plaintiff  shall  have  full  costs  and 
damages. 

Sec.  20.  [Dogs  may  be  kept  and  used  in  a  manor,  with  consent  of 
the  lord  under  hand  and  se(d.]  Nothing  herein  contained  shall 
restrain  any  person  within  any  manor  from  keeping  hounds, 
beagle^  greyhounds,  spaniels,  or  setting-dogs  witlun  the  same, 
to  hunt,  course,  set  with,  or  otherwise  use  in  such  manor, 
only  so  as  the  same  be  allowed  of  and  kept  with  the  consent  and 
free  permission  of  the  lord  of  the  manor  for  the  time  being,  in 
which  the  same  shall  be  so  kept,  appearing  by  license  under  the 
hand  and  seal  of  such  lord  of  the  manor  (g), 

27  Geo.  Ul.  c.  85. 

Sec.  2  repeals  portions  of  10  W.  Ill,  c.  8;  ss.  8,  14,  15 
omitted. 

Sec.  3.  [An  act  for  tJie  preservation  of  game.  Act  not  to  extend 
to  such  as  is  broken  up  for  agriculture  or  jdanting,]  Nothing  in  10 
W.  III.,  c.  8,  s.  7,  ante,  p.  574,  shall  subject  the  o^vner  or  occupier 
of  any  mountain,  hill,  moor,  bog,  heath,  or  waste-ground,  to  pe- 
nalty for  burning  grig,  ling,  furs,  heath,  goss,  or  fern,  at  any  time 
of  the  year  on  such  part  of  said  mountain,  hill,  moor,  bog,  heatli, 
or  waste  ground,  as  shall  be  broken  up  for  the  purpose  of  agri- 
culture or  planting. 

Sec.  4.  [Season  for  killing  game.]  Every  person  who  shall 
wilfully  take,  kill,  or  destroy,  or  who  shall  sell  (A)  any  (i)  pheasant 
or  wild  turkey,  between  the  10th  January  and  1st  Sept.  in  any 


(/)  See  9  Geo.  TV.  c.  69,  port. 

(g)  The  meaning  of  this  proviso 
is,  that  none  of  the  qualifications  of 
jtroperty  in  this  act  required  shall 
restrain  the  right  which  is  recognized 
by  this  proviso,  viz.,  the  right  of 
keeping  dogs  to  hunt  within  the 
manor,  under  a  license  from  the  lord 
thereof. 

(A)  As  regards  selling  game,  the 
23  &  24  Vic.  c.  90,  s.  18.  post,  hav- 
ing introduced  and  legahieed  the  tale 


of  game  in  Ireland  by  giving  to  deal- 
ers in  game  the  power  to  sell  them 
within  the  limit  oi  time  fixed  by  the 
1  &  2  Will.  lY.  c.  32,  post,  so  much 
of  the  above  section  as  relates  to  the 
sale  of  game  must  be  taken  to  be  re- 
pealed, as  well  as  the  58  Geo.  I[I.  c. 
^5,  which  altogether  prohibited  the 
sale  of  game. 

(t)  The  close  season  for  grouse, 
partridge,  &c.  va  regulated  by  37  Geo. 
III.  c.21,  poet,  582. 
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your,  shall  forfeit  not  exceeding  £5  (u)  for  ever}'  such  pheasant 
or  wild  turkey  ;  and  that  every  person  who  shall  buy,  or  caus** 
to  be  bought,  sell,  or  expose  to  sale,  any  hare  at  any  time  be- 
tween the  1st  Monday  in  every  Nov.  and  the  Ist  Monday  in 
every  July  following,  shall  forfeit  not  exceeding  £5  for  ever}' 
such  hare  ;  and  that  every  person  who  shall  make  use  of  any  gun, 
ynai-e,  net  or  other  engine  (}*),  to  take,  kill,  or  destroy  any  moor- 
game,  heath-game,  or  grouse,  pheasant,  partridge,  (j[uail,  landrail, 
or  wild  turkey,  or  other  wild  fowl,  or  any  hare,  or  rabbit  on  a  Sun- 
day,  shall  forfeit  for  every  such  offence  a  sum  not  exceeding  £5 ; 
and  that  every  person  who  shall  wilfully  take,  kill,  or  destroy  any 
liare,  pheasant,  i)artridge,  quail,  landi-ail,  moor-  game,  heath-gauh', 
or  grouse  in  the  night,  (A-)  between  one  hour  after  sun-setting 
and  one  hour  before  sun-rising,  unless  (qualified  to  take  or  kill 
game,  and  upon  his  or  her  own  lands,  or  duly  authorized  so  to 
ilo,  shall  forfeit  not  exceeding  £5  for  every  head  killed  or  de- 
stroyed ;  and  every  person  who  shall  trace  any  hare  or  other 
game  whatsoever  in  th^  snow,  unless  qualified  to  take  or  kill 
game,  and  upon  his  or  her  own  lands,  shall  for  every  such  otfenco 
forfeit  not  exceeding  £5  ;  and  that  every  person  who  shall  wil- 
fully destroy  tJie  eggs  or  nest  of  any  pheasant,  partridge,  quail 
landrail,  moor-game,  heath-game,  wild  duck,  widgeon,  plover,  or 
sni]>e,  shall  forfeit  not  exceeding  £5  (/). 

8ec.  5.  [Perso7is  unless  qualijied  who  use  any  gun,  ^cv,  to  talr 
game  in  tJte  night]  Every  pei'son  who  shall  use  any  dog,  giui. 
snare,  net,  or  other  engine,  to  take,  kill,  or  destroy  any  hare,  rab- 
bit, pheasant,  partridge,  quail,  landrail,  moor-game,  heath-game, 
or  grouse,  snipe  or  woodcock  in  the  night,  {m)  unless  qualified  to 
take  or  kill  game,  and  upon  his  or  her  own  land,  or  duly  author- 
ized so  to  do,  shall,  upon  conviction  at  the  sessions,  forfeit  a  sum 
i>f  £10. 

Sec.  6.  [Higlers,  <lcc.,  Itaving  in  possession  any  game^  except  pro- 
perty of  persons  qualified.]  If  any  higler,  chapman,  carrier,  vic- 
tualler, or  alehouse  keeper,  shall  have  in  his,  her,  or  their  custody 
or  possession  any  hare,  phetisant,  partridge,  moor-game,  heath - 
game,  grouse,  landrail,  or  quail,  or  shall  buy,  sell,  or  offer  to  sell 


(it)  This  is  Irieh  ctirrcncy,  as  well 
aA  all  sums  mentioned  in  this  statute. 

(j)  Ab  dogs  are  not  mentioned  in 
this  clause,  there  is  no  penalty  for 
uRing  a  dog  upon  Sunday  under  this 
pf^ction ;  Chrirtmas  day  is  not  men- 
tioned, and  therefore  this  offence  is 
not  committed  on  that  day. 

(k)  See  9  Geo.  IV.  c.  69,  post, 
and  7  &  8  Vic.  c.  29,  post ;  for  the 
offence  of  mght  poaching  as  to  hares 


and  rabbits  in  inclosed  grounds,  me 
ante,  p.  428. 

{I)  Section  19,  post,  piovidei  how 
offences  shall  be  detennined. 

(m)  This  section  is  quite  ohsokte; 
see  9  Geo.  IV.  c.  69,  post,  and  7&< 
Vic.  c.  29,  post.  It  18  iDOie  eiten- 
sive  in  one  respect  than  the  Aon, 
as  it  embraces  snipe  or  woodeotk,  bat 
it  only  applies  to  those  who  have  not 
a  Bufiicient  property  qnaUficetioa. 
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(n)  any  hare,  pheasant,  partridge,  moor-game,  heath-game,  grous(», 
landrail,  or  quail,  every  such  higler,  chapman,  inn-keeper,  vic- 
tualler, alehouse-keeper,  or  carrier,  unless  such  game  in  the  hands 
of  such  carrier,  (o)  be  sent  up  by  person  or  persons  qualified  to 
kill  the  game,  shall,  upon  conviction  before  a  J.  P.,  forfeit  £5. 

Sec  7.  [Game  in  a  ifiopy  (C'c]  This  section  is  virtually  re- 
pealed. 

Sec.  8.  \Qucdificati(m  for  keeping  dogB."]  No  person  or  person? 
shall  have  or  keep  any  pointer,  hound,  beagle,  greyhound,  or  land 
spaniel,  other  than  and  except  such  person  or  persons  as  by  the 
said  act  may  have  or  keep  any  setting  ilog  or  bitch,  and  under  and 
subject  to  the  same  qualifications,  regulations,  and  penalties  (p). 

Sec.  9.  [HiglerSj  d;c,  vrith  wlwin  game  w  f<mnd  which  has  not 
been  gotfrojn  j)ersmis  qualified  to  kill  game,  forfeit  for  each  hare, 
iSrc.  £5.]  Every  higler,  cleevor,  carrier,  stage-coachman,  or  chap- 
man, in  whose  j)Ossession  any  hare,  pheasant,  partridge,  quail, 
land-rail,  moor-game,  heathpame,  or  grouse  shall  be  found,  and 
every  person  not  being  qualified  (q)  to  take  or  kill  game,  who 
shall  sell  or  expose  to  sale,  or  who  shall  have  in  his  or  her 
possession  any  hare,  pheasant,  partridge,  quail,  land-rail,  moor- 
game,  heath-game,  or  grouse,  and  shall  not  prove  to  the  satisfac- 
tion of  any  J.  P.  of  such  county,  &c.  where  the  offence  shall  be 
committed,  or  where  the  offence  shall  be  found,  that  he,  aim,  or 
they  came  fairly  and  honestly  by  the  same,  and  bought  or 
received  the  same  from  some  person  or  persons  qualified  to  take 
or  kill  game  (r),  shjiU  forfeit  for  every  such  hare,  &c.  not 
exceeding  £5. 

See.  10.  [Persf/ns  not  authorized  shall  not  enttr  upon  the  laruls 
ofotJier  persons  to  look  for  game,  etc.]     No  person  or  persons,  not 


(n)  See  now  as  to  necessity  for 
every  person  who  deals  in  game  to 
have  a  licence  for  that  purpose,  and 
(Hinalty  in  default,  post,  23  k  24  Vic. 
c.  90,  8. 13,  p.  592. 

(o)  To  support  a  conviction  against 
a  caxrier  for  having  game  in  his  pos- 
session it  is  sufficient  primd  facie 
evidence  that  it  was  found  in  his 
(>os8e8sion  as  carrier ;  it  is  not  neces- 
sary to  prove  tlmt  the  carrier  had 
actual  knowledge  of  its  being  in  his 
possession ;  neither  would  it  be  a  suf- 
ficient defence  for  a  carrier  to  shew 
he  had  not  such  knowledge,  but  it 
might  be  a  good  defence  for  him  to 
shew  that  it  was  put  into  the  wag- 
gon by  the  servant  for  his  own  bene- 
fit, and  contrary  to  the  orders  of  and 
in  fraud  of  his  master,  the  defendant. 


R.  V.  Marsh,  2  Bam.  &  C.  717  ; 
Chitty's  G.  L.  106,  a. 

(j>)  It  seems  questionable  if  there 
is  any  pecuniaiy  f)enalty  attached  to 
the  keeping  of  a  setting  dog  or 
bitch,  as  none  is  mentioned  in  the 
10  Will.  III.  c.  8,  s.  10,  ante,  p. 
575,  though  the  keeping  of  them  by 
unqualified  persons  is  prohibited  ; 
but  persons  having  the  dogs  in  the 
above  section  mentioned  are  liable 
to  the  penalties  in  section  2  of  10 
Will.  III.  c.  8,  ante,  p.  673. 

{g)  This  means  ha>ing  the  property 
qualification  required  by  10  WiU.  III. 
c.  8,  s.  8,  ante,  p.  575. 

(r)  But  see  now  post,  23  &  24 
Vic.  c.  90,  ss.  13  et  seq.  as  to  provi- 
sions enabling  or  prohibiting  the 
sale  of  game. 
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being  duly  authorized  («),  shall  go  or  enter  upon  the  land  of  any 
other  person  or  persons,  to  look  for,  sot,  spring,  start,  follow, 
shoot,  course,  hunt,  hawk,  or  otherwise  pursue,  take  or  destroy 
any  soi-t  of  game,  woodcock,  snipe,  duck,  teal,  or  widgeon,  and 
that  each  and  every  person  and  persons  offending  in  any  of  the 
particulars  hereii^  set  forth  shall,  for  every  such  offence,  forfeit  a 
sum  not  exceeding  £10.  (t) 

Sec.  11.  [Not  deemed  looking  for  game  tdtJumt  having  a  dog, 
^c."]  No  person  shall  be  construed  to  be  within  the  meaning  of 
this  act  as  looking  for  game,  unless  such  persons  shall  appear  to 
be  provided  with  a  dog  or  dogs,  gun  or  guns,  net  or  nets,  or  some 
other  implements  for  taking  or  destroying  game. 

Sec.  12.  [Qfiallfied  persons  may  pursue  tltAr  four-footed  gavw 
into  lands  of  others.']  Nothing  herein  contained  shall  subjert 
any  person  or  persons  duly  qualified  (m)  to  take  or  kill  game,  bis 
or  their  servants  or  necessary  attendants,  to  any  of  the  penalties 
hereby  inflicted  for  following  or  pursuing  their  four-footed  game 
into  the  lands  of  other  persons. 

Sec.  13.  [Damages  to  be  recovered.]  Such  other  person  or  per- 
sons may  have  such  remedies  and* such  redress  against  peraons 
so  following  their  game,  for  any  damage  they  shdl  do  to  such 
other  persons  as  such  other  persons  may  have  or  be  entitled  ti> 
by  hinr,  anjihing  herein  contained  to  the  contrary  notwithstanding. 

Sees.  14  &  15.  These  sections  are  repealed  by  the  3  &  4  Wm. 
IV.  c.  78,  s.  64. 

Sec.  16.  [Wlien  dogs  of  persons  not  qualified  may  he  dtstroyd 
hy  justices  uKirrant,']  Where  any  dog  of  whatever  species,  belong- 
ing to  any  person  not  qualified  (v)  or  authorized  to  keep  setting 


(«)  See  ante,  p.  671.  Under  27 
Gro.  II.  c.  31,  88.  23  and  25,  officers 
of  her  Majesty's  revenue  may  enter 
lands  to  view  and  watch  ships,  &c. 
provided  such  hinds  are  not  part  of 
demense,  &c,  ;  but  if  any  such  offi- 
cer take  with  him  any  dog,  or  de- 
stroy game,  he  may  be  convicted  be- 
fore any  J.P.,  and  forfeit  the  sum  of 
£5.  By  36  Geo.  III.  c.  b5,  s.  U, 
no  publia  road  is  to  be  made  through 
any  deerpark  or  field  enclosed  with 
a  wall,  &c.,  without  the  consent  of 
the  owner.  If  the  trespass  com- 
plained of  be  not  committed  in  pur- 
suit of  game,  see  14  &  15  Vic.  c  92, 
s.  8,  ante,  p.  393. 

it)  This  is  Irish  currency,  as  also 
all  ])enaltie8  mentioned  in  this  act. 

(ic)  This  means  qualified  as  required 
by  10  Will.  111.  c  6.,  t,  8,  ante,  p. 


575  ;  see  ante,  p.  570,  for  obflemt- 
tions  on  this  section. 

(v)  Under  this  section  no  power  ii 
given  to  destroy  the  dog  of  any  other 
persons  than  persons  unqualified  tn 
keep  sporting  dogs  ;  see  10  WiU.  III. 
c.  8,  s.  10  ;  and  under  14  &  15  Vic 
c.  92,  8.  10,  d.  7,  no  dog  can  be  de- 
stroyed that  is  not  kept  at  laig« 
within  50  yards  of  a  pubUo  toS^ 
No  information  is  necewair  before 
sentencing  the  d(M[  to  deaUi  under 
the  14th  &  15th  Vic  c.  92,  s.  10. 
On  a  well-founded  complaint  being 
made  to  a  justice,  and  npon  Mti9- 
factory  evidence  being  given  of  the 
dangerous  character  of  tiie  animslf 
and  that  he  comes  in  i^  reipsGti 
within  the  7th  cUase,  as  ilMtniiig 
of  death,  the  magistrate  may  iMoe  ti» 
proper  warrant  for  his  aKtupatJoii 
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dogs  or  honnds,  shall  be  known  to  destroy  any  sort  of  game,  or 
to  kill  or  wound  sheep,  or  bite  horses,  to  the  annoyance  of  travel- 
lers on  the  highway,  or  which  in  any  other  respect  shall  prove  a 
nuisance,  on  information  thereof  given  upon  the  oath  of  one 
credible  witness  before  a  J.  P.  for  the  county,  &c.  where  such 
dog  shall  happen  to  be,  it  shall  be  lawful  f(|r  such  justice  to 
summon  the  owner  of  such  dog  to  appear  before  him,  and  after 
a  full  enquiry  to  issue  his  warrant  for  destroying  such  dog,  in 
case  he  shall  see  sufficient  cause  for  the  same,  but  not  otherwise ; 
and  by  sec.  17  it  is  provided  that  nothing  herein  contained  shall 
prevent  any  person  from  obtaining  such  further  or  other  redress 
for  any  damage  which  he  or  they  shall  sustain  by  means  of  any 
such  dog  as  he  or  they  may  be  entitled  to  by  the  laws  now  in 
force. 

Sec.  18  saves  rights  of  lords  of  manors. 

Sec  19.  [How  offences  sJuill  be  determined,  d:c.]  All  offences 
against  this  act  not  herein  otherwise  provided  for,  shall  and  may 
be  enquired  into  and  determined  either  by  the  oath  of  one  or 
more  credible  witness,  or  by  the  confession  of  the  parties  before 
one  or  more  J.  P.  for  any  county,  &c.,  where  the  offence  shall  be 
committed  or  found ;  and  such  J. P.  is  hereby  empowered  to  grant 
and  issue  his  warrant  for  the  distraining  and  sale  of  the  goods  of 
the  party  offending,  in  order  to  raise  the  penalty  or  forfeiture  (lo) ; 
and  in  case  no  sufficient  distress  shall  be  found,  the  person  or 
persons  so  offending  shall,  by  warrant  of  such  J.  P.  be  committed 
and  kept  to  hard  labour,  or  to  the  gaol  of  such  county,  city,  or 
town,  there  to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding  one  calendar  month,  or  until  such  fine  shall  be  paid  (x). 

Sec.  20.  [Prosecution  in  six  tnonths.]  Provided  always,  that 
such  prosecution  shall  be  commenced  within  six  calendar  months 
after  the  offence  shall  be  committed. 

Sec.  21.  Application  of  forfeitures;  tee  1^  &  15  Vic.  c.  90, 
8.  13,  ante,  p.  389.     Whipping  is  aboUshed  by  the  next  section. 

Sec.  23.  [Persons  aggrieved  may  appeal,^  If  any  person  shall 
think  him  or  herself  aggrieved  (y)  by  anything  done  in  pursuance 
of  the  laws  relative  to  the  game,  by  any  J.  P.,  such  person  may 
appeal  to  the  nejct  general  sessions  for  the  said  county  where  the 
cause  of  complaint  shall  arise ;  who  are  hereby  authorized  and 

{w)  See  14  &  15  Vic.  c.  90,  8.  3,  plication,  to  a  copy  of  his  conviction 

ante,  p.  382.  from  the  convicting  magistrate,  H. 

(:r)  See  now  14  &  15  Vic.  c.  90,  s.  v.  Flintshire  Js.,  8  D.  &  L.  537. 
3,  for  scale  of  imprisonment  in  de-  (y)  The  notice  of  appeal  mont 

fault  of  payment.      Although  the  state  on  the  face  of  it  that  the  person 

Petty  Sesuons  Act  does  not  relate  to  bringing  the  appeal  is  aggrieved  by 

proceedings  under  the  game  laws,  the  judgment,  see  ante,  p.  187. 
stiU  a  defendant  is  entitleid,  upon  ap- 
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required  to  hear  and  determine  the  same,  and  if  need  be,  to  cause 
to  be  impannelled  a  jury  to  try  the  fact  or  facts  which  may  arise 
upon  such  matter  of  complaint,  and  to  award  such  costs  to  the 
parties  appealed  against  as  they  the  said  justices  shall  think  just 
and  reasonable ;  such  person  appealing  having  first  entered  into 
a  recognizance  before  some  J.  P.  for  said  county,  with  two  suffi- 
cient sureties,  oJnditioned.  to  try  such  appeal,  and  abide  the 
order  of  and  to  pay  such  cosis  as  sliall  be  awarded  by  the  said 
justices  (z),  and  the  determinaiion  of  the  said  justices  shall  be 
final,  binding,  and  conclusive  to  all  intents  and  purposes ;  and 
no  order  made  concerning  any  matters,  proceedings,  conviction, 
or  convictions  aforesaid,  relative  to  the  game,  shall  be  quashed 
for  want  of  form,  or  be  removed  by  a  certiorari  (a),  or  any  other 
writ  or  process  whatsoever,  into  his  Majesty's  Court  of  King's 
Bench  in  Dublin. 


37  G.  Ill,  c.  21, 
Hoc.  2.  [Season  for  grouse,  partridge,  gu<iil,  dx.^  Xo  person 
shall,  on  any  pretence  whatsoever,  taie,  kill,  destroy,  carry,  sell 
(6),  buy,  or  have  in  his  or  their  possession  or  use  any  moor- 
game,  heath-game,  or  grouse,  between  the  10th  Dec.  and  20th 
Aug.,  in  any  year,  or  any  partridge,  landrail,  or  quail  between 
the  loth  Jan.  and  20th  Sept.,  in  any  year  ;  and  if  any  person  or 
persons  shall  take,  kill,  destroy,  carry,  sell,  buy,  or  have  in  his, 
her,  or  their  possession,  or  make  use  of  any  moor-game,  heath- 
game,  or  grouse,  between  the  10th  Dec.  and  28th  Aug.  in  any 
year,  or  any  partridge,  landrail,  or  quail,  between  the  10th  Jan. 
and  the  20th  S(^i>t  in  any  year,  every  such  person  or  persons 
shall  be  liable  to  the  same  penalty  as  by  the  said  act  is  kid  on 
every  person  or  persons  transgressing  the  same  (c). 

9  George  IV.  c.  69. 
More  effectual  j^revention  of  persons  going  armed  by  night  for 
the  destruction  of  game  (cZ). 


(z)  It  is  suggested  to  justices  to 
fix  the  amount  of  the  recognizances 
in  double  the  sum  awarded,  by  analo- 
gy to  the  14  &  15  Vic.  c.  93,  s.  24. 
But  as  the  amount  of  the  recogni- 
zance is  in  the  discretion  of  the  jus- 
tice no  objection  can  be  taken  on  ap- 
peal to  its  sufficiency. 

(a)  See  ante,  p.  577. 

(6)  See  now  as  to  buying  and  8ell> 
ing  game,  post,  23  &  24  Vic.  c.  90, 
n.  13,  et  seq.  which  incorporates  into 
its  provisions  the  4th  sec.  of  1  &  2  W. 


4,  c.  32. 

(c)  For  application  of  forfeitoref 
see  14  &  15  Vic.  c.  90,  8.  18,  mate, 
p.  389. 

(d)  See  7  &  8  Vic.  c  29,  pott,  hy 
which  statute  the  ptmiahments  and 
forfeitures  imposed  by  this  Act  on 
persons  by  night  destroying  game  or 
rabbits  in  any  open  or  indoted  lamU 
are  made  to  apply  to  penont  destroj-  , 
ing  game  or  rabbits  by  night  oo  pub- 
lic roads,  &c. 
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[Persons  taking  or  destroying  game  by  night]  If  any  person 
sliall,  after  the  passing  of  this  act,  by  night  (e)  unla^\'fully  take 
(/)  or  destroy  any  game  (g)  or  rabbits  in  any  land,  whether  open 
or  inclosed  (A)  or  shall  by  night  unlawfully  enter  or  be  in  any 
land,  whether  open  or  inclosed,  with  any  gun,  net,  engine,  or 
other  instrument  for  the  purpose  of  taking  or  destroying  game  (i) 
such  offender  shall,  upon  conviction  thereof  before  two  J.  P.s,  be 
committed  for  the  first  offence  to  gaol  for  not  exceeding  3  months, 
to  be  kept  to  hard  labour,  and  at  the  expiration  of  such  period 
shall  find  sureties  by  recognizance,  himself  in  £10  and  two  sure- 
ties in  £5  each,  or  one  surety  in  £10  for  his  not  so  offending 
again  (J)  for  the  space  of  one  year  next  following ;  and  in  case 
of  not  finding  such  sureties,  shall  be  further  imprisoned  and  kept 
to  hard  labour  for  the  space  of  6  months,  unless  such  sureties  are 
sooner  found  ;  and  in  case  of  a  second  offence  and  conviction  be- 
fore two  J.Pjs  he  shall  be  imprisoned  for  any  period  not  exceed- 
ing 6  months,  there  to  be  kept  to  hard  labour,  and  at  the  expi- 
ration of  such  period  shall  find  sureties  by  recognizance  or  bond 
as  aforesaid,  himself  in  £20,  and  two  sureties  in  £10  each,  or  one 
surety  in  £20,  for  his  not  so  offending  again  for  the  space  of  two 
years  next  following ;  and  in  case  of  not  finding  such  sureties, 
sliall  be  further  imprisoned,  &c.,  for  one  year,  unless  such  sure- 


(e)  See  section  12  for  what  time 
is  to  be  considered  night. 

(/)  Taking  means  catching ;  there- 
fore the  party  catching  will  be  liable, 
though  die  game  be  not  be  killed  or 
taken  away.  JL  v.  Glmrr^  Ruas.  & 
Ky.  269.  These  words  being  general 
in  their  Aature  would  apply  to  the 
tenant  of  the  lands  where  the  game 
is  reserved  to  the  landlord  or  other 
person,  for  in  that  case  the  only  per- 
son who  could  lawfully  kill  the  game 
either  by  day  or  by  night  would  be 
the  lessor  or  other  owner  of  the 
shootings,  or  any  person  permitted 
by  him.  But  as  to  rabbits,  if  the 
tenant  be  entitled,  as  he  generally  is, 
to  these,  then  he  cannot  commit  the 
offence  as  regards  them  ;  but  on  the 
other  hand,  the  owner  of  the  game 
might  commit  the  offence  if  he  killed 
or  destroyed  rabbits  on  the  land,  just 
as  the  tenant  would  do  so  if  he  killed 
the  game.     Patterson's  G.  L.  92. 

(g)  See  section  13  as  to  the  defini- 
tion of  the  word  **  game.'* 

{h)  If  hdres  or  rabbits  are  taken  in 


any  enclosed  ground,  that  will  be  a 
misdemeanor,  24  &  25  Vic.  c.  96, 
8.  17,  ante,  p.  428. 

(i)  This  offence  does  not  extend  to 
rabbits,  for  nothing  but  game  is 
specified.  A  oonviction  set  forth 
that  C  did  by  night  ''unlawfully 
enter  certain  enclosed  lands  with  a 
net  for  the  purpose  of  taking  game  ;'* 
it  was  held  bad  for  not  stating  that 
the  entry  was  for  the  purpose  of 
taking  game  there  ;  Fletcher  v.  Cal- 
thorp,  6  Q.  B.  880  ;  ex  parte  Flet- 
cher, 1  Dowl.  &  L.  726  ;  on  the  same 
principle,  if  parties  entered  land  law- 
fully in  Uie  day  time  and  remained 
'till  night,  and  then  searched  for 
game,  tiiere  would  be  no  offence  for 
the  unlawful  entry,  and  the  purpose 
must  be  contemporaneous  ;  Landell 
V.  Bidwell,  8  J.P.  647. 

(j)  A  conviction  and  commitment 
for  not  finding  sureties  are  bad  which 
state  the  recojniizanoe  to  be  "  not  to 
offend  again ;'  for  it  should  be.  "not 
to  so  offend  again,''  K.  v.  Reynold^^, 
13  L.  J.  65,  M.  C. 
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ties  are  sooner  found ;  and  in  case  such  person  shall  so  offend 
a  third  time  {k)  he  shall  be  guilty  of  a  misdemeanor  {l). 

Sec.  2,  {Otoners  or  occupiers  of  land,  ^c.  may  apprehend  of- 
fenders,]  Where  any  person  shall  be  found  upon  any  land  com- 
mitting any  such  offence  as  is  herein-before  mentioned,  it  shall  be 
lawful  for  the  owner  or  occupier  of  such  land,  or  for  any  person 
having  a  right  or  reputed  right  of  free  warren  or  free  chase  there- 
on, or  for  the  lord  of  the  manor  or  reputed  manor  wherein  such 
land  may  be  situate,  and  also  for  any  game-keeper  or  servant  of 
any  of  the  persons  herein  mentione(^  or  any  person  assisting 
such  game-keeper  or  servant,  to  seize  and  apprehend  such  of- 
fender (m)  upon  such  land,  or  in  case  of  pursuit  (n)  being  made, 
in  any  other  place  to  which  he  may  have  e8cai)ed  therefrom,  and 
to  deliver  him  up,  as  soon  as  may  be,  into  the  custody  of  a  peace 
officer,  in  order  to  his  being  conveyed  before  two  J.  P.s  (o) ;  and 
in  case  such  offender  shall  assault  or  offer  any  violence  with  any 
gun,  crossbow,  fire-arms,  bludgeon,  stick,  club,  or  any  other  offen- 
sive weiipon  (p)  whatsoever,  towards  any  person  hereby  author- 
ized to  seize  and  apprehend  him,  he  shall,  whether  it  be  his  first, 


(k)  A  specific  remedy  having  been 
provided  by  the  above  section  for  the 
punishment  of  a  first  and  second 
offence  of  night-poaching  by  the  pro- 
ceeding of  summary  conviction,  that 
mode  of  proceeding  must  in  either  of 
those  cases  be  pursued,  and  the  pro- 
secutor can  only  proceed  by  indict- 
ment after  the  offender  has  been 
ticice  previously  convicted  before  two 
magistrates  ;  for  the  express  mention 
of  the  proceeding  by  suumiary  con- 
viction impliedly  excludes  that  of 
indictment. 

{I)  As  the  offence  is  a  misdemeanor, 
the  prisoner  is  entitled  to  be  admitted 
to  bail. 

(m)  Under  this  section  a  keeper, 
ice,  may  apprehend  poachers,  though 
there  are  three  or  more,  and  found 
armed  ;  for  though  this  section  only 
authorizes  apprehending  for  what  are 
offences  under  section  1,  and  when 
there  are  three  or  more  armed,  they 
are  punishable  under  section  9,  yet 
what  is  punishable  under  section  9  is 
nevertheless  an  offence  under  section 
1 ,  though  the  circiunstances  of  aggra- 
vation make  it  liable  to  a  heinous 
punishment,  R.  v.  Ball,  1  Moo.  C.  C. 
330.  The  arrest  may  be  made  by  the 
keeper,  &c.,  ¥rithout  ^ving  previous 


notice,  R.  v,  Payne,  ib.  878  ;  R.  r. 
Davis,  7  G.  &  P.  785  ;  and  without 
a  written  authority  so  to  do,  R.  r. 
Price,  7  C.  &  P.  178.  But  the  game- 
keeper of  a  person  who  has  merely 
the  right  of  shooting  over  land  is  not 
justified  in  apprehending  a  person 
unlawfully  being  upon  such  land  bj 
night  for  the  purpose  of  taking  game^ 
R.  V.  Wood,  1  F.  &  F.  470 ;  B.  r. 
Price,  6  Cox,  C.  C.  277  ;  R.  v.  AddiN 

6  C.  &  P.  388  ;  and  see  R.  v.  Davis, 

7  C.  &  P.  786. 

(n)  If  the  persons  have  left  the  land 
before  they  were  disoovered,  they  can- 
not be  arrested,  R.  v.  Gainer,  7  C.k 
P.  231. 

(o)  If  two  J. p.s  cannot  be  found, 
the  offender  maybe  detained  a  reason- 
able time,  and  ten  days  has  been  held 
reasonable ;  Evans  v,  Macloughlan, 
4  L.  T.  N.  S.  31. 

(  p)  See  section  9  and  note  thei«- 
on.  Any  instrument  in  ordinanr  um 
for  the  purpose  of  ofienoe  would  fall 
within  these  words,  as  used  in  thii 
section.  See  R.  v,  Fletcher,  1  Lesdi, 
C.  C.  23  ;  R.  V.  Hutohinsoii,  ib.  341 
As  the  violence  must  be  used  with  a 
weapon,  a  mere  pugilistic  oonte^t 
with  the  hand  would  not  amooBt  w 
this  offence. 
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second,  or  any  other  oflfence,  be  guilty  of  a  misdemeanor,  and  be 
liable  to  be  transported  for  7  years,  or  to  be  imprisoned  with 
hard  labour  for  not  exceeding  2  years. 

Sec.  3.  [Warrant  for  apprehension.]  AVliere  any  person  shall 
he  charged  on  the  oath  of  a  credible  witness,  before  any  J.  P. 
with  any  offence  punishable  upon  summary  conviction  under 
this  act,  the  justice  may  issue  his  warrant  for  apprehending  such 
person,  and  bringing  him  before  two  J.  P.s  to  be  dealt  with. 

Sec.  4.  Limitation  of  time  for  proceedings  under  this  act  upon 
summary  conviction  is  six  months  after  offence  committed. 

Sec.  5.  Provides  the  form  of  conviction,  but  as  the  form  given 
by  the  Petty  Sessions  Act  may  be  used,  it  is  deemed  unnecessary 
to  set  it  out  here.  If  the  J.  P.s  prefer  to  use  the  one  given  by 
the  act,  they  are  at  liberty  so  to  do. 

Sec.  6.  [Appeal']  Any  person  who  shall  tliink  himself  ag- 
grieved by  any  sucn  summary  conviction  may  appeal  to  the  next 
court  of  Q.  S.  which  shall  be  holden  not  less  than  12  days  after 
the  day  of  such  conviction,  for  the  county,  &c.  wherein  the  cause 
of  complaint  shall  have  arisen ;  provided  that  such  person  shall 
give  to  the  complainant  a  notice  in  writing  of  such  appeal,  and 
of  the  cause  and  matter  thereof  within  3  days  after  such  convic- 
tion, and  7  clear  days  at  the  least  before  such  sessions,  and  shall 
also  either  remain  in  custody  until  the  sessions,  or  within  such  3 
days  enter  into  a  recognizance,  (q)  with  a  sufficient  surety,  before 
J.  P.  conditioned  personally  to  appear  at  the  said  sessions,  and 
to  try  such  appeal,  and  to  abide  the  judgment  of  the  court  there- 
upon, and  to  pay  such  costs  as  shall  be  awarded  by  the  court  ; 
and  upon  such  notice  being  given,  and  such  recognizance  or  bond 
being  entered  into,  the  justice  before  whom  the  same  shall  be 
entered  into  shall  liberate  such  person  if  in  custody ;  and  the 
court  at  such  sessions  shall  hear  and  determine  the  matter  of  the 
appeal,  and  shall  make  such  order  therein,  with  or  without  costs 
to  either  party,  as  to  the  court  shall  seem  meet ;  and  in  case  of 
the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction, 
shall  order  and  adjudge  the  offender  to  be  dealt  with  and  punished 
according  to  the  conviction,  and  to  pay  such  costs  as  shall  be 
awarded ;  and  shall,  if  necessary,  issue  process  for  enforcing 
such  judgment. 

Sec.  7.  Takes  away  the  writ  of  certiorari. 

Sec.  8.  Convictions  to  be  returned  to  the  quarter  sessions,  and 
registered,  and  may  be  given  in  evidence. 

Sec.  9.  [If  persons  to  the  number  of  three,  being  armed,  enter  any 
land,]  It  any  persons  to  the  number  of  three  or  more  together 
shall  Dy  night  unlawfully  enter  or  be  in  any  land,  whether  open 
or  enclosed,  for  the  .purpose  of  taking  or  destroying  game   or 

(?)  See  note  ^)  on  27  Geo.  III.  c.  36, 1. 1%,  «a\A,  '^.  ^^^. 
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nibbits,  any  of  such  persons  being  armed  with  any  gun,  crossbow, 
fire-arms,  bludgeon,  or  any  other  oflfensive  weapon,  each  and 
every  of  such  persons  shall  be  guilty  of  a  misdemeanor  (r). 

Sec.  12.  [What  time  shall  be  conkdered  nighu]  That  for  the 
purposes  of  this  act  the  night  shall  be  considered,  and  is  herehv 
declared  to  commence  at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  beginning  of  the  last  hour  before 
sunrise. 

Sec.  13.  [What  shall  be  deemed  game.^  For  the  purposes  of 
this  act  the  word  "game"  shall  be  deemed  to  include  harc^, 
pheasants,  partridges,  grouse,  heath  or  moor  game,  black  game, 
and  bustards. 

7  &  8  Vic.  c.  29. 
Sec.  1.  [Desfroi/ivff  game  or  rabbits  on  roads.]  All  the  pains, 
punishments,  and  forfeitures  imposed  by  9  Geo.  IV.  c.  (59,  upon 
persons  by  night  unLiwfuUy  taking  or  destroying  any  game  or 
rabbits  in  any  land,  open  or  inclosed,  as  therein  set  forth,  shall 
be  applicable  to  and  imposed  upon  any  person  by  night  unlaw- 
fully taking  (s)  or  destroying  any  game  or  rabbits  on  any  public 
road,  highway,  or  path,  or  the  sides  thereof  or  at  the  openings, 
outlets,  or  gates  from  any  such  land  into  any  such  public  roa<l, 
highway,  or  patli,  in  the  like  manner  as  upon  any  such  land, 
open  or  inclosed. 

5  &  6  Vic.  c.  81. 
An  Act  to  transfer  the  Collection  and  Management  of  the  Duties 

on  Certificates  to  Kill  Game  in  Ireland  to  the  Commissioners 

of  Excise. 

"WTiereas,  under  and  by  virtue  of  an  act  passed  in  the  fifty-sixth 
y(?ar  of  the  reign  of  Kmg  George  the  Third,  intituled,  "  An  Act 
to  repeal  the  several  Stamp  Duties  in  Ireland,  and  also  several 
Acts  for  the  Collection  and  Management  of  the  said  Duties,  and 
to  grant  new  Stamp  Duties  in  lieu  thereof;  and  to  make  mon' 
elFectual  Regulations  for  collecting  and  managing  the  said  Du- 
ties," the  several  duties  herein-after  specified  were  granted  and 
are  now  payable  to  her  Majesty  in  Ireland ;  (that  is  to  say),  for  and 
in  respect  of  every  certificate  of  having  registered  a  deputation 
as  a  gamekeeper,  the  duty  of  £3  Ss.  (ss) ;  and  for  and  in  respect 

(r)  The  14  &  15  Vic.  c.  19.  s.  11,  at  different  times  in  the  twottatntei; 
giving  any  person  the  right  to  ap-  K.  v.  Sanderson,  1  F.  &  F.  598. 
prehend  persons  committing  indict-  (a)  It  is  no  offence  to  be  on  a  pub- 
able  offences  in  the  night,  applies  to  lie  road  under  this  act  in  qiuM  of. 
persons  night-poaching  within  the  game  ;  to  complete  the  oiflenoe  there 
meaning  of  this  section,  although  must  be  a  taking  or  destroying, 
the  night  is  defined  to  begin  and  end  (sa)  See  now  post,  p.  591. 
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of  every  certificate  to  authorize  any  person,  not  being  a  game- 
keeper, to  kill  game  in  Ireland,  the  duty  of  £3  Ss. ;  which  said 
dutie^s  are  now  under  the  care  and  management  of  the  commis- 
sioners of  stamps  and  taxes  ;  and  it  is  expedient  to  transfer  the 
collection  and  management  thereof  to  the  commissioners  of  ex- 
cise :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after 
the  passing  of  this  act  the  said  duties  so  granted  as  aforesaid, 
and  now  payable  in  Ireland,  shall  be  and  the  same  are  hereby 
transferred  to  and  placed  under  the  management  of  the  commis- 
sioners of  excise,  and  shall  be  collected,  paid,  and  accounted  for 
in  the  same  manner  as  the  other  duties  under  the  management 
of  the  said  commissioners  of  excise;  and  shall  be  charged,  raised, 
levied,  sued  for,  and  paid  under  the  provisions  of  this  act^  and 
the  general  or  special  provisions,  clauses,  enactments,  regulations, 
pains,  penalties,  and  forfeitures  contained  in  any  act  or  acts  n^lat- 
ing  to  the  collection  and  management  of  the  revenue  of  excise  ; 
all  which  provisions,  clauses,  enactments,  regulations,  pains,  pen- 
alties, and  forfeitures  shall  and  the  same  are  hereby  directed  and 
declared  to  extend  to,  and  shall  be  applied  and  put  in  execution, 
except  where  otherwise  altered  or  declared  by  this  act 

8ec.  1  recites  5G  Geo.  IIL  c.  56,  and  directs  duties  on  game 
certificates  to  be  under  the  management  of  the  commissioners  of 
♦fxcise. 

Sec.  2.  [Pti'son^  keeping  dogs  for  kitting  game,  not  gamekeepers,  to 
take  out  certijicate.]  Every  person  in  Ireland,  not  acting  as  a 
gamekeeper  under  and  by  virtue  of  a  deputation  or  appointment 
duly  made  to  him,  who  shall  keep  or  use  any  dog  (<),  or  any 
gun,  net,  or  engine  for  the  destruction  of  game,  shall,  previously 
to  using  tlie  same  or  killing  any  game,  annually,  on  payment  of 
the  duty  granted  and  imposed  thereon  as  aforesaid,  obtain  from 
the  officers  of  excise  authorized  to  grant  certificates  a  certificate 
authorizing  him  to  kill  game. 

Sec.  3.  [Ga7)iekeeper  to  register  his  deputation  with  tlie  ejtcise 
officer,  and  take  out  a  certificate,']  Every  person  in  Ireland  to 
whom  any  deputation  or  appointment  as  a  gamekeeper  shall  be 
made  by  any  lord  or  lady  of  a  manor,  or  other  person  authorized 
to  make  such  deputation  or  appointment,  shall,  previously  to 
acting  under  such  deputation  or  appointment,  and  in  each  suc- 
ceefling  year,  register  the  same  with  the  supervisor  of  excis(» 
within  whoso  district  any  of  the  manors,  lands,  or  tenements 

(t)  Now  a  game  certificate  is  not  or  use  a  greyhound ;  gee  23  &  24  Vic. 
necessary  to  enable  a  person  to  keep      c.  90,  s.  5,  poet,  p.  591. 
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comprised  in  such  appointment,  and  described  therein,  shall  be 
situate ;  and  the  officers  of  excise  authorized  to  grant  certificates 
shall  thereupon,  on  payment  of  the  duty  granted  and  imposed 
thereon  as  aforesaid,  grant  a  certificate  to  such  gamekeeper  to 
kill  game. 

Sec.  4  directs  by  wliat  officers  certificates  to  be  granted. 

Sec.  5.  [Penalty  on  uncertificated  persons  keeping  dogs  for  lill' 
ing  game,  ^r.]  If  any  person  in  Ireland  shall  have,  keep,  or  use 
(u)  any  greyhound  (v),  hound,  pointer,  setting-dog,  spaniel,  lur- 
cher, or  other  dog,  or  any  gun,  net,  or  other  engine  for  the  tak- 
ing or  destruction  of  any  hare,  pheasant,  partridge,  woodcock, 
snipe,,  heath  fowl  (commonly  called  black  game,)  or  grouse,  (com- 
monly called  red  game,)  or  any  other  game  whatsoever ;  or  if  any 
person  shall  have  or  obtain  any  deputation  or  appointment  as  a 
gamekeeper,  or  shall  act  as  a  gamekeeper,  without  having  taken 
out  or  renewed  a  certificate  duly  granted  to  him,  and  then  in  force, 
every  such  person  respectively  so  offending  shall  forfeit  £20. 

Sec.  6.  Commissioners  of  excise  may  publish  lists  of  certifi- 
cated persons. 

Sec  7.  Provision  for  change  of  gamekeeper. 

Sec.  8.  [CompeUing  production  of  certificate^  If  any  person 
in  Ireland  shall  be  found  using  any  dog,  gun,  net,  or  other  engine 
fer  the  taking  or  destruction  of  game,  it  shall  be  lawful  for  any 
officer  of  excise,  or  for  the  occupier  of  the  land  where  he  shall 
be  so  found,  or  for  any  owner  or  proprietor  of,  or  any  person 
having  any  estate  whatsoever  in  the  same  lands,  whetlier  in  pos- 
session, remainder,  reversion,  or  future  interest,  or  for  any  person 
having  a  certificate  then  in  force,  producing  the  satncy  to  demand 
and  require  from  the  person  to  produce  and  show  a  certificate 
then  in  force  ;  and  every  such  person  shall  produce  such  certifi- 
(•ate  to  the  person  so  requiring  and  demanding  the  same,  and  shaH 
furnish  the  same  to  be  inspected  accordingly  ;  and  if  any  such 


(tt)  By  Bection  70  of  7  &  8  Geo. 


.  c.  63,  where,  in  revenue 
the  offence  ahall  have  been  commit- 
ted by  several  persons  jointly,  such 
several  persons  shall  jointly  and  se- 
verally incur  every  such  penalty,  and 
it  shall  be  lawful  to  proceed  against 
such  persons  jointly  or  severally  for 
the  recovery  thereof,  as  the  commis- 
sioners of  excise  may  deem  expedi- 
ent. Though  several  persons  may 
join  in  using  a  greyhound  or  killing 
a  hare,  there  is  still  but  one  offence, 
for  there  is,  in  reality,  but  one  act 
done  by  all ;  Bamani  v.  Gosling,  1 
Bos.  k  Pul.  251.    But  ^ftiet^  Invq  or 


more  persons  shoot  or  course  toge- 
ther, each  using  a  gun  or  a  dog,  then 
they  will  be  a^  liable  to  a  separate 
penalty;  Christ.  Game  Laws,  161. 
Where  the  same  act  is  repeated  on 
different  days,  cumulative  penaltiet 
are  inciurred,  because  the  offence* 
are  separate ;  Queen  9.  Mathews,  10 
Mod.  27.  But  wheie  there  is  a  re- 
petition of  several  acts  on  the  same 
day  in  pursuit  of  the  same  object* 
the  penalty  is  single,  becaoM  it  is  le- 
gally one  act  and  one  offimoe ;  Mv- 
riott  V.  Shaw,  Gowp.  278  ;  see  post, 
28  &  24  Vie.  c.  90,  i.  5..  p.  591. 
(v)  No  lioenoe  is  now  mtmmwjUt 
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person  shall  wilfully  refuse  to  produce  and  show  a  certificate  then 
in  force,  or  shall  decline  to  produce  or  show  the  same,  or  shall 
refuse,  on  being  required  so  to  do,  to  give  and  declare  his  name 
and  surname,  and  the  place  of  his  residence,  or  shall  give  or 
declare  any  false  and  fictitious  name,  surname,  or  place  of  resi< 
dence,  every  person  shall  forfeit  £60  (w) ;  and  it  shall  be  lawful 
for  the  officer  of  excise,  or  occupier  of  the  land,  or  for  any  other 
j)erson  present  to  apprehend  the  said  person,  and  to  convey  him 
forthwith  before  any  J.  P.  within  whose  jurisdiction  such  offence 
shall  be  committed ;  and  such  justice  shdl  proceed  to  the  convic- 
tion of  such  offender,  in  the  same  manner  as  if  such  offender  had 
been  summoned  to  appear  before  any  J.  P.  on  information  for 
such  offence. 

23  &  24  Victoria,  cap.  90. 
The  statute  23  &  24  Vic.  c.  90,  has  made  a  material  alteration 
in  the  laws  relating  to  game  licenses.  It  will  be  seen,  by  refer- 
ence to  the  5th  section,  that  it  is  now  no  longer  necessary  for 
jwrsons  to  have  game  certificates,  who  course  hares  or  hunt  them 
with  dogs.  It  is  greatly  feared  that  the  result  of  such  an  exemp- 
tion will  be  to  encourage  poaching,  but  persons  must  not  fall  into 
the  error  of  supposing,  because  a  license  is  not  now  necessary 
to  be  obtained  to  course  hares,  that  consequently  these  ani- 
mals may  be  coursed  wherever  they  may  be  met  with  ;  no  such 
power  exists ;  the  excise  authorities  cannot  interfere,  but  any  land- 
owner may  proceed  against  a  trespasser  coursing  under  27  Geo. 
Ill,  c.  35,  s.  10,  ante,  p.  579.  By  some  oversight  the  framers  of  the 
recent  act  made  it  necessary,  under  the  2nd  section,  to  obtain  a 
certificate  before  a  person  could  lawfully  kill  a  rabbit ;  however, 
tliis  error  has  been  corrected  by  the  23  &  24  Vic.  c.  113,  s.  63. 
The  statute  23  &  24  Vic.  c.  90,  has  legalized  the  sale  of  game  in 
Ireland.  Before  the  passing  of  this  statute  the  sale  of  game  by 
any  person  was  illegal ;  vide  58  Geo.  3,  c.  76.  Tlie  provisions  of 
that  prohibitory  statute,  however,  were  never  enforced,  and  now, 
under  the  recent  act,  it  will  be  lawfnl  for  any  person,  provided  he 
has  regularly  obtained  a  license  to  deal  in  game,  to  sell  game,  sub- 
ject to  the  restrictions  and  regulations  of  the  1  &  2  WilL  IV.  c. 

using  dogs  to  kill  hares  or  deer ;  see  producing  the  certificate  is  done  away 

23  &  24  Vic.  c.  90,  s.  5,  post,  591.  with  if  the  party,  on  being  required, 

(ic)  The  penalty  imposed  on  a  party  communicates  these  further  particu- 

hereby  for  not  producing  his  oertifi-  \an  to  the  demandant ;  and  a  person 

cate  does  not  attach  on  him  by  the  merely  assisting  another  is  not  bound 

simple  refusal  to  produce  it,  unless  either  to  produce  his  certificate,  or 

he  also  refuses,  on  request,  to  give  giye  his  name ;  Molton  r.  Rogers,  4 

his  Christian  and  surname,  and  place  Esp.  215  ;  Deac.  G.  L.  20. 
of  residence ;  for  the  default  of  not 
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:J2.  The  13tli  section  of  the  23  &  24  Vic.  c.  90,  has  extended 
to  this  country  the  provisions  of  the  1  &  2  WilL  IV.  c,  32,  aud 
the  2  &  3  V.  35.  Those  statutes  regulate  tlie  granting  of  certi- 
ficates to  sell  game,  and  the  period  during  which  game  may  be 
sold.  Tlie  justices  of  the  peace  in  Ireland  will  therefore  have  to 
hold  sessions  for  the  granting  of  these  game  licenses,  as  provided 
by  the  2  &  3  Vic.  c.  35,  s.  4.  They  will  then  have  it  in  their 
power  to  withhold  their  certificates  from  those  who  have  s^-ste- 
matically  encouraged  poachers.  Any  person  who  has  obtained 
an  authority  from  the  justices  of  the  peace  to  deal  in  game  nmst 
obtain  a  license  under  the  23  &  24  Vic.  c.  90,  on  payment  of  £2. 
This  license  will  be  dated  on  the  day  of  issue,  and  will  expire  on 
the  1st  day  of  July  following;  see  2  &  3  Vic.  c.  85,  s.  4.  Any 
person  licensed  to  deal  in  game  must  affix  a  board  in  front  of  his 
premises,  having  thereon,  in  clear  and  legible  characters,  his 
christian  name  and  suniame,  and  the  words,  "Licensed  to  deal  iii 
Game."  The  period  after  the  season  during  which  game  may  he 
kept  by  these  licensed  dealers  is  prescribed  by  the  4th  sec- 
tion of  1  &  2  Will  IV.  c.  32.  The  periods  in  Ireland  during 
which  the  difiFerent  si)eeies  of  game  may  be  killed  are  as  follows : 
Pheasants,  10th  September  and  10th  January  following,  ante,  p. 
577  ;  grouse,  20th  August  and  10th  December  following,  ante, 
J).  582  ;  partridge,  landrail,  and  quail,  20th  Sep.  and  19th  Ja- 
nuary following,  ante,  p.  582;  hares,  1st  Monday  in  Novemte 
and  Ist  Monday  in  July  following,  ante  p.  578.  By  section  25,  1 
&  2  Will.  IV.  c.  32,  whoever  shall  sell  or  offer  for  sale  any  game 
without  having  his  certificate,  or  without  being  a  licensed  dealer, 
or  whoever  shall  sell  or  ofler  for  sale  game  to  any  other  than  a 
licensed  dealer,  although  the  seller  may  have  a  certificate,  such 
offender  shall  forfeit  a  sum  not  exceeding  £2,  with  costs.  But 
an  inn-keeper  or  tavern-keeper  may  sell  game  for  consumption  in 
his  own  house  on  condition  of  his  purchasing  it  from  a  licensed 
person ;  section  20. 

If  an  unliceiiced  person  shall  buy  any  game  except  from  a 
licenced  dealer,  or  honajide  from  a  person  affixing  to  liis  house  a 
noticje  purporting  that  he  has  a  licence,  he  shall  pay  for  every 
head  of  game  so  bought  a  sum  not  exceeding  £5  with  costs ;  sec- 
tion 27.  On  the  other  hand,  if  a  licenced  dealer  shall  buy  from 
an  uncertificated  or  unlicenced  person,  or  shall  sell  or  offer  game 
for  sale  without  having  the  prescribed  board  at  the  time  of  sale, 
or  shall  fix  such  board  at  more  than  one  shop  or  stall,  or  if  any 
unlicenced  person  shall  pretend,  by  affixing  the  board  or  exhi- 
biting a  certificate,  or  by  any  other  pretence  or  device,  to  be  a 
lic(;nced  person,  such  offender  shall  forfeit  not  exceeding  £10 
with  costs  ;  section  28. 
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Sec.  2.  jr/n  lieu  of  dutm  repealed,  tJie  duties  herein-named  to  be 
leiiedi]  Iliere  shall  be  granted,  charged,  and  paid  for  and  upon 
the  several  licenses  and  certificates  to  take  or  kill  game,  and 
licences  to  deal  in  game  hereinafter  mentioned,  the  respective 
duties  or  sums  of  money  hereinafter  expressed  or  denoted ;  (that 
is  to  say,) 

For  a  licence  in  Great  Britain  or  a  certificate  in  Ireland  to  be  taken  out 
by  every  person  who  shall  use  any  dog,  gun,  net,  or  other  engine  for  the 
purpose  of  taking  or  killing  any  game  whatever,  or  any  woodcock,  snipe, 
quail,  or  landrail,  or  any  conies  (6),  or  any  deer,  or  shall  take  or  kill  by  any 
means  whatever,  or  shall  assist  in  any  manner  in  the  taking  or  killing  by 
any  means  whatever  of  any  game,  or  any  woodcock,  snipe,  quau,  or 
landrail,  or  any  coney,  or  any  deer : 

If  such  licence  or  certificate  shall  be  taken  out  after  the  fifth  day  of  April 
and  before  the  first  day  of  November,  to  expire  on  the  fifth  day  of  April  in 
the  following  year,  £3.  To  expire  on  the  thirty-first  day  of  CJctober  in  the 
fiaine  year  in  which  the  licence  or  certificate  shall  be  taken  out,  £2.  If  such 
licence  or  certificate  shall  be  taken  out  on  or  after  the  first  day  of  November, 
to  expire  on  the  fifth  day  of  April  following,  £2.  And  for  every  licence  to 
deal  in  game  in  England,  Scotland,  or  Ireland,  to  be  granted  under  this 
act,  £2. 

Sec.  3.  Duties  to  be  under  commissioners  of  inland  revenue, 
consequently  no  proceedings  can  be  taken  for  breach  of  these 
laws  without  tlio  authority  of  the  excise. 

Sec.  5.  [Exce-plions  and  exemptions.^  The  following  exceptions 
and  exemptions  from  the  duties  and  provisions  of  this  act  are 
liereby  made  and  granted  (that  is  to  say) :  1.  The  taking  of 
woodcocks  and  snipes  witli  nets  or  springes  in  Great  Britain. 
2.  llie  taking  or  destroying  of  conies  in  Great  Britain  by  the 
proprietor  of  any  warren  or  of  any  inclosed  ground  whatever,  or 
by  tlie  tenant  of  lands,  either  by  himself  or  by  his  direction  or 
permission.  3.  The  j)ur8uing  and  killing  of  hares  respectively, 
by  coursing  with  greyhounds,  or  by  hunting  with  beagles  or 
other  hounds.  4.  The  pursuing  and  killing  of  deer  by  hunting 
witli  hounds.  5.  Tlie  taking  and  killing  of  deer  in  any  inclosed 
lands  by  the  owner  or  occupier  of  such  lands,  or  by  his  direction 
or  ]iermission.  ALso  any  person  aiding  or  assisting  iji  the  tak- 
int^  or  killing  of  any  game,  or  any  woodcock,  snipe,  quail,  land- 
rail, or  coney,  or  any  deer,  in  the  company  or  presence  and  for 
the  use  of  another  person  who  shall  have  duly  obtained,  according 
to  the  directions  of  this  act,  and  in  his  own  right,  a  licence  to 
kill  game,  and  wlio  shall  by  virtue  of  such  licence  then  and  theni 
use  his  own  dog,  gun,  net,  or  other  engine  for  the  taking  or  kill- 
ing of  such  game,  woodcock,  snipe,  quail,  landrail,  coney,  or  deer, 

(6)  By  23  &  24  Vic.  c.  113,  s;  63,      cate  to  kiU  rabbits, 
it  U  nut  necessary  to  have  a  certifi- 
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and  who  shall  not  act  therein  by  virtue  of  any  deputation  or 
appointment. 

Sec.  11.  Licence  to  be  void  if  party  be  convicted  (y). 

Sec.  12.  Commissioners  to  publish  lists  of  persons  licenced  to 
kill  game. 

Sec.  13.  [Provmons  o/ 1  <fc  2  WiU,  IV.  c.  32 ;  and  2  <fc  3  Tic 
c,  35,  relating  to  licences  to  deal  in  game,  to  be  in  force  in  the 
U,  jr.]  All  the  clauses  and  provisions  of  1  &  2  Will  IV.  c.  32, 
and  2  &  3  Vic.  c.  35,  relating  to  the  granting  of  licences  by  J.P. 
to  deal  in  game,  and  to  the  holding  of  special  sessions  by  such 
justices  in  their  respective  divisions  or  districts  for  the  purpose 
of  granting  such  licences,  and  also  all  the  clauses,  provisions,  and 
penalties  contained  in  the  said  acts  or  either  of  them  relating  to 
dealers  in  game,  and  to  the  selling  of  game,  either  by  or  to  such 
dealers  or  others,  shall,  so  far  as  the  same  are  consistent  with  the 
express  provisions  of  this  act^  and  as  the  same  are  altered  or 
amended  by  this  act,  extend  to  and  be  of  full  force  and  effect  in 
and  throughout  the  whole  of  the  United  Kingdom,  and  shall  be 
observed,  applied,  and  enforced  as  if  the  same,  so  altered  or 
amended  and  made  consistent  with  the  express  provisions  of  this 
act,  had  been  herein  repeated  and  specially  enacted  :  proAaded 
always,  that  no  person  shall  be  authorized  to  sell  game  to  any 
licenced  dealer  unless  he  shall  have  taken  out  a  £3  licence  under 
this  act. 

The  effect  of  the  above  section  is  to  bring  into  operation  the 
following  clauses  of  1  &  2  WilL  IV.  c.  32  ;  also  2  &  3  Vic.  c  3o, 
8.  4,  wliich  are  here  given.  The  subsequent  sections  of  23  &  24 
Vic.  c.  90,  will  be  found  on  reference  to  follow  in  due  course. 

1  &  2  Will.  IV.  c.  32. 
Sec.  4.  \Fo99emAyii  of  game  illegal  after  10  days  in  dealers  and 
40  days  in  otiier  persons^  after  ttie  season^  If  a  licensed  game 
dealer  shall  buy  or  sell  or  knowingly  have  in  his  house,  shop, 
stall,  or  possession  or  control,  any  bird  of  game  (f)  after  the  expi- 
ration of  10  days,  one  inclusive  and  the  other  exclusive,  fix)m 
the  respective  days  in  each  year  on  wliich  it  shall  become  unlaw- 
ful to  kill  or  take  such  birds  of  game  respectively,  as  afore^d  (a). 
Or  if  any  person  not  being  licensed  to  deal  in  game  shall  buy  or 
sell  any  bird  of  game  after  the  expiration  of  10  days,  one  inclu- 

(y)  This  Bectaon  doea  not  apply  to  v.  Bailey,  84  L.  T.  406  Q.  B. 
Ireland,  or  the  5  preceding  ones.  (a)  It  will  be  seen  that  hares  will 

(z)  This  applies  to  live  as  well  as  not  come  under  this  ratriotion  ;  for 

dead  game,  consequently  a  dealer  is  the  periods  that  birds  of  game  majr 

prohibited    from  selling  live  game  be  lolled  in  Ireland,  see  p.  590. 
within  the  prohibited  season,  Loome 
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sive  and  the  other  exclusiye,  fix)m  the  respective  days  iu  each 
year  on  which  it  shall  become  unlawful  to  kill  or  take  such 
birds  of  game  as  aforesaid,  or  shall  knowingly  have  in  his  house, 
possession,  or  control  any  bird  of  game  [except  birds  of  game 
kept  in  a  mew  or  breeding  place]  after  the  expiration  of  40  days, 
one  inclusive  and  the  other  exclusive,  from  the  respective  days 
in  each  year  on  which  it  shall  become  unlawful  to  kill  or  take 
such  birds  of  game  respectively  as  aforesaid,  every  such  person, 
on  conviction  before  two  J.  P.'s,  shall  forfeit  for  every  head  of 
game,  not  exceeding  £1,  together  with  the  costs  of  the  conviction. 

Sec.  16.  \Certifijcated  persons  may  sell  game  to  licensed  dealers.] 
Every  person  who  shall  have  obtained  an  annual  game  certificate 
may  sell  game  to  any  licensed  game  dealer ;  provided  that  if  a 
game  keeper  sell  game  without  the  written  authority  of  his  mas- 
ter, he  may  be  proceeded  against  as  a  person  selling  game  with- 
out a  game  certificate  (b). 

Sec.  18.  [Justices  to  Iwld  special  sessions  yearly  for  granting 
licences  to  persons  to  deal  in  gam^,  <f:c.]  The  J.  P.'s  of  every 
county,  &c.  shall  hold  a  special  session  (66)  for  the  purpose  of 
granting  licences  to  deal  in  game,  and  seven  days'  notice  shall 
be  given  by  the  clerk  of  the  petty  sessions  to  each  of  the  justices 
acting  for  the  district ;  and  the  majority  of  the  justices,  not  being 
less  than  two,  are  authorized,  if  they  think  fit,  to  grant  to  any 
person  coming  within  the  definition  of  the  persons  named  in  the 
section  a  licence  to  buy  and  sell  game ;  and  the  person  so 
licensed  must  affix  over  his  door,  &c  a  board,  "  licensed  to  deal 
in  game;'*  and  the  licence  shall  continue  in  force  for  one  year. 

Sec.  19.  This  section  has  been  repealed  by  23  &  24  Vic.  c.  90, 
s.  1.  A  form  of  licence  is  now  obtained  by  dealers  from  the 
Commissioners  of  Inland  Eovenue. 

Sec.  20.  This  section  has  been  repealed  by  23  &  24  Vic.  c.  90, 
s.  1,  and  another  provision  substituted  by  23  &  24  Vic.  c.  90, 
8.  15,  post. 

Sec.  21.  [Proviso  as  to  partners.']  Persons  being  in  partnership 
and  carrying  on  their  business  in  one  shop,  &c.  not  obliged  to 
take  out  more  than  one  licence  in  any  one  year  for  such  shop,  &c. 

Sec.  22.  Licence  to  deal  in  game  to  become  void  if  dealer  con- 
victed of  any  offence  against  this  act. 

Sec.  25.  [Femaltyfor  selling  game  without  licence,  and  on  cer- 
tificated persons  selling  to  unlicmsed  persons,]  If  any  person  not 

(6)   A  person  must  have  a  £3  special  sessions  for  granting  licences 

license  to  authorize  him  to  sell  game  **  not  only  in  the  month  of  July,  but 

to  a  dealer,  23  &  24  Vic.  c.  90,  s.  13,  also  at  any  time  and  from  time  to 

ante,  p.  592.  time,  as  often  as  they  shall  think  Ht, 

(66)  The  4th  section  of  the  2  &  3  after  the  month  oi  July  in  every 

Vic.  c.  35,  empowers  justices  to  hold  year.** 
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having  obtained  a  game  eertiiicate  [except  such  person  bo 
licensed  to  deal  in  game]  shall  sell,  or  offer  for  sale,  any  game  U^ 
any  person ;  or  if  any  person  having  a  game  certificate  shall  sell 
or  offer  for  sale  any  game  to  any  j)erson  except  a  licensed  dealer, 
shall,  on  conviction  before  ttw  J.  P.'s,  forfeit  for  every  head  of 
game  a  sum  not  exceeding  £2,  together  with  the  costs  of  con- 
viction. 

Sec.  26.  [Eijcceptions  as  to  innkeepers.]  Any  inn-keeper  or 
tavern-keeper,  without  any  game  licence,  may  sell  game  for  con- 
Humption  in  his  own  house,  such  game  having  been  procured 
from  some  licensed  person. 

Sec.  27.  [Penalty  on  persofis  buying  game  except  from  licensed 
dealers,]  If  any  person,  not  being  licensed  to  deal  in  game,  shall 
buy  any  game  from  any  person,  except  from  a  licensed  dealer,  he 
shall  forfeit  before  Uvo  J.  P.'s  for  every  head  of  game  bought  not 
exceeding  £5,  together  with  the  costs  of  the  conviction. 

Sec.  28.  [Licensed  dealers  buying  from,  uncertificated  persons,  rfr.] 
If  any  liceiLsed  dealer  shall  buy  or  obtain  game  from  a  person 
not  authorized  to  sell  for  want  of  a  certificate  or  licence ;  or 
.shall  sell  game  without  having  a  board  affixed  to  his  shop  ;  or  if 
he  shall  pretend  that  he  is  licensed,  he  shall  forfeit  before  Ueo 
J.  P.'s  not  exceeding  £10  and  the  costs  of  the  conviction. 

23  &  24  Vic.  c.  90. 

Sec.  \\.  [Persons  licensed  by  the  justices  to  obtain  licence  under 
this  act,]  Every  i)erson  who  shall  have  obtained  any  licence  to 
deal  in  game  from  the  J .  P.s  under  the  provisions  of  the  1  &  3 
Will.  IV.  c.  32,  and  2  <fe  3  Vic.  c.  35,  sliall  annually,  and  during 
the  continuance  of  such  licence,  and  before  he  shall  be  empow- 
ered to  deal  in  game  under  such  licence,  obtain  a  further  licence 
to  deal  in  game  under  this  act,  on  payment  of  the  duty  hereby 
cliarged  thereon ;  and  if  any  ])erson  obtaining  a  licence  from  the 
said  justices  as  aforesaid  shall  purchase  or  sell  or  otherwise  dt^al 
in  game  before  he  shall  obt^iin  a  licence  to  deal  in  game  under 
the  provisions  of  tliis  act,  he  shall  forfeit  the  sum  of  £20.  (c) 

Sec.  15.  [To  whofin  U^tnces  to  d^al  in  game  to  be  grafited,]  ^o 
licence  to  deal  in  game  shall  be  granted  under  the  provisions  of 
this  act  to  any  person,  excp])t  upon  the  production  of  a  licence 
for  the  like  purpose  duly  granted  to  him  by  the  J.  P.s ;  and  every 
officer  appointed  to  grant  licences  under  this  act  shall  in  eiich 
year  make  out  a  list,  to  be  kept  in  his  i)Ossession,  containing  the 
name,  &c.  of  every  person  to  whom  he  shall  have  granted  a 
licence,  and  such  officer  shall  allow  inspection  of  the  some,  and 
shall  be  entitled  to  receive  for  such  insi)ection  one  shilling. 

(r)  8ee  24  &  25  Vic.  o.  01,  s.  J7,  who  ouf^ht  to  have  obtained  a  licence 
which  extendtt  the  penally  Vo  pcT«oTv«     t^  deal  in  game. 
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Sec.  16  directs  by  whom  licences  shall  be  granted. 

Sec.  17.  [5  ^6  Vic,  c.  81,  to  continue  in  farce.]  All  the 
clauses,  powers,  provisions,  and  regulations,  pains  and  penalties, 
L-oiitained  in  or  imposed  by  the  5  &  6  Vic.  c.  81,  relating  to  cer- 
tificates to  kill  game  in  Ireland,  shall  be  of  full  force  and  eflfect, 
and  shall  be  applied  in  Ireland  to  the  certificates  to  be  granted 
under  this  act,  and  the  duties  hereby  imposed  thereon,  as  fully 
and  effectually  as  if  the  same  were  herein  repeated  and  specially 
enacted  in  reference  to  such  last-mentioned  certificates  and 
duties. 

Sec.  18.  [Licences  and  certificates  to  he  available  throughout  the 
United  Kingdom.]  Every  licence  and  certificate  to  kill  game 
taken  out  respectively  in  Great  Britain  and  Ireland  under  this 
act,  by  or  on  behalf  of  any  person  in  his  own  right,  and  not  as  a 
gamekeeper  or  servant,  shall  be  available  for  the  killing  of  game 
in  any  part  of  the  U.  K. 


Form  of  toarrayit  to  apprrJiend  a  party  in  the  first  instance,  on  a  charge  of 
taking  rabbits  in  the  night  time,  under  9  Geo.  I V.  c.  69,  s.  3. 

'  Complainant.  7     Petty  Sessions  district  of 

Defendant.      J    County  of 

Whereas  a  complaint  has  been  made  on  oath  and  in  writing  that  [state 

cause  of  complaint,  with  time  and  place,]  as  O.A.  of in  the  county 

aforesaid,  did  on  the  day  of  A.D.  186        at  the  hour  of 

eleven  in  the  night  of  the  same  day,  with  force  and  arms,  at  the  parish  of 

in  the  county  aforesaid,  in  a  certain  warren  and  ground  of  E.  F. 

there  situate,  and  there  lawfully  used  for  the  keeping  and  breeding  of 
conies,  unlawfully  and  wilfully  did  take  and  kiU  two  conies,  then  and  there 
found,  against  the  form  of  the  statute  in  such  case  made  and  provided. 

This  is  to  command,  &c. 


Form  of  warrant  to  seize  dog. 

County  of )  Whereas  complaint  hath  been  made  to  me,  A.B.,  Esq., 

to  wit.  \  [one  of  Her  Majesty's  justices  of  the  peace  for  the  fiaid 

county  of ]  upon  the  oath  of  J. J.,  yeoman,  that  he  knows  that  CD. 

of in  the  county  aforesaid,  being  a  person  in  no  manner  qualified, 

empowered,  or  licensed  according  to  the  laws  of  this  country  to  keep  grey- 
hounds [hounds,  &c.,]  hath  in  his  possession,  or  doth  keep  a  greyhound 
[hound,  &c.]  lliese  are  therefore  to  authorize  and  command  you,  in  Her 
Majesty's  name,  to  seize  and  deliver  up  the  same  to  me.    Given  under  my 

hand  and  seal  this day  of A.D. 

A.B. 


statement  in  conviction  of  offence  of  trespass  in  pursuit  of  game,  under  27  Geo, 
III.  c.  85,  s,  10. 

On at did  go  and  enter  upon  the  land  of  M.N.  of 

to  look  for  and  shoot  partrit^e  there,  not  bong  then  and  there  at  all  author- 
ized to  go  and  enter  upon  the  said  land,  contrary  to  the  form,  &c. 
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Form  of  information  under  the  10  Will.  III.  e.  8,  «.  2,  10,  ami  27  Ge*i.  III. 
e  35,  i.  8,  againit  a  permm  for  keeping  a  grfjfk4nmd,  ^,  wiihtna  being 
properly  qualified. 


Complainant.}  Petty  Seedons  District  of 
Defendant.    >  County  of 


The  informAtion  of  A.B.  of  M.W.,  who  saith  on  his  (d) thai  on 

the day  of in  the  year  of  our  Lord,  186     ,  in  the  paruh  of 

in  the  said  county,  CD.  of  the  parish  aforesaid,  labourer,  did  keep  a 

certain  dog  called  a  greyhound,  [or  keep  a  hound,  beagle,  or  land  spaniel,  «t 
the  ease  may  6r,]  and  he  the  said  CD.  being  a  person  not  then  having  sn 
estate  of  freehold  of  the  yearly  value  of  £100,  or  a  personal  estate  of  the 
value  of  £1,000,  nor  being  in  any  manner  whatsoever  qualified,  empowered, 
licensed,  or  authorized  by  the  laws  of  this  realm,  or  any  or  either  of  them, 
to  have  or  keep  for  himself  or  any  other  person  such  greyhound,  [or  hound, 
dx.,  as  the  case  may  be],  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  the  said  A.B.  prays  judgment  against  the  said 
CD.  for  his  said  offence,  and  that  the  said  CD.  may  be  sunmioned  to 
make  answer  and  defence  thereto. 

Taken  before  me  this day  of in  the  year  eighteen  hundred 

and  fifty at  in  the  said  county. 

Signed,  Justice  of  said  County. 


Information  under  the  27  Oeo.  III.  e.  35,  s.  4,  for  using  a  gvn,  (fc.,  to  kill  game 
en  a  Sunday. 

Complainant.  )  Petty  Sessions  District  of 

Defendant.      \  County  of 


The  information  of  A.B.  of  M.W.  who  saith  that  CD.  of in  the 

county  aforesaid,  labourer,  within  the  space  of  six  calendar  months  now  lait 

past,   to  wit,  on  Sunday,  the  day  of  in  the  year  el  our 

Lord  186    ,  at  the  parish  of in  said  county,  did  use  a  certain  gon 

[or  '  net '  &c.]  for  the  purpose  then  and  there  of  killing  [or  *  taking*]  game, 
to  wit,  a  hare,  [hares,  pheeuants,  grouse,  moor-ganu,  heath-game^  partridge, 
quail,  land-rail,  wild-turkey,  or  other  wild  fowl  or  rabbii^]  oontraiy  to  the 
form  of  the  statute  in  such  case  made  and  provided.  And  the  said  A.E 
pravs  judgment  against  the  said  CD.  for  his  said  offence,  and  that  the  ssid 
CD.  may  be  summoned  to  make  answer  and  defence  thereto. 

Taken  before  me  this day  of  in  the  year  eighteen  hundred 

and  sixty at in  the  said  county. 

Signed,  Justice  of  said  county. ' 


Information  under  9  Oeo.  IV.  c.  69,  for  night  poackimg. 

Complainant.  \  Petty  Sessions  District  of 

Defendant.      J  County  of 

The  information  of  A.B.  of  M.W.  who  saith  on  his that  CD. 

of in  the  said  county  on  the  (e) day  of in  the  jraar  of 

((£)  Oath  or  affirmation.  the  preceding  day,  thofa^  in  fact 

(e)  The  offence  may  be  stated  to      committed   after  midnight ;  ss*  9 
have  been  committed  on  the  night  of      Geo.  I V.  c.  69,  a.  12. 


GAME. GAMES  AND  WAGER8.  597 

our  Lord  185  ,  in  the  night- time  of  the  said  day,  that  is  to  say,  between 
the  expiration  of  the  first  hour  after  sunset  of  that  day.  and  the  banning  of 
the  last  hour  before  sunrise  of  the  following  day,  to  wit,  about  the  hour  of 
eleven  at  night  of  the  said day  of  he,  the  said  CD.,  unlaw- 
fully entered  into,  and  was  on  a  certain  dose  in  the  occupation  of  the  said 

A.B.  and  situate  and  being  in  the  said  parish  of and  did  there,  by 

night,  take  and  destroy  game,  that  is  to  say,  ttoo  pheatanU,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided.  And  therefore  the  said 
A.B.  prayeth  me  to  issue  my  warrant  to  apprehend  the  said  offender,  in 
order  that  he  may  be  dealt  with  according  to  law  for  his  said  ofifenoe. 

Taken  before  me  this day  of in  the  year  eighteen  hun- 
dred and  sixty at in  the  said  county. 

Signed,  Justice  of  said  County. 


As  the  commissioners  of  excise  furnish  their  own  forms,  it  is 
not  considered  necessary  to  give  any  under  5  &  6  Vic.  c.  81  ;9ee 
ante,  p.  497. 

GAMES  AND  WAGEES.  The  8  &  9  Vic.  c.  109,  amends 
the  law  concerning  games  and  wagers,  and  repeals  the  former 
Irish  acts,  and  hy  s.  1  declares  that  no  commandment,  appointment 
or  license  shall  avail  any  person  to  exempt  him  from  the  danger 
or  penalty  of  playing  at  any  unlawful  game  or  in  any  common 
gaming  house. 

8ec.  2.  [ITAa^  m  a  common  gaming  hxnise,]  In  default  of  other 
evidence  proving  any  house  or  place  to  he  a  common  gaming 
house,  it  shall  he  sufficient,  in  support  of  the  allegation  in  any 
information  that  any  house  or  place  is  a  common  gaming  house, 
to  prove  that  such  house  or  place  is  kept  or  used  for  playing 
therein  at  any  unlawful  game,  and  that  a  hank  is  kept  there  hy 
one  or  more  of  the  players  exclusively  of  the  others ;  or  that  the 
chances  of  any  game  played  therein  are  not  alike  favourahle  to 
all  the  players,  including  amongst  the  players  the  hanker  or  other 
person  hy  whom  the  game  is  managed,  or  against  whom  the  other 
players  stake,  play,  or  het ;  and  every  such  house  or  place  shall 
he  deemed  a  common  gaming  house. 

Sec.  3.  [Potper  of  justices  may  be  exercised  wnder  a  warrant^ 
In  every  case  (except  within  the  metropolitan  police  district)  in 
which  the  justices  of  the  peace  and  other  head  officers  within 
every  city,  &.,  within  this  realm,  now  have  by  law  authority  to 
enter  into  any  house,  room,  or  place  where  unlawful  games  shall 
be  suspected  to  be  holden,  it  shall  be  lawful  for  any  J.P.,  upon 
complaint  made  before  him  on  oath,  that  there  is  reason  to  sus- 
pect any  house,  room,  or  place  to  he  kept  or  used  as  a  common 
gaming  house,  to  give  authority  by  warrant  imder  his  hand  to 
any  constable  to  enter  into  any  such  house,  &c.,  whether  by 
breaking  open  doors  or  otherwise,  and  to  arrest  and  bring  before 
a  J. P.  dl  such  persons  found  therein  :  and  they  shall  be  dealt 
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with  according  to  law ;  and  such  warrant  may  be  in  the  form  in 
the  first  schedule  annexed  to  this  act  (/). 

Sec.  4.  [Penalties  on  gaming  house  keepers^  ^.]  The  owner  or 
keeper  of  any  common  gaming  house,  and  every  person  having 
the  care  or  management  thereof,  and  also  every  banker,  croupier, 
and  other  person  who  shall  act  in  any  manner  in  conducting  the 
business  of  any  common  gaming  house,  shall,  on  conviction  there- 
of before  any  two  J.P.s,  forfeit  not  more  than  £100,  or  not  more 
than  6  months  imprisonment  on  nonpayment  of  penalty  and 
costs  ;  or  may  be  tried  by  indictment 

Sec.  5.  In  any  information  for  gaming,  &c.,  proof  that  any 
person  was  found  playing  at  any  game  not  necessary. 

Sec.  6.  Authority  to  constables  to  enter  gaming  houses  and 
seize  all  instruments,  &c.,  and  search  for  instruments  of  gaming. 

Sec.  8.  [1F^^<  shall  he  deemed  eiidence  of  gaming.^  ^^^le^e  any 
cards,  dice,  balls,  counters,  tables,  or  other  instruments  of  gaming 
used  in  playing  any  unlawful  game  sliall  be  found  in  any  house, 
&c.  suspected  to  be  used  as  a  common  gaming  house,  and  entered 
under  a  warrant,  or  about  the  person  of  any  of  those  who  shaH 
be  found  therein,  it  shall  be  evidence  tliat  such  house,  &c  is  u^ 
as  a  common  gaminghouse,  and  that  the  persons  found  therein  shall 
have  been  playing  therein  ;  and  it  shall  be  lawful  for  the  poHce 
magistrate  or  justices  to  direct  all  such  tables  and  instruments  of 
gaming  to  be  forthwith  destroyed. 

Sec.  13.  Billiard  playing  shall  not  be  allowed  at  any  time  on 
Sundays,  Christmas  Day,  or  Good  Friday. 

Sec.  14.  Empowers  constables  to  visit  houses,  &c.  and  persons 
refusing  to  admit  them  shall,  on  conviction  thereof  before  a 
police  magistrate  or  any  two  J.P.s,  be  deemed  guilty  of  an  offence 
against  the  tenor  of  his  license. 

Sec.  17.  Cheating  at  play  to  be  punished  as  obtaining  money 
by  false  pretences. 

Sec.  18.  All  contracts  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void, 
and  not  recoverable  at  law  ;  but  this  provision  not  to  apply  to 
any  subscription  or  contribution  towards  any  plate,  prize,  or  sum 
of  money  to  be  awarded  to  the  winner  of  any  lawful  game,  sport, 
pjistime,  or  exercise  (g). 

Sec.  20.     Appeal  to  quarter  sessions  (h). 

Sec.  23.  \Li7nitatio7i8  of  proceedings,]  No  information  shall  be 
brought  against  any  person  unless  notice  in  WTiting  shaU  be  given 

(/)  See  the  schedule  to  the  act  for         {g)  There  is  no  restrictioii  with 

the  form  of  warrant.     It  is  not  here  regani  to  horse-racing, 
set  out,  as  it  is  seldom  needed,  and,  {h)  All  proceedings  as  to  Hf^ 

-when  required,  can  be  found  by  re-  must  be  as  directed  by  14  k  15  Vif- 

ference  to  the  statute  itself.  c.  93,  s.  24. 
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by  the  party  intending  to  prosecute  such  information  to  the  in- 
tended defendant  one  calendar  month  at  least  before  prosecutuig 
the  same. 

Thivihlers  and  sidndlersJ]  By  the  Towns  Improvement  Act, 
17  &  18  Vic,  c.  103,  8.  76,allthimbler8,  loaded  dice  players,  and 
(►ther  sw-indlcrs  who  shall  be  found  in  the  possession  of  imple- 
ments for  practising  games  of  hazard,  or  who  shall  induce  any 
person  to  play,  &c.  or  who  shall  attempt  to  cozen  or  cheat,  may  be 
convicted  before  one  J.  P.  for  not  exceeding  30  days,  and  be  sen- 
tenced to  restore  money. 

Games  on  roads.]     Playing  at  any  game  on  road  or  street  to  * 
the  danger  of  passengers,  see  14  &  15  Vic,  c  92,  s.  10,  ante,  p. 
398. 

GAS.  By  10  Vic.  c.  15,  undertakers  breaking  up  streets,  &c. 
without  notice,  or  in  a  manner  different  from  that  approved  o^ 
or  delaying  to  reinstate  streets  and  make  good  the  pavement,  for- 
feit not  exceeding  £5  before  two  J.P.s  ;  s.  11.  There  are  also 
l)enalties  of  not  exceeding  £5,  recoverable  before  two  J.P.s,  by 
the  same  act  for  hindering  officei"s  from  entering  buildings,  &c. 
and  making  inspection  ;  for  fraudulently  using  the  gas  of  the  im- 
dei-takers,  or  injuring  tlieir  meter  and  keeping  lights  up  longer 
than  conti-acted  for ;  for  wilfully  damaging  pipes,  pillar,  post, 
hniip,  &c.  ITie  undertakers,  that  is  the  persons  authorized  by 
the  special  act  to  construct  gas  works,  are  also  liable  to  a  fine  not 
exceeding  £5,  recoverable  before  two  J.P.s,  for  each  day  during 
which  gas  shall  be  allowed  to  escape,  after  the  expiration  of  24 
hours  from  the  service  of  notice.  Contaminating  water  by  gas, 
penalty  not  exceeding  £20,  before  two  J.P.s ;  same  penalty  for  not 
sen^ling  annual  account  to  the  clerk  of  the  peace,  free  of  charge, 
on  or  before  the  Slst  day  of  January  in  each  year.  The  under- 
tjik(;rs  are  also  liable  to  be  punished  summarily  in  fine  of  £20, 
for  not  keeping  or  depositing  copies  of  the  special  act.  22  &  23 
Vic.  c  66,  regulates  the  measures  to  be  used  in  the  sale  of  gas  ; 
but  failed,  from  an  overaight,  in  pointing  out  how  penalties  are 
to  be  recovered  before  J. P.,  although  it  gave  an  appeal  i'rom  them 
to  quarter  sessions.  This  defect  has  been  remedied  by  22  &  23 
Vic.  c.  146,  which  provides  that  all  penalties  and  forfeitures  shall 
be  sued  for  and  recovered  before  two  or  more  justices  in  petty 
sessions ;  this  latter  act  provides  also  that  the  provisions  of  tlio 
22  &  23  Vic  c  66,  shall  not  come  into  operation  in  any  county 
of  Ireland  until  the  gi-and  jury  shall  have  resolved  to  bring  their 
county  under  the  operation  of  the  act. 

GIRL,  abusing,  under  10  years  of  age,  felony,  24  &  25  Vic, 
c  100,  s.  50 ;  carnally  knowing,  between  the  ages  of  10  &  12, 
misdemeanor,  id.,  s.  51;  attempting  either  of  the  above  ofiences, 
imprisoimient  not  exceeding  two  years,  id.,  s.  52;  procuring  the 
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defilement  of  a  girl  under  21  years  of  age,  a  misdemeanor,  id.  s. 
49  ;  fraudulent  abduction  of,  under  21,  felony,  id.,  s.  53  ;  under 
16,  a  misdemeanor,  id.  s.  55 ;  stealing,  under  14  years  of  age, 
felony,  id.,  s.  56. 

GLAX1)ERS.  Exposing  a  horse  diseased  with  glanders  in  a 
public  i)lace,  to  the  danger  of  infecting  the  Queen's  subjects,  in- 
dictable.    See  Arch.  P.  &  E.  757. 

GOOD  BEHAVIOUR    See  Index. 

GOODS.  Warehouse  keeper,  under  the  Customs  Act,  neglect- 
ing to  stow  goods  properly,  so  that  easy  access  may  be  had  to 
every  parcel,  punishable  iDefore  J.P.  in  £5 ;  16  &  17  Vic.  c.  107, 
s.  91.  Power  to  mitigate  penalty,  see  s.  280.  The  amount  of 
penalty  and  costs  to  be  stated  in  the  conviction ;  18  &  19  Vic.  c. 
96,  s.  31.  Warehouse  keepers  not  producing  goods  deposited 
when  required,  or  importer,  &c.  of  warehoused  goods  clandes- 
tinely giving  access  to  them,  also  punishable  by  fine;  16  &  17 
Vic.  c.  107,  ss.  92,  94.  For  regulations  as  to  exporting  goods, 
id.,  ss.  Ill  to  148.  Customs  regulations  as  to  goods  and  vessels 
going  coastwise,  see  id^  ss.  153,  154.  Penalty  for  rescuing  goods 
seized,  &c ;  see  Smuggling.  Document  of  title  to,  stealing,  fe- 
lony, 24  &  25  Vic.  c.  96,  s.  27  ;  in  buildings,  setting  fire  to,  fe- 
lony, id.,  c.  97,  s.  7. 

GORSE  or  furze,  setting  fire  to,  whilst  growing,  a  felony,  24  & 
25  Vic.  c.  97,  s.  16  ;  setting  fire  to  a  stack  of  gorse  or  furze,  like 
offence,  id.,  s.  17.  This  act  does  not  repeal  the  provisions  of  10 
Will  III.,  c.  8,  s.  7,  or  27  Geo.  IIL  c  35,  s.  3 ;  ««  ante,  tit. 
Game,  p.  574,  577. 

GEAIX,  setting  fire  to  crop  of,  whether  standing  or  cut  down, 
a  felony,  24  &  25  Vic.  c.  97,  s  16,  or  whilst  in  stacks,  like  offence, 
id.,  s.  17. 

GRANARY,  setting  fire  to,  felony,  24  &  25  Vic.  c.  97,  s.  3, 
demolishing  riotously,  id.,  s.  11. 

GRAND  JURY.  See  the  Grand  Jury  Act,  6  &  7  Will  TV. 
116,  for  the  general  act  regulating  the  grand  juries.  By  14  & 
15  Vic.  c.  92,  s.  26,  ante  p.  425,  so  much  of  the  Grand  Jury  Act 
as  relates  to  the  summary  jurisdiction  of  justices  of  the  peace  as 
to  any  offences  upon  or  relating  to  public  roads  mentioned  in  the 
14  &  15  Vic.  c.  25,  is  repealed.  See  19  &  20  Vic.  c.  63,  sa  17  & 
18,  for  penalty  for  neglect  of  contractor,  and  power  to  justice  of 
the  peace  to  make  an  order  for  a  contract  to  be  executed  within 
a  certain  period,  and  for  their  power  to  punish  road  contractor  or 
other  person  injuring  sides  of  roads,  &c. 

GRAND  JURY  CESS.  By  6  &  7  Will  IV.  c.  116,  gnnd 
jury  cess  may  be  levied  by  distress  and  sale ;  expense  of  distnin- 
ing,  12d.  in  the  pound  ;  notice  may  be  left  requiring  payment 
within  six  days,  and  if  not  paid  in  that  time,  oomplaiiit  to  be 
made  to  a  J.P.,  w\io  &\iv)X!L  ^AxmmQTvXk^  ^tty  ^  in  de&olt  d  tap- 
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j>earance,  goods  of  the  party  may  be  distrained  upon  oath  before 
J.  P.  of  such  county,  certified  by  him  by  indorsment  on  warrant ; 
s.  152. 

See  for  offence  of  preventing  applotters  entering  upon  lands  for 
the  purpose  of  valuing,  penalty  £5,  to  be  recovered  before  any 
J.P. ;  5  &  6  Vic.  c.  77,  s.  10.  Treasurer  of  county  neglecting 
to  post  notice  of  applotment  or  otherwise  offending  therein,  on 
conviction  before  any  two  J.P.s,  liable  to  fine  not  exceeding  £6 ; 
6  &  7  Vic.  c.  32,  s.  4. 

GUNPOWDER  See  restrictions  and  regulations  as  to  the 
keeping  and  sale  of  gunpowder,  under  17  &  18  Vic.  c  103,  s. 
56 ;  the  Towns  Improvement  Act  iSfetf  23  &  24  Vic.  c  189,  as 
amended  by  24  &  25  Vic.  c.  130;  23  «&  24  Vic.  c.  139,  amends 
the  law  concerning  the  making,  keeping,  and  carriage  of  gun- 
powder and  compositions  of  an  explosive  nature,  and  concerning 
the  manufacture,  sale,  and  use  of  fireworks.  Besides  the  restric- 
tions enacted  on  the  manufacture  and  keeping  of  gunpowder,  and 
the  regulations  as  to  the  making  of  percussion  caps,  this  statute 
provides  that  no  person  shall  sell  any  fireworks  without  a  license, 
nor  shall  fireworks  be  sold  to  any  person  under  16  years  of  age 
under  a  penalty  of  not  exceeding  £5  (s.  8) ;  and  if  any  person 
shall  throw  any  firework  in  or  into  any  thoroughfare,  he  shall 
forfeit  not  exceeding  £5.  It  shall  also  be  lawful  for  justices  at 
petty  sessions  to  grant  licenses  for  making  or  keeping  gunpowder, 
stf.  8S.  10  &  11,  and  24  &  25  Vic.  c.  130,  s.  82.  It  requires  two 
justices  to  convict  summarily  under  these  statutes,  and  the  pe- 
nalty is  divided  between  the  crown  and  the  informer.  (Justices 
are  empowered  by  24  &  25  Vic.  c.  100,  s.  65,  to  issue  warrants 
for  searching  houses,  &c.  in  which  explosive  materials  are  sus- 
pected to  be  made  for  the  purpose  of  committing  felonies  against 
that  act.) 

GUNS.     See  ARMa 

HARBOURING.  By  8  Geo.  I.  c.  9,  s.  6,  perpetual  by  81 
Geo.  III.  c.  44,  knowingly  harbouring  or  conceding  any  robber 
or  felon  ordered  to  be  transported,  and  who  after  such  order  shall 
break  gaol,  escape,  or  be  at  large  in  this  kingdom  without  lawful 
excuse,  before  the  expiration  of  his  term  of  transportation,  a 
felony.  Any  person  who  knowingly  harbours  or  conceals  a  felon 
in  his  house,  or  affords  him  assistance,  in  order  to  prevent  his 
apprehension,  trial,  or  punishment,  becomes  an  accessory  after 
tlie  fact  to  the  felony.  So,  also,  employing  another  person  to 
harbour  a  felon. 

HARBOURS,  DOCK,  AND  PEERS.  By  10  Vic.  c.  27, 
s.  1,  it  is  enacted  that  this  act  shall  extend  only  to  such  harbours, 
docks,  or  piers  as  shall  be  authorized  by  any  act  of  parliament 
that  shall  declare  this  act  to  be  incorporated  therewith.     Clerks 
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of  the  peace,  &c.  to  receive  plans  of  alterations  and  allow  inspec- 
tion of  documents,  under  penalty  as  provided  by  statute  7  Will. 
IV. ;  &  1  Vic.  c.  83,  s.  9.  The  undertakers  Uable  to  penalts' 
not  exceeding  £2  for  every  24  hours  during  which  lifeboats, 
mortar,  and  rockets,  or  any  of  them,  or  the  tackle  belongiog 
thereto,  shall  not  be  provided  and  stationed  as  by  the  act  rt^ 
quired  ;  s.  17.  The  undertakers  shall  be  liable  to  penalty  not 
exceeding  £2  for  every  24  hours  during  which  the  self-r^steriiig 
tide-guage  and  barometer  shall  not  be  provided,  or  account  of 
the  wind  and  weather  shall  not  be  kept,  and  liable  to  a  penalty 
not  exceeding  £10  for  each  month  they  neglect  to  send  to  the 
secretary  of  the  Admiralty  such  accounts  as  aforesaid ;  s.  19. 
Penalty  not  exceeding  £10  upon  persons  claiming  exemption 
under  act  from  liability  from  rates,  as  being  employed  in  her 
Mfyestys  service,  &c. ;  s.  28.  Master  of  vessel  liable  to  rates  to 
report  to  harbour-master  the  arrival  of  his  vessel  within  24  hours, 
or  liable  to  penalty  not  exceeding  £10 ;  and  if  he  refuse  to  pro- 
duce certificate  of  registry,  liable  to  penalty  not  exceeding  £20 ; 
sii.  35  &  36.  Masters  to  give  account  of  goods  unshipped; 
penalty  not  exceeding  £10  ;  s.  38.  Shippers  to  give  account  of 
goods  intended  to  be  shipped  ;  penalty  not  exceeding  £10 ;  s.  39. 
The  undertakers  shall  prepare  an  annual  account  shewing  th^ 
receipts  and  expenses,  which  shall  be  transmitted  to  the  clerk  of 
peace  under  a  penalty  of  £20 ;  s.  49.  Penalty  on  ship-master 
not  complying  with  the  directions  of  the  habour-master,  not 
exceeding  £20;  s.  53.  If  any  harbour-master  or  any  of  his 
assistants  in  an  improper  manner  exercise  the  powers  vested  in 
harbour- master,  the  oifender  liable  to  penalty  not  exceeding  £5; 
8.  54.  Penalty  on  offering  bribes  to  dock  officers,  &c  and  on 
officers  taking  bribes,  £20 ;  s.  55.  Unserviceable  vessels  to  be 
altogether  removed  from  harbour,  pier,  &c. ;  if  not,  same  may  be 
removed  by  order  of  J.P. ;  s.  57.  Vessels  entering  harbour  to  be 
dismantled  as  harbour-master  shall  direct,  penalty  not  exceeding 
£10 ;  and  vessels  to  have  their  sails  lowered  when  entering  and 
navigating  dock,  penalty  of  £20  on  the  master ;  ss.  59  &  60. 
Vessels  to  have  substantial  hawsers,  &c,  fixed  to  moorings  when 
required  by  harbour-master,  penalty  not  exceedidg  £10 ;  if  any 
person  shall  cut  or  destroy  the  moorings,  penalty  not  exceeding 
£5  ;  ss.  61  &  62.  Penalty  on  vessels  lying  near  the  entrance  of 
harbours  or  docks  without  the  permission  of  the  harbour-master, 
not  exceeding  £5  ;  s.  63.  Vessels  may  be  removed  for  the  pur- 
])ose  of  repairing  dock  or  harbour,  after  due  notice,  and  in  case 
of  neglect,  penalty  not  exceeding  £10  ;  a.  64.  Vessels  in  dock, 
for  the  purpose  of  being  discharged,  shall  be  so  as  soon  as  possi- 
ble, under  penalty  not  exceeding  £10 ;  s.  66.  Whaifibogen^  &t 
shewing  any  partiality  in  loading,  &c.  goods  on  quay,  Ac  penalty 
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not  exceeding  £5;  s.  67.  Combustible  matter,  as  pitch,  tar,  &c. 
on  quay,  dock,  &c.  shall  be  removed,  penalty  not  exceeding  408. 
for  every  hour  it  shall  remain ;  s.  69.  Penalty  not  exceeding  £10 
on  persons  boiling  or  heating  pitch,  tar,  &c.  within  harbour,  &c., 
or  having  fires,  &c.  lighted  in  vessels,  or  docks,  or  works,  except 
at  times  allowed  by  harbour-masters,  or  having  loaded  gun  in 
quays  or  harbours  ;  s.  71 ;  see  Arms,  p.  456. 

Harbour-masters  may  enter  and  search  vessel,  and  search  for 
fire,  &c.  any  one  obstructing  him,  penalty  not  exceeding  £10 ; 
8  72.  Penalty  not  exceeding  £5  upon  any  person  throwing 
ballast,  ashes,  stones,  &c.  into  harbour  or  dock ;  s.  73.  The 
owner  of  every  vessel,  &c.  answerable  for  damage  done  to  works ; 
if  the  amount  of  damage  done  does  not  exceed  £50,  recoverable 
before  two  J.  Ps.,  and  owner  may  recover  from  his  servants  dam- 
age done  by  them  if  not  exceeding  £50,  before  two  J.  P.s ;  ss.  74, 
75,  &  76.  Any  two  J.  Ps.  may  dismiss  constables  under  this  act 
from  his  office  ;  s.  80.  Penalty  on  others  than  licensed  meters, 
&c.  weighing  goods,  not  exceeding  £5,  and  the  weighing  deemed 
illegal ;  s.  82.  Bye-laws  when  confirmed  shaU  be  published, 
and  in  case  the  clerk  shall  not  permit  the  same  to  be  inspected, 
penalty  not  exceeding  £5  ;  s.  88. 

By  9  Vic.  c  3,  if  persons  deposit  ballast,  gravel,  or  other 
matter  so  as  to  obstnict  navigation,  J.  P.  shall  fine  him  not  ex- 
ceeding £5  ;  s.  73  (i).  Setting  fire  to  building  belonging  to, 
felony  ;  24  &  25  Vic.  c.  97,  s.  4. 

HAY,  Setting  fire  to  crop  of,  or  to  stack  o^  a  felony,  24  &  26 
Vic.  c.  97,  ss.  16,  17. 

HEATH,  Setting  fire  to,  whilst  growing  or  in  stacks,  a  felony, 
24  &  25  Vic.  c.  97,  ss.  16,  17 ;  see  tit.  Game  and  Index. 

HEDGE,  Stealing  part  of,  see  p.  432,  and  Index. 

HIGH  SEAS,  Feloniously  wounded  on,  and  death  on  shore, 
or  vice  versd,  24  &  25  Vic.  c.  100,  s.  10.  Ofiences  against  any 
of  the  provisions  of  the  Criminal  Law  Consolidation  Acts,  1861, 
committed  within  the  jurisdiction  of  the  admiralty,  are  of  the 
same  nature  and  liable  to  the  same  punishment  as  if  committ(»d 
in  England  or  Ireland ;  9e€2i  &  26  Vic.  c.  100,  s.  68,  and  cor- 
responding section  in  the  other  acts ;  see  Petty  Sessions  Act,  s. 
10,  ante,  p.  328. 


(»)  This  is  an  act  to  encourage  the 
sea  fisheries  of  Ireland,  by  promoting 
the  construction  of  piers,  harbours, 
and  other  works ;  see  also  24  &  25 
Vic.  c.  45.  See  also  stat.  54  Geo. 
III.  c.  159,  an  Act  for  the  better 
regulation  of  the  several  ports,  har- 
bours, &cc.  in  the  U.  K.,  and  of  her 


Majesty^s  docks,  moorings,  &c.,  giv- 
ing junsdictiou  to  J.  P.  to  punish  in 
certain  cases,  such  as  anv  privateers 
or  other  vessels  having  shotted  guns 
in  harbour,  or  combustible  matter 
on  board,  or  hooking  on  her  Majes- 
ty's moorings,  &c. 
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HIGHWAY.  It  is  a  misdemeanor  at  common  law  to  obstruct 
a  common  higliway.  Every  way  which  is  common  and  oj^en  to 
all  persons  is  a  highway;  a  footway  or  public  bridle-way  is 
such  (J) ;  a  river  which  is  common  to  all  the  Queen's  subjects 
has  been  frequently  held  to  be  a  highway;  and  if  its  course 
change,  the  highway  is  diverted  into  the  new  channeL  All 
injuries  whatsoever  to  a  highway,  as  by  digging  a  ditch,  or  mak- 
ing a  hedge  across  it,  or  laying  logs  of  timber,  though  only  laid 
here  and  there,  so  that  the  passage  may  be  had  by  winding  and 
turning  through  them,  or  doing  any  act  which  will  render  a 
highway  less  commodious  to  the  public,  is  a  nuisance  at  common 
law.  So  is  suffering  the  boughs  of  trees  to  hang  over  in  such  a 
manner  as  to  incommode  the  passage ;  or  ploughing  up  a  foot- 
path. So  also  a  waggoner,  occupying  one  side  of  a  public  street 
in  a  city  in  loading  or  unloading  his  waggons,  so  that  no  carriage 
could  pass  on  that  side  of  the  street,  although  there  was  room 
for  two  carriages  on  the  opposite  side  of  the  street,  was  held 
iii<lictal)h»  lor  a  nuisance.     See  Index. 

HOMICIDE.  No  punishment  or  forfeiture  shall  be  incurred 
by  any  person  who  shall  kill  another  by  misfortune,  or  in  his 
own  defence,  or  in  any  other  manner,  without  felony ;  24  &  25 
Vic.  c.  100,  s.  7. 

HOKSK     See  Cattle. 

HOUSE.  Whosoever,  with  intent  to  dispossess  any  person 
actually  dwelling  in  any  house  or  other  building  used  as  a  dwel- 
ling, except  so  far  as  may  be  necessary  to  enable  the  sheriff  to 
take  possession,  shall  pull  down  or  in  part  demolish  such  build- 
ing, shall  be  guilty  of  a  misdemeanor  ;  II  <&  12  Vic.  c  47.  s.  7. 
Sf<e  Malicious  Injuries. — ^Building  House  ;  and  ante,  p.  279, 
281,  for  waste  by  tenant 

breaking  and  entering  any,  warehouse,  &c.,  and  committing 
f»*lony,  or  attempting  to  do  so,  by  day  or  night ;  ««  24  &  25 
Vic.  c.  96,  ss.  51  to  62. 

HUSBAND  leaving  wife  or  child  destitute  to  receive  relief  as 
a  pauper,  ini])risonnient  not  exceeding  3  months  H.  I* ;  ««  10 
&  II  Vic.  c.  84,  8.  2.  For  all  matters  relating  to  liabilities  of 
paupers  and  their  relations,  &c.,  see  post,  tit.  PooB,  and  ante,  tit 
Child. 

ILLEGITIMATE  CHILD.    See  Poor. 

ILLICIT  DISTILLATION.  20  &  21  Vic.  c.  40,  continn« 
and  amends  17  &  18  Vic.  c.  89.  Ss.  13,  14,  and  17  of  that  act 
are  repealed,  and  also  s.  3  of  18  &  19  Vic.  c.  103.  18  Ar  19  Vic, 
c.  62,  amends  17  &  18  Vic.  c.  89  (an  act  for  the  suppreesion  of 
illicit  distillation),  and  regulates  the  mode  of  appeal  firom  an 

(;)  R.  V.  InhabvtsoxtA  of  Salop,  18  East,  95  ;  AUen  v.  Oniumd,  8  }bil»  4. 


ILUCIT   DISTILLATION.  605 

order  of  J.  P.  refusing  to  renew  a  publican's  certificate ;  see  ante, 
p.  282  to  289  for  directions  as  to  granting  licences.  18  <&  VJ 
Vic.  c.  103,  amends  17  &  18  Vic.  c.  89,  relating  to  the  sale  of 
spirits  by  unlicensed  persons,  and  illicit  distillation ;  and  23  & 
24  Vic.  c.  35,  further  amends  18  &  19  Vic.  c.  62,  and  regulates 
appeals  as  to  informal  orders  of  justices  refusing  licences ;  see 
ante,  p.  285,  where  the  material  provisions  of  these  several 
statutes  are  all  given  in  consecutive  order. 

By  18  &  19  Vic.  c.  62,  if  any  person  shall  apply  for  and  be 
refused  the  certificate  in  the  said  act  mentioned,  to  entitle 
such  person  to  obtain  a  renewal  of  a  licence  to  sell  beer, 
cider,  or  spirituous  liquors,  the  justices  at  petty  sessions,  or  the 
divisional  justices,  as  the  case  may  be,  shall,  in  the  event  of 
refusing  such  application,  make  an  order  accordingly,  and  cause 
an  entry  to  be  made  by  the  clerk,  together  with  the  grounds  of 
refusal,  in  like  manner  as  the  justices  assembled  at  Q.  S.  are 
required  to  do  by  3  &  4  Will.  IV.  c.  68 ;  and  sec  2  regulates 
the  mode  of  appeal ;  s.  1.    See  ante,  p.  284. 

Warrant  to  gearcL]  By  17  &  18  Vic.  c.  89,  one  or  more  J.P.s 
whether  in  or  out  of  petty  sessions,  upon  examination  on  oath 
may  grant  a  warrant  to  search  for  spirits  in  a  house  not  licensed, 
and  to  seize  same,  such  warrant  to  be  in  force  for  one  month, 
and  the  person  in  whose  possession  such  spirit  found  for  tiibt 
offence  forfeits  not  exceeding  £5,  nor  less  than  £2,  or  not  exceed- 
ing 3  months'  imprisonment ;  for  2nd  offence,  not  exceeding 
£10,  or  less  than  £3,  or  imprisonment  not  exceeding  6  months, 
or  less  than  3  months ;  sec.  2. 

Penalties,]  Every  person  not  being  licensed  who  shall  sell 
wine,  spirits,  beer,  ale,  cider,  or  perry,  liable  to  penalty  in  s.  3. 
By  s.  4,  one  J.  P.  may  grant  warrant  empowering  police  to  entt^r 
into  unlicensed  houses,  wliich  warrant  is  to  be  in  force  for  one 
month,  and  fixes  the  penalty  on  persons  found  tippling.  By  s. 
5,  any  person  delaying  or  refusing  admittance  to  J.  P.  or  police, 
liable  to  a  fine.  By  s.  6,  police  are  authorized  to  stop  spirits  ia 
transitUj  and  demand  and  date  permits,  with  power  to  seize  the 
spirits,  &c.  in  case  no  permit  is  produced ;  and  J.  P.  before 
whom  offender  is  brought  may  convict  in  the  penalties  in  section 
mentioned.  By  s.  7,  persons  duly  licensed  may  sell  spirits,  &c. 
at  pubhc  races,  or  accustomed  fairs,  in  tents  or  booths.  By  s.  8, 
it  is  provided  that  all  proceedings  under  this  act  are  to  be  con- 
ducted as  under  the  Petty  Sessions  Act,  1851.  By  ss.  9,  10, 
persons  applying  for  licences  are  to  give  notice  to  constabulary 
officer  and  superintendant  of  police,  and  they  may  object  before 
the  J.  P.  at  quarter  sessions  to  the  issue  of  the  certificate.  J>y 
s.  11,  no  excise  officer  is  to  grant  a  renewal  licence  without  the 
certificate  of  the  justices. 
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1  &  2  Will.  rV.  c.  50,  is  the  chief  statute  relating  to  the  sup- 
pression of  illicit  making  of  malt  and  distillation  of  spirits  in 
Ireland.  From  s.  1  to  8,  the  rules,  regulations,  and  penalties  as 
to  malting  will  be  found ;  from  s.  9  to  s.  28,  the  rules  as  to 
stills,  the  penalties  for  illicit  distillation,  the  powers  for  the 
suppression  of  stills,  and  the  punishment  of  oflfenders  generally 
in  this  respect,  are  set  forth ;  ss.  29  &  30  inflict  punishment  on 
persons  forcibly  opposing  officers,  or  making  signals,  or  giving 
notice  to  smugglers  of  the  approach  of  officers;  from  s.  1  to  38 
provide  for  the  procedure  before  J.  P.  (but  Me  20  &  21  Vic.  c. 
40) ;  s.  39  provides  for  the  mitigation  of  penalties ;  and  s.  47 
regulates  the  mode  of  disposing  of  seizures.  Under  the  19th 
sec.  of  the  above  statute  an  information  was  exhibited  against 
the  defendant,  and  it  was  held  that  the  decision  of  the  J.  P.  dvi- 
missing  the  complaint  on  the  ground  that  the  evidence  proving 
that  the  defendant  was  not  seen  or  arrested  in  the  place,  but 
was  only  seen  coming  out  of  a  shed  attached  to  an  old  house 
witliin  wliich  the  distillation  was  carried  on,  and  was  arrested 
within  a  few  paces  of  the  shed,  did  not  sustain  the  information, 
was  erroneous.    R  v,  MuUins,  8  Ir.  L.R.  33 ;  R.  tr.  Moran,  id.  35. 

Procedure.]  All  proceedings  under  1  &  2  Will.  IV.  c  55  (an 
Act  to  Consolidate  and  Amend  the  Laws  for  Suppression  of 
Illicit  Distillation),  and  under  the  138th  section  of  6  Geo.  IT. 
c.  80,  are  to  be  conducted  according  to  the  provisions  of  the 
Petty  Sessions  Act,  1851  (20  &  21  Vic.  c.  40,  s.  6).  iSfe«  23  &  24 
Vic.  c.  114,  being  an  Act  to  reduce  into  one  act  and  to  amend  the 
Excise  Regulations  relating  to  the  distilling,  rectifying,  and 
dealing  in  spirits,  &c.,  under  which  act  many  offences  are  cogni- 
zable before  J.  P.s,  who  have  authority  likewise  to  issue  warranto 
to  search  for  suspected  stills. 

INCITING  or  soliciting  a  person  to  commit  an  offence,  whe- 
ther statutable  or  not,  a  misdemeanor  at  common  law.  Inciting 
to  commit  murder,  a  misdemeanor ;  24  &  25  Vic.  c.  100,  s.  4. 

INCOME  TAX.  See  ante,  p.  245,  enabling  J.  P.  to  adminis- 
ter oaths,  &c.  Under  16  &  17  Vic.  c.  34,  s.  17,  jurisdiction  is 
given  to  one  J.  P.  to  deal  with  defaulting  parties  at  the  instance 
of  the  collector,  in  the  same  manner  as  they  may  deal  with 
defaulters  of  poor  rates  under  1  &  2  Vic.  c.  56,  and  6  &  7  Vic. 
c.  92. 

INDECENCY.  Public  indecency  by  exposing  the  naked 
person,  bathing  in  an  indecent  manner  near  a  highway,  or  in 
any  part  of  a  public  river,  or  undressing  on  the  beach  and  bath- 
ing in  the  sea,  where  a  man  can  be  seen  from  neighbouring 
houses,  is  a  misdemeanor  at  common  law.  Every  person  who 
wilfully  and  indecently  exposes  his  person,  or  who  commits  auy 
act  contrary  to  public  decency,  liable  to  line  not  exceeding  4(k; 
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17  &  18  Vic.  c.  103,  8.  72,  Towns'  Improvement  Act.  But  this 
act  is  only  in  force  in  such  towns  as  contain  a  certain  population, 
and  have  applied  for  its  provisions  being  extended  to  that  parti- 
cular town;  before  acting  upon  it,  a  magistrate  shoidd  first 
enquire  if  it  be  in  force  in  his  borough ;  see  also  Police  Clauses 
Act^  10  &  11  Vic  c.  89,  8.  28. 

INDECENT  ASSAULT.  On  male,  a  misdemeanor ;  24  & 
25  Vic.  c  100,  8.  62 ;  on  female,  imprisonment  not  exceeding 
two  years,  id.  s.  52  ;  wg  Assault. 

INDUSTRIAL  SCHOOLS.  Children  taken  into  custody 
for  vagrancy  may  be  sent  to  school  while  inquiries  are  made, 
and  J.  P.  may  order  child  to  be  discharged  or  sent  to  a  certified 
industrial  school,  or  make  the  parent  responsible;  on  application 
of  parent,  J.  P.  may  order  child  to  be  removed  or  discharged 
from  school ;  parent  may  be  summoned  and  ordered  by  J.  P.  to 
pay  according  to  his  ability;  penalty  to  persons  inducing  children 
to  abscond,  or  harbouring  them,  recoverable  before  a  J.  P.  ;  20 
&  21  Vic.  c.  48.    See  Juvenile  Offenders. 

INFAMOUS  CRIMK    See  tit.  Abominable  Crime. 

INOCULATION,     ^e^  Poor. 

INSOLVENT.    See  Bankrupt. 

INSULTING  MAGISTKATE.    See  Contempt. 

JOINT  STOCK  COMPANIES.  By  19  &  20  Vic.  c,  47,  s. 
18,  company  not  keeping  a  register  of  shareholders,  or  not  send- 
ing a  list  to  the  Eedstrar  of  Joint  Stock  Companies,  liable  to  a 
fine  not  exceeding  x5  for  every  day  of  default,  recoverable  be- 
fore two  J.  Ps.  Kefusing  inspection  of  register  to  any  share- 
holder gratis,  or  to  any  other  person  on  payment  of  proper  fee, 
punishable  by  fine  of  not  exceeding  £2  before  two  J.  Ps. ;  s.  23. 
Company  not  having  registered  ofl&ce  to  which  all  notices  may 
be  addressed,  penalty  not  exceeding  £5,  before  two  J.  P.s ;  s.  28. 
Any  company  not  sending  copies  of  memorandum  to  shareholders 
in  pursuance  of  the  aforesaid  act,  liable  to  a  penalty  not  exceed- 
ing £1  for  each  offence,  recoverable  before  two  J.  P.s  ;  20  &  21 
Vic.  c.  14,  s.  10.  This  latter  statute  amends  19  &  20  Vic.  c. 
47,  called  the  Principal  Act,  or  Joint  Stock  Companies'  Act, 
1856,  and  directs  all  proceedings  for  the  recovery  of  penalties 
and  the  jurisdiction  of  J.  P.  to  be  as  under  the  Petty  Sessions, 
Ireland,  Act,  1851 ;  vide  s.  2G.  Company  not  having  name  painted 
outside  ofl&ce  in  which  the  business  of  the  company  is  carried  on, 
in  letters  easily  legible,  forfeit  not  exceeding  £5,  recoverable  be- 
fore two  J.  Pa  ;  5ttf  19  &  20  Vic.  c.  47,  s.  31.  Company  not 
forwarding  within  fifteen  days  a  copy  of  any  special  resolution  to 
the  registrar  of  joint  stock  companies,  penalty  not  exceeding  £2 
for  every  day  offence  continued,  recoverable  as  before  ;  19  &  20 
Vic,  c.  47,  &  35.    As  to  what  is  to  be  deemed  a  special  resolur 
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tion,  9ee  8.  34.  Company  not  giving  registarar  notice  of  any  in- 
crease in  its  nominal  capital,  liable  to  penalty  not  exceeding  £5, 
recoverable  as  before ;  s.  37.  Company  having  converted  por- 
tions of  its  capital  into  stock,  and  not  giving  notice  thereof,  8pe<'i- 
fying  the  shares  converted,  liable  to  fine  not  exceeding  £5  fur 
every  day  of  neglect,  recoverable  as  before ;  20  &  21  Vic.  c.  14 
s.  6.  Officers  of  the  company  using  seal,  or  issuing  notices,  ad- 
vertisements, or  signing  cheques,  &c.  without  name  of  the  com- 
pany thereon,  liable  in  penalty  not  exceeding  £50,  recoverable 
as  before  mentioned ;  19  &  20  Vic.  c.  47,  ss.  30,  81.  Directors 
or  manager  of  company  required  to  raster  under  the  Joint 
Stock  Companies*  Act,  makmg  default  in  registering,  penalty 
not  exceeding  £5,  recoverable  as  before;  20  &  21  Vic.  c.  14,  & 
28.  Officers  of  the  company  refusing  to  produce  books  to  tlie 
inspector  appointed  by  tlie  Board  of  Trade,  or  to  answer  questioiu: 
relating  to  the  affairs  of  the  company,  liable  in  fine  not  exceeding 
£5,  as  before  ;  19  &  20  Vic.  c.  47,  s.  49.  Official  liquidators 
not  reporting  dissolution  of  company  to  registrar,  the  resolution 
declaring  the  company  to  be  wound  up,  fine  not  exceeding  £5, 
as  before  ;  20  &  21  Vic.  c.  14,  s.  20. 

JUSTICES  OF  THE  PEACK  A  justice  committing  where  he 
has  no  jurisdiction,  or  for  any  oppression,  misdemeanor  at  common 
law.  Assaulting,  when  saving  from  wreck,  a  misdemeanor,  24 
&  25  Vic.  c.  100,  a  37  ;  forging  warrants,  recognizances,  &c. 
issued  or  taken  by  J.  P.  a  felony ;  id.  c  98,  s.  32.     See  Index. 

JUVENILE  OFFEXDEES.  See  U  &  \b  Vic  c,  92,  ante, 
p.  391,  for  offence  of  stealing  by  juvenQe  offenders,  and  Lab- 
CENY,  post.  The  14  &  15  Vic.  c.  92,  does  not  repeal  13  & 
14  Vic.  c.  37,  which  extends  11  &  12  Vic.  c.  69,  to  all  eases  in 
which  the  age  of  juvenile  offenders  does  not  exceed  sixteen  yeas 
of  age,  while  statute  14  <&  15  Vic.  c.  92,  purports  to  deal  with 
offences  committed  by  persons  whose  ages  do  not  exceed  fourteen 
years.  21  <&  22  Vic.  c.  103,  s.  7,  gives  power  to  J.  P.  to  send 
boys  to  reformatory  schools  after  the  expiration  of  fourteen  days 
imprisonment  It  contains  provisions  for  appeal,  for  expenses 
of  conveying  boys  to  schools,  empowers  J.  P.  to  order  compul- 
sory maintenance,  and  to  punish  persons  who  harbour  young 
persons  escaping  from  school,  and  forms  to  be  used  in  canyiog 
out  the  act. 

KNACKER.  By  12  &  13  Vic.  c  92,  s.  7,  persons  keeping 
places  for  slaughter  of  horses  or  other  cattle  neglecting  or  reus- 
ing to  affix  names  over  doors,  penalty  not  exceeding  £5  a  dav, 
or  imprisonment  not  exceeding  two  months,  by  one  J.  P* 
Horses  or  cattle  brought  to  be  slaughtered  (not  intended  for 
butcher  s  meat)  to  have  hair  of  neck  cut  off,  ana  be  killed  within 
three  days  *,  mean\iiiii^  \a  b^  «up^lied  witli  wholesome  fiDod  vA 
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water ;  for  neglect,  same  punishment ;  s.  8.  Using  or  employ- 
ing horses  or  cattle  so  brought  to  be  slaughtered,  fine  not  exceed- 
ing 40s.  per  diem,  or  imprisonment  not  exceeding  two  months  ; 
8.  9.  Neglecting  to  enter  in  a  book,  full  and  correct  description 
of  cattle  so  brought  to  be  slaughtered,  same  penalty ;  s.  10. 

LABOUKEK.  See  Master  and  Workman,  and  ante,  p.  410, 
for  offence  of  not  observing  contract,  &c. 

LARCENY.  This  offence  is  either  simple  or  compound ;  the 
former  consisting  of  a  mere  theft,  unaccom|)anied  by  any  aggra- 
vating circumstances,  the  latter  including  the  aggravation  of 
taking  from  one's  house  or  person.  Where  a  taking  from  tlie 
person  is  also  accompanied  by  violence,  threats,  or  terror  to  tlie 
person  despoiled,  it  is  robbery;  4  BL  Com.  239.  Larceny  is 
defined  to  be  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  mere  personal  goods  of  another  from 
any  place,  with  intent  to  convert  them  to  the  taker's  own  use, 
and  make  them  his  own  j)roperty  without  the  owner's  consent. 
The  distinction  between  embezzlement  and  larceny  by  a  servant  is, 
if  the  servant  received  the  property  and  converted  it  to  his  own 
use  before  it  came  to  the  possession  of  the  master,  the  offence  is 
embezzlement ;  if  the  property  had  come  to  the  possession  of  the 
master,  and  the  servant  afterwards  converted  it  to  his  own  use,  it 
is  larceny.  Thus,  if  a  shopman  received  money  and  converted  it 
to  his  own  use  immediately,  this  was  embezzlement ;  but  if  he 
put  it  in  the  till  or  other  depository,  and  afterwards  abstracteil 
it,  this  was  larceny  ;  li.  v.  Grove,  1  R.  <fe  M.,  C.  C  447.  See 
now  the  Larceny  Act,  24  &  25  Vic.  c.  96,  in  which  are  consoli- 
dated all  indictable  offences  of  this  standard.  See  also  the  dili'er- 
ent  heading  for  the  matter  stolen.  See  also  ante,  p.  42G  to  439, 
for  so  much  of  the  above  act  as  gives  a  summary  jurisdiction  to 
the  justices  \  as  also  14  &  15  Vic.  c.  92,  s.  6,  ante,  p.  391,  which 
relates  to  stealing  by  juvenile  offenders. 

Itefore  setting  out  the  material  i)rovi8ions  of  the  Criminal 
Justice  Act,  which  gives  to  magistrates  power  at  petty  sesioiis 
to  punish  persons  charged  with  larceny  in  a  summary  way,  the 
value  of  the  property  not  exceeding  5s.  provided  the  party  con- 
sents to  their  adjudication,  it  may  be  well  to  make  some  further 
remarks  on  the  offence  of  larceny,  in  order  that  justices  may  be 
more  fully  apprized  of  the  nature  of  the  offence  ;  and  first  it 
should  be  stated  that,  although  to  make  a  thing  the  subject  of 
larceny  it  must  be  of  some  value,  yet  it  need  not  be  of  the  value 
of  some  coin  known  to  the  law,  that  is  to  say,  of  a  farthing  at  the 
least.  Again,  the  goods  taken  must,  in  the  absence  ol  any 
express  statutable  enactment,  he  personal  goods,  for  none  other 
can  be  the  subject  of  larceny  at  common  law  ;  but  it  was  always 
holden  that  if  the  owner  or  a  stranger  sever  them,  and  anotlier 
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man  come  and  steal  them,  or  if  the  thief  sever  them  at  one  time, 
and  come  at  another  and  take  them  away,  it  is  a  larceny  ;  »t 
1  Hale,  510.  Again,  the  taking  and  carrying  away  must  be 
done  with  a  felonious  intent  to  convert  them  to  the  taker's  o^ti 
use,  and  make  them  his  own  property  without  the  consent  of 
the  owner.  Thus  where  the  servant  of  a  tanner  took  out  of  his 
master's  warehouse  dressed  skins  of  leather,  with  intent  to  bring 
them  in  and  charge  them  as  his  own  work  [which  they  were  not] 
and  he  got  paid  by  his  master  for  them,  this  was  held  to  be  no 
larceny.  K  a  wife  carry  away  and  convert  to  her  own  use  the 
goods  of  her  husband,  it  is  no  larceny,  for  husband  and  wife  arc 
one  person  in  law,  and  consequently  there  can  be  no  taking  to 
constitute  a  larceny.  Where  a  finder,  hcma  Jide^  supposes  the 
goods  to  have  been  lost  or  abandoned  by  the  owner,  it  is  no  lar- 
ceny. It  has  therefore  been  laid  down  that  if  a  man  find  goods 
that  have  been  actually  lost  or  are  reasonably  supposed  by  him 
to  have  been  lost,  and  appropriates  with  intent  to  take  the  en- 
tire dominion  over  them,  really  believing  wh^i  he  takes  them 
that  the  owner  cannot  be  found,  it  is  not  larceny  ;  but  if  he  takes 
them  with  the  like  intent,  though  lost,  or  reasonably  supposed 
to  be  lost,  but  reasonably  believing  that  the  owner  can  be  foun<i, 
it  is  larceny.  There  must  not  only  be  a  taking  but  a  carrying 
away  in  order  to  constitute  a  larceny.  A  bare  removal,  however, 
from  the  place  in  which  the  thief  found  the  goods,  though  he 
does  not  make  off  with  them,  is  a  sufficient  carrying  away. 

18  &  19  Vic.  c.  106,  criminal  justice  act. 

Sec.  1.  [Potver  to  J.  F,  to  punish  persons  chained  with  larceny^ 
^c.l  Where  any  person  is  charged  before  any  J.  Ps.  assembled  at 
such  petty  sessions  as  hereinafter  provided,  with  having  committed 
simple  larceny,  and  the  value  of  the  whole  of  the  property  alleged 
to  have  been  stolen  does  not  in  the  judgment  of  such  justices 
exceed  five  shillings,  or  with  having  attempted  to  commit  larceny 
from  the  person,  or  simple  larceny,  it  shall  be  lawful  for  such 
justices  to  hear  and  determine  the  charge  in  a  summary  way ; 
and  if  the  person  charged  shall  confess  the  same,  or  if  such  jus- 
tices, after  hearing  the  whole  case  for  the  prosecution  and  for 
the  defence,  shall  find  the  charge  to  be  proved,  then  it  shall  be 
lawful  for  such  justices  to  convict  the  person  charged,  and  com- 
mit him  to  gaol,  there  to  be  imprisoned,  with  or  without  hard 
labour,  for  not  exceeding  3  months  ;  and  if  they  find  the  offence 
not  proved  they  shall  dismiss  the  charge,  and  make  out  and  de- 
liver to  the  person  charged  a  certificate  under  the  hands,  stating 
the  fact  of  such  dismissal ;  and  every  such  conviction  and  certi- 
ficate respectively  may  be  in  the  forms  (A)  and  (B)  in  the  schedule, 
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or  to  the  like  effect :  provided,  that  if  the  person  charged  do 
not  consent  to  have  the  case  heard  by  such  justices ;  or  if  it 
appear  to  such  justices  that  the  offence  is  one  which,  owing  to  a 
previous  conviction  of  the  person  charged,  is  punishable  by  law 
with  transportation  or  penal  servitude ;  or  if  such  justices  be  of 
opinion  that  the  charge  is,  from  any  other  circumstances,  fit  to 
be  made  the  subject  of  prosecution  by  indictment^  such  justices 
shall,  instead  of  summarily  adjudicating  thereon,  deal  with  the 
case  in  all  respects  as  if  this  act  had  not  been  passed  :  provided 
also,  that  if  upon  the  hearing  of  the  charge,  such  justices  shall 
be  of  opinion  that  there  are  circumstances  in  the  case  which  ren- 
der it  inexpedient  to  inflict  any  punishment,  they  shall  have 
power  to  dismiss  the  person  charged  without  proceeding  to  a 
conviction(j|)'). 

Sec.  2.  [Jiutices  to  ask  whether  he  consents  to  t?ie  charge  being 
summarily  detemdned,]  Where  the  justices  before  whom  any 
person  is  charged  as  afi)resaid  propose  to  dispose  of  the  case  sum- 
marily, one  of  such  justices,  after  the  examinations  of  all  the 
witnesses  for  the  prosecution  have  been  completed,  and  before 
calling  on  the  person  charged  for  any  statement  which  he  may 
wish  to  make,  shall  state  to  such  person  t]ie  substance  of  the 
charge  against  him,  and  shaU  then  say  to  him  these  words,  or 
words  to  the  like  effect :  "  Do  you  consent  that  the  charge  against 
you  shall  be  tried  by  us,  or  do  you  desire  that  it  shall  be  sent  fi/r 
trial  by  a  jury  at  the  sessions  or  assizes  ?"  (as  the  case  may  be)  and 
if  the  person  charged  shall  consent  to  the  charge  being  summarily 
tried,  then  the  justices  shall  reduce  the  charge  into  writing  (k), 
and  read  the  same  to  such  person,  and  shall  then  ask  him  whe- 
ther he  is  guilty  or  not  of  such  charge  ;  and  if  such  person  shall 
say  that  he  is  guilty,  the  justices  shall  then  proceed  to  pass  such 
sentence  upon  him  as  may  by  law  be  passed,  subject  to  the 
provisions  of  this  act  in  respect  to  such  offence ;  but  if  the  per- 
son charged  shall  say  that  he  is  not  guilty,  the  justices  shall 
then  inquire  of  such  person  whether  lie  has  any  defence  to  make 
to  such  charge,  and  if  he  shall  state  that  he  has  a  defence,  the 


(jy)  Under  the  proviso  in  tins  sec- 
tion the  justices  are  not  required  to 
give  any  certificate  of  dismissal,  and 
there  is  nothing  therefore  to  prevent 
a  prosecutor  &^m  again  preferring 
the  same  charge,  or  going  before  a 
grand  juiy  with  his  bill  of  indict- 
ment, tfustioes  to  have  a  right 
to  act  under  this  statute,  must  be 
assembled  at  petty  sessions. 

{k)\i  may  be  reduced  to  writing 
in  this  form  : — 


"  You  A.B.  of  - 


-  are  charged 

for  that  you  on  the  day  of 

,  A.D.  18      ,  at  the  parish 

of ,  in  the  County  of  

feloniously  did  steal,  [or  attempt  to 
steal,  as  Uie  case  may  be]  take,  and 
carry  away  (here  state  the  article 
stolen  or  attempted  to  be  stolen,]  of 
the  value  of shillings,  the  mon- 
ies, goods  [or  as  the  case  maybe]  of 
CD. 
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justices  shall  hear  such  defence,  and  then  proceed  to  dispose  of 
the  case  summarily. 

Sec.  3.  [Persons  char^  with  larceny,  d;c  may  plead  ffuUiy.] 
Where  any  person  is  charged  before  any  justices  at  such  petty 
sessions  as  aforesaid  with  simple  larceny  (the  property  alleged  to 
have  been  stolen  exceeding  in  value  five  shillings^  or  stealing 
from  the  person,  or  larceny  as  a  clerk  or  servant,  and  the 
evidence,  when  the  case  on  the  part  of  the  prosecution  has  been 
completed,  is  in  the  opinion  of  such  justices  sufficient  to  put  the 
person  charged  on  his  trial  for  the  offence  with  which  he  is 
charged,  such  justices,  if  the  case  appears  to  them  to  be  one 
which  may  properly  be  disposed  of  in  a  summary  way,  and  may 
be  adequately  punished  by  virtue  of  the  powers  of  this  act,  shall 
reduce  the  charge  into  writing,  and  shall  read  it  to  the  said  per- 
son, and  shall  then  ask  him  whether  he  is  guUty  or  not  of  tlt^ 
charge;  and  if  such  person  shall  say  that  he  is  gmlty,  surh  jus- 
tices shall  thereupon  cause  a  plea  of  guilty  to  be  entered  upon 
the  proceedings,  and  shall  convict  him  of  such  offence,  and 
commit  (I)  him  to  the  common  gaol  or  house  of  correction,  then* 
to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  net 
exceeding  six  calendar  months ;  and  every  such  conviction  may 
be  in  the  form  (C.)  in  the  schedule  to  this  act,  or  the  like  effect: 
Provided  always,  that  the  said  justices,  before  they  ask  such 
person  whether  he  is  guUty  or  not,  shall  explain  to  hSm  that  he 
is  not  obliged  to  plead  or  answer  before  them  at  all,  and  tliat  if 
he  do  not  plead  or  answer  before  them,  he  wiU  be  committed  for 
trial  in  the  usual  course. 

It  will  be  observed  that  under  this  section  the  consent  of  the 
accused  is  immaterial ;  it  is  sufficient  that  the  case  appears  to 
the  justices  to  be  one  which  may  be  properly  disposeil  ot  and 
adequately  punished  under  this  act.  It  must  be  observed  that 
under  this  section  the  justices  have  no  power,  as  they  have  under 
the  first,  to  dismiss  the  party  charged  without  proceeding  to  a 
conviction.  Mr.  Saunders,  in  his  Complete  Practice  of  the  Laws 
of  England,  Vol.  I.,  p.  298,  recommends  the  following  form  of 
statement  for  the  justice  to  address  to  the  accused  : — 

"  A.B.  you  stand  charged  with  having  on  the  — ^—  day  of > 

feloniouely  stolen  [here  state  the  properly],  the  property  of  C.  D.  [or  widi 

having,  on  the day  of .,  feloniously  stolen  from  the  uersoD  d 

C  D.,  Of',  being  a  clerk  or  servant  of  C.  D.  with  having,  whiht  auom  dak  tr 
servant,  feloniously  stolen  from  C.  D.  the  property  chaiged] ;  and  the  cm 
on  the  part  of  the  prosecution  being  now  completed,  we,  ibe  justioei,  sR 
about  to  ask  you  whether  you  are  guilty  or  not  of  the  said  chaige ;  bat 
before  we  do  so,  we  have  to  tell  you  that  you  are  not  oUiged  to  ^sad  or 


(/)  The  warrant  of  commitment      given  in  the  Petty  fViirinni  Ad,  ia 
may  be  in  the  same  form  as  that     ante,  p.  376. 
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answer  to  the  charge  at  all,  and  that  if  you  do  not  plead  or  answer  before 
us,  you  will  be  committed  for  trial  in  the  usual  way.  We  now  ask  you,  are 
you  guilty  or  not  of  the  charge  f ' 

« 

Sec.  4.  [Accused  may  have  counsel,  dhc]  In  every  case  of  sum- 
mary proceeding  under  this  act,  the  person  accused  shall  be 
allowed  to  make  his  full  answer  and  defence,  and  to  have  all 
witnesses  examined  and  cross-examined  by  counsel  or  attorney. 

Sec.  5.  [Fotuer  to  remand  to  next  petty  semons.^  Where  any 
person  is  charged  before  any  justice  or  justices  with  any  offence 
mentioned  in  this  act,  and  in  the  opinion  of  such  justice  or 
justices  the  case  may  be  proper  to  be  disposed  of  by  justices  in 
j)etty  sessions  under  this  act,  the  justice  or  justices  before  whom 
such  person  is  so  charged  may,  if  they  or  he  see  fit,  remand  such 
person  for  further  examination  to  the  next  petty  sessions,  in  like 
maimer  in  all  respects  as  a  justice  or  justices  are  authorized  to 
remand  a  party  accused  under  the  petty  sessions  act  (Ireland), 
1851,  sec.  14. 

Sec.  6.  [Forfeited  recognizances  to  he  transmitted.^  if  any  per- 
son suffered  to  go  at  large  upon  entering  into  such  recognizance 
as  the  justice  or  justices  are  authorized  under  the  last  mentioned 
act  to  take  on  the  remand  of  a  party  accused  do  not  afterwards 
appear  pursuant  to  such  recognizance,  then  the  justices  before 
whom  he  ought  to  have  appeared  shall  certify  (under  the  hands 
of  two  of  them)  on  the  back  of  the  recognizance,  to  the  clerk  of 
the  peace  of  the  county  or  place,  the  fact  of  such  non-appearance, 
and  such  recognizance  shall  be  proceeded  upon  in  like  manner 
as  other  recognizances,  and  such  certificate  shall  be  deemed^sufti- 
cient  primd  facie  evidence  of  such  non-appearance. 

Sec.  7.  [Convictions,  d^c,  to  be  returned  to  the  Q.  S.]  The 
justices  adjudicating  under  this  act  shall  transmit  the  conviction, 
or  a  duplicate  of  a  certificate  of  dismissal,  with  the  written 
charge,  the  depositions  of  the  witnesses  for  the  prosecution  and 
for  the  defence,  and  the  statement  of  the  accused,  to  the  next 
court  of  general  or  quarter  sessions  for  the  county  or  place,  there 
to  be  kept  by  the  proper  officer  among  the  records  of  the  court ; 
antl  a  copy  of  such  conviction,  or  of  such  certificate  of  dismissal, 
certified  by  the  proper  officer  of  the  court,  or  proved  to  be  a  true 
copy,  shall  be  sufficient  evidence  to  prove  a  conviction  or  dis- 
missal for  the  offence  mentioned  therein  in  any  legal  proceeding 
whatever. 

Sec.  8.  [Justices  may  order  restitution  of  property  ]  The  jus- 
tices by  whom  any  person  is  convicted  imder  this  act  may  order 
restitution  of  the  property  stolen,  taken,  or  obtained  by  false 
pretences  (w),  in  those  cases  in  wliicli  the  couit  before  whom  the 

{m)  The  justices  have  no  expre-ss  marily  with  the  offence  of  obtaining 
power  under  this  act  to  deal  sum-      propei*ty  by  false  ^t«.\AW!(2«^. 
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person  convicted  would  have  been  tried  but  for  thifi  act,  may  be 
by  law  authorized  to  order  restitution. 

Sec.  9.  Every  petty  sessions  for  the  purposes  of  this  act  shall 
be  an  open  public  court. 

Sec.  10.  11  &  12  Vic  c.  43,  Eng.,  not  to  apply  to  proceedings 
under  this  act. 

Sec.  1 1.  [Efect  of  comdctian,]  Every  conviction  by  justices 
in  petty  sessions  under  this  act  shall  have  the  same  effect  as  a 
conviction  upon  indictment  for  the  same  offence  would  have  had, 
save  that  no  conviction  under  this  act  shall  be  attended  with  any 
forfeiture. 

Sec.  12.  Every  person  who  obtains  a  certificate  of  dismissal  or 
is  convicted  imder  this  act,  shall  be  released  from  all  further  or 
other  criminal  proceedings  for  the  same  cause ;  and  by  sec.  13 
no  conviction  to  be  quashed  for  want  of  form. 

Sec.  14  [Justices  may  order  payment  of  expenses.]  Where  any 
charge  is  summarily  adjudicated  upon  under  tms  act,  or  an 
offender  is  under  this  act  convicted  by  justices  at  petty  sessions 
upon  a  plea  of  "  guilty,"  it  shall  be  lawful  for  the  justices  l»y 
whom  such  charge  has  been  adjudicated  upon  or  offender  con- 
victed, upon  the  request  of  any  person  who  has  preferred  the 
charge  or  appeared  to  prosecute  or  give  evidence  against  the 
person  charged,  if  such  justices  think  fit  so  to  do,  to  grant  a 
certificate  to  such  person  to  the  amount  of  the  compensation 
which  such  justices  may  deem  reasonable  for  his  expenses, 
trouble,  and  loss  of  time  therein,  subject  nevertheless  to  the 
regulations  made  or  to  be  made  as  herein-after  mentioned  ;  and 
ever^  such  certificate  when  granted  in  Ireland  shall  have  the 
effect  of  an  order  of  court  for  the  payment  of  the  expenses  of  a 
prosecution  made  under  the  55  Greo.  III.,  c.  91,  and  the  acts 
amending  the  same ;  and  the  amount  mentioned  in  such  certifi- 
cate shall  be  paid  in  like  manner  as  the  money  mentioned  in 
such  order  of  court ;  and  all  certificates  to  be  granted  under  this 
act  shall  be  subject  to  the  like  regulations  made  or  to  be  made 
in  relation  thereto  as  the  certificates  mentioned  in  the  act  of  the 
7  Geo.  IV.,  c.  64,  to  be  granted  by  examining  magistrates,  are 
or  may  be  subject  to  under  the  14  &  15  Vic.  c.  55  :  provided 
also,  that  the  amount  of  the  fees  payable  to  the  clerks  in  petty 
sessions  in  respect  of  any  proceeding  under  this  act,  and  of  the 
fees  payable  to  the  clerks  of  the  peace  for  filing  the  depositions, 
conviction,  or  certificate  of  dismissal  aforesaid,  and  of  all  such 
expenses  of  apprehending  the  person  charged,  and  detaining  him 
in  custody,  and  of  such  other  expenses  as  are  now  by  law  pay- 
able when  incurred  before  a  commitment  for  trial,  may  be  added 
to  the  certificate  for  compensation  aforesaid,  and  paid  in  the  like 
manner. 
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Sec.  15  relates  to  the  place  of  holding  the  court  in  England. 

Sec.  16.  [Any  metropolitan  or  stipendiary  magistrate  may  act 
€ilone.]  Any  magistrate  appointed  to  act  at  the  police  courts  of 
Dublin,  and  sitting  at  a  police  court  within  the  district,  or  any 
stipendiary  magistrate  appointed  for  any  city,  &c.,  and  sitting  at 
a  police  court  or  other  place  appointed  in  that  behalf,  may,  in 
the  case  of  persons  charged  before  such  magistrate,  do  alone  all 
acts  by  this  act  authorized  to  be  done  by  J.  P.*s  in  petty  sessions, 
and  all  the  provisions  of  this  act  referring  to  justices  in  petty 
sessions  shall  be  read  and  construed  as  referring  also  to  such 
magistrate. 

Sec.  17.  Nothing  to  affect  provisions  of  10  &  11  Vic,  c.  82, 
and  13  &  14  Vic.  c.  37,  and  U  &  15  Vic.  c.  92  ;  and  this  act 
shall  not  extend  to  persons  punishable  under  the  said  acts,  so  far 
as  regards  offences  for  which  such  persons  may  be  punished 
thereunder. 

Sec.  18.  As  to  compensation  to  clerks  of  peace  and  other 
officers. 

Sec.  22.  [In  cases  of  injuries  to  property y  parties  aggrieved  may 
receive  compensation.]  In  all  cases  where  any  J.  P.'s  have  or 
shall  hereafter  have  power  to  order  a  sum  of  money  to  be  for- 
feited and  paid  to  the  party  aggrieved,  as  amends  or  compensa- 
tion for  any  injuiy  to  property,  real  or  personal,  the  right  of 
such  party  to  receive  the  money  so  ordered  to  be  paid  shall  not 
be  affected  by  such  jyarty  having  been  examined  as  a  witness  iu 
})roof  of  the  offence,  any  law  or  statute  to  the  contrary  notwith- 
standing. 

Form  A. 
Convtctiotu 

r«       . .      >  Be  it  remembered,  that  on  the day  of in  the  year 

^  ^"  '    )  of  our  Lord at in  the  said  [county],  A.  B.  being 

charged  before  ur  the  undersigned of  her  Majesty^s  justices  of  the 

peace  for  the  said  [county],  and  consenting  to  our  deciding  upon  the  charge 
summarily,  is  convicted  before  us,  for  that  [he  the  said  A.  B.  dx.  stating  3ie 
ojftiicty  and  tJu  time  and  place  when  and  where  committed;]  and  we  adjudge 
the  said  A.  B.  for  hia  said  offence  to  be  imprisoned  in  the  [house  of  correc- 
tion] at in  the  said  [county],  [and  there  kept  to  hard  labaur]  for  the 

space  of . 

Given  under  our  hands  and  seals  the  day  and  year  first  above  mentioned, 

at in  the  [county]  aforesaid. 

J.  S.  (L.  8.) 

H.  M.       (L.  8.) 

Form  B. 

Certijicate  of  DismisMl  (n). 

T    wit      ^  ^®' ^^  ^®'  Majesty's  justices  of  the  peace  for  the  [county] 

^        *    ) certify,  that  on  the day  of in  the  year  of 

(n)  See  ante,  24  &  25  Vic.  c.  100,  s.  44,  p.  4r)0,  note  (<;). 
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oar  Lord at in  the  said  [cotmty}.  A.  B.  bemg  durged  before 

iM,  and  oonsenting  to  onr  deciding  upon  the  charge  tnminarilj,  fm  that  ht 
the  said  A.  B.  [ttating  the  offemee  charged  and  the  time  amd  fiaee  ftkem  ami 
where  aileged  to  be  eommiUedl  we  did,  having  smnmarilj  adjudicated  thereon, 
diamiM  the  said  charge. 

Given  under  our  hands  and  seals  this day  of ai in 

the  [county]  aforesaid. 

J.  S.         (L.  8.) 
H.  M.      (U  &) 

FOBM  C. 

Coniictum  on  a  Plea  of  OmUtf. 

To  wit      '  ^  ^*  remembered,  that  on  the day  of in  the  year 

f  of  our  Lord at in  the  said  [county],  A.  B.  being 

charged  before  us,  the  undersigned  of  her  Majesty's  justices  of  the 

peace  for  the  said  [county],  for  that  be  the  said  A.  B.  [Ac,  stating  the  ofnta 
and  the  time  and  place  when  and  vfhere  commiUed],  and  pleading  guilty  to 
such  charffe,  he  is  thereupon  convicted  before  us  of  the  said  offence ;  and  we 
adjudge  the  said  A.  B.  for  his  said  offence  to  be  imprisoned  in  the  [house  of 
correction]  at  — ^—  in  the  said  [county],  [and  there  kept  to  hard  labour] 

for  the  space  of 

Given  under  our  hands  and  seals  the  day  and  year  first  above  mentioned 

at .  in  the  [county]  aforesaid. 

J.   &  (L.8.) 

H.  M.       (L.&) 

LAUDANUM.  Administering,  in  order  to  commit  an  indict- 
able offence,  a  felony  ;  24  &  25  Vic.  c.  100,  s.  22. 

LEAD.  Stealing  from  mines,  a  felony ;  24  &  25  Vic.  c.  96. 
8.  39  ;  stealing  it,  when  a  fixture,  a  felony;  id.  s.  31. 

LESSEE  OR  LODGER  Stealing  fixtures  or  chattels  let  to 
hire  with  house  or  lodgings,  a  felony ;  24  &  25  Vic.  a  96,  s.  74. 
Tenants  to  houses  wilfully  damaging  them  or  wilfully  severing 
from  the  freehold  any  fixtures,  a  misdemeanor ;  24  &  25  A^ic. 
c.  97,  s.  13  ;  see  ante.  Waste,  p.  280,  et  seq. 

LETTER  Sending  threatening,  to  kill  or  murder,  a  felony ; 
24  <fe  25  Vic.  c.  100,  s.  16.  To  accuse  of  infamous  crime  with 
intent  to  extort,  a  felony ;  24  &  25  Vic.  c.  96,  s.  46.  Sending 
letters  threatening  to  hum  or  destroy  houses,  buildings,  ship^, 
&c.  felony ;  id.  c.  97,  s.  50. 

LI  B  ELS .  Tlio  following  offences  are  misdemeanors  at  common 
law.  Against  religion — as  blasphemous  publications ;  against 
morality — as  obscene  publications,  pictures ;  against  the  law  of 
nations — as  those  upon  the  sovereigns  or  ambassadors  of  foreign 
countries ;  against  the  state  or  constitution  of  the  realm;  against 
the  king's  person  or  title,  or  the  administration  of  his  govern- 
ment ;  against  either  house  of  parliament ;  against  the  courts  of 
justice — as  lil^ellous  asjKirsions  on  the  administration  of  justice ; 
against  th(^  great  men  of  the  realm,  against  magistrate.s,  against 
private  individuals.     By  6  &  7  Vic.  c  96,  a  3,  publishing^  or 
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threatening  to  publish  any  libel,  or  threatening  to  print  or  pub- 
lish, or  proposing  to  abstain  from ;  or  offering  to  prevent  the 
printing  or  publishing  of  any  matter  or  thing  touching  any  other 
person,  with  intent  to  extort  any  money  or  security  for  money, 
or  any  valuable  thing  for  such  or  any  other  person,  or  with  intent 
to  induce  any  person  to  confer  or  procure  for  any  person  any 
appointment  or  office  of  profit  or  trust,  is  a  misdemeanor. 

LLBRAJRY,  Injuring  works  of  art,  books,  &c.  in,  a  misde- 
meanor; 24  &  25  Vic.  c.  97,  s.  39. 

LICENCES.  As  to  the  mode  and  requisites  to  obtain  a  spirit 
licence  before  a  J.  P.  see  ante,  p.  282,  et  seq.  The  principal 
licence  act  now  in  force  is  the  6  Geo.  IV.  c.  81.  It  would  be 
impossible  to  comprise  within  the  scope  of  this  volume  the  com- 
plete detail  of  the  duties  payable  on  excise  licences ;  but  it  is 
hoped  that  the  following  references  to  the  statutes  in  force  relat- 
ing to  them  will  be  found  useful.  By  17  &  18  Vic.  c.  30,  the 
duties  of  excise  on  sugar  is  regulated  in  the  scale  in  s.  I  men- 
tioned. By  s.  2  the  amount  of  duty  on  sugar  used  in  the  brew- 
ing of  beer,  and  on  licences  to  brewers  to  use  sugar,  is  also  settled. 
By  s.  3  these  duties  are  to  be  raised  and  levied  in  the  same 
manner  as  other  excise  duties,  and  all  the  powers  and  penalties 
of  the  excise  acts  are  to  apply  to  this  act.  Brewers  intending  to 
use  sugar  are  to  take  out  licences,  to  make  entry  of  premises  for 
storing  sugar,  and  to  enter  in  the  proper  book  the  hour  intended 
to  mash  or  dissolve  sugar.  By  13  &  14  Vic.  c.  67,  which  relates 
to  distillers*  licences,  brewers  are  to  make  true  entry  of  the 
quantity  of  sugar  used  in  brewing,  under  penalty ;  see  s.  5.  By 
s.  6  it  is  enacted  brewers  are  not  to  retwl  or  sell  beer  at  any 
other  place  than  their  Hcensed  brewery  premises,  or  in  premises 
licensed  for  the  express  i)urpose  under  penalties.  Brewers  may 
take  out  licence  for  the  sale  of  beer  at  any  other  place  as  well  as 
on  their  licensed  brewery  premises ;  s.  7. 

By  6  Geo.  IV.  c.  81,  which  is  the  principal  licence  act,  s.  2 
fixes  the  licence  duty  to  be  paid  on  articles  in  an  alphabetical 
order.  By  s.  4,  persons  Hcensed  under  this  act  to  retail  coffee, 
tea,  &c.  in  Ireland  shall  be  deemed  grocers  entitled  to  a  spirit 
retail  licence  under  the  provisions  of  this  act  and  former  laws. 
S.  6  provides  for  the  granting  of  excise  licences  in  Ireland,  and 
s.  7  for  the  contents  of  such  licence.  By  s.  10  no  one  licensed 
to  authorize  any  person  except  maltsters  to  carry  on  his  trade  in 
more  than  one  separate  and  distinct  set  of  premises ;  but  this 
[)rovision  is  not  to  extend  to  selling  beer,  cider,  or  perry  by  pub- 
licans being  licensed  beer  retailers ;  or  spirits,  wine,  or  sweets  by 
the  licensed  retailers  thereof  at  fairs  or  markets;  s.  11.  No 
licence  to  be  granted  for  selling  beer  or  cider  by  retiiil,  to  be 
drunk  on  the  premises,  without  a  justice's  licence ;  s.  13.    No 
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licence  to  be  granted  to  any  person  to  retail  spirits,  or  foreign 
wines,  or  sweets,  or  made  wines,  or  mead,  or  metheglin,  to  be 
drunk  on  tbe  premises,  who  has  not  a  retail  beer  licence ;  &  14. 
No  licence  for  retailing  aqua  vita^  to  persons  not  licensed  to  sell 
beer  by  retail;  s.  15  ;  licences  taken  out  by  brewers  and  distil- 
lers, and  publicans,  &c.  shall  expire  on  the  10th  October,  and  all 
other  licences  on  the  5th  July,  to  be  renewed  yearly,  and  notice 
to  be  given  21  days  at  least  before  the  expiration  of  his  current 
licence.  Every  such  licence  to  bear  date  from  the  expiration  of 
the  former  licence  when  regularly  renewed ;  and  when  afterwards 
or  otherwise  granted,  from  the  date  of  the  application;  s.  16. 
Licences  may  be  granted  to  new  beginners  for  a  proportionate 
part  of  the  year,  who  shall  pay  duty  accordingly ;  s.  17.  Persons 
who  were  before  licensed,  taking  out  a  new  licence,  shall  not  be 
considered  beginners  unless  the  o^  licence  expired  two  yean 
before  such  new  licence  ib  taken  out;  s.  18.  Licences  may  be 
transferred  to  the  executor's  wife,  children,  or  assignee  of  the 
person  licensed ;  but  in  case  of  retailing  beer  to  be  consumed 
upon  the  premises,  not  without  a  certificate  of  a  J. P.;  s.  21. 
Persons  disabled,  by  conviction,  from  keeping  a  common  inn, 
&c.  shall  not  be  allowed  to  retail  beer  under  any  excise  licence, 
and  clerk  of  the  peace  neglecting  to  deliver  copy  of  conviction  to,- 
forfeit  £10 ;  s.  22.  Upon  the  expiration  of  the  magistrate's 
authority  to  keep  a  public  house  within  the  year  (no  conyiotioii 
having  taken  place),  a  proportionate  part  of  the  duties  on  the 
excise  licences  shall  be  returned ;  &  24.  Persons  licensed  to  put 
up  over  their  premises  their  names  and  trades  ;  penalty  for  not 
so  doing,  or  unlicensed  persons  doing  the  same,  £20 ;  &  25. 
Penalty  for  not  taking  out  the  licences  required  by  this  act ;  s. 
26.  Penalty  on  licensed  persons  not  producing  their  licences 
when  demanded  ;  s.  28.  Duties  on  licence  for  selling  plate,  and 
on  pedlars,  &c.  not  repealed  by  this  act ;  s.  35.  Besides  the 
foregoing  acts,  which  directly  relate  to  the  enactments  concerning 
licences,  see  as  to  licence  to  chemists  making  or  using  stills, 
1  &  2  Will.  IV.  c.  55,  8.  9.  Penalty  on  persons  selling  spirits 
without  a  licence,  see  Illicit  Distillation;  Publicans.  Power 
to  enter  houses  of  persons  licensed  to  retail  spirits  to  be  con- 
sumed elsewhere  than  on  the  premises ;  8  &  9  Vic.  c.  64.  The 
Court  of  Q.  B.  has  lately  held  that  they  have  no  jurisdiction  to 
compel  a  J.  P.  to  sign  a  certificate  of  character,  to  enable  a  party 
to  obtain  a  spirit  licence  under  17  &  18  Vic.  c.  89;  R.  ».  Kings 
Co.  Js.  3  It.  J.  N.  S.  294.  The  court  has  decided  that  in  cases 
of  serious  doubt  as  to  the  construction  of  statutes  and  licences 
thereunder,  it  will  be  slow  to  inflict  penaltied  for  their  infringe- 
ment (o).    Where  an  information  charged  that  a  party  did  know- 

(o)  Sieevena  x,  ^\.TOi^saia.Ti,  \  It.  J^.  N.  S.  169. 
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ingly  harbour  and  conceal,  and  did  also  permit  and  suffer  to  be 
harboured  and  concealed,  certain  contraband  articles,  and  the 
conviction  adjudged  them  to  be  guilty  of  the  offence,  held  that 
the  conviction  did  not  chaise  two  offences,  and  that  there  was 
no  duplicity  (p). 

LIGHTS.  Unlawfully  exhibiting  any  false  light  or  signal  with 
intent  to  bring  any  ship  or  vessel  into  danger  :  or  unlawfully  and 
maliciously  doing  anything  tending  to  the  immediate  loss  or  de- 
struction of  any  ship  or  vessel  in  distress,  felony  ;  1  Vic.  c.  89, 
s,  5.    See  Mercantile  Shipping. 

LIME  AND  BRICKS.  By  3  Geo.  II  c.  14,  s.  11,  Ir.,  every 
person  who  shall  make,  &c.  bricks  for  sale,  shall  dig  and  turn  the 
clay  before  the  November  preceding  the  burning ;  and  shall  only 
use  the  proper  brick  earth,  and  temper  the  clay  before  the  Feb- 
ruary preceding  the  burning ;  and  shall  pick  same  clear  of  stones, 
and  particularly  Hmestone,  and  shall  not  mould  any  bricks  after 
25th  November,  and  before  25th  March  following.  By  s.  12, 
bricks  shall  not  be  less  than  nine  and  a-half  inches  long,  four  and 
a-half  inches  broad,  and  two  and  a-half  inches  thic^  and  the 
clay  must  stick  together  when  taken  up  by  a  common  pitchfork 
of  two  grains  or  tangs.  By  s.  13,  penalty  for  making  bricks 
otherwise  than  by  this  act  directed,  before  two  J.Ps.,  20s  per 
thousand.  Sec.  14  directs  the  appeal  to  next  quarter  sessions  for 
the  county,  &c.  where  distress,  &c.  was  made.  If  any  carter, 
carman,  <&c.  shall  deliver  false  measure  of  lime,  bricks,  stone, 
sand,  or  any  other  building  materials,  on  being  convicted  before 
one  J,  P.,  forfeits  20s.  or  three  months'  imprisonment ;  by  s.15,  a 
penalty  is  imposed  for  improper  placing  of  timber  in  walls  of 
houses  in  any  city  or  town. 

LINEN.  Stealing  linen  goods  in  process  of  manufacture,  a 
felony,  24  &  25  Vic.  c.  96,  s.  62  ;  damaging  linen  goods  in  pro- 
cess of  manufacture  or  the  machinery,  a  felony,  id.,  c.  97,  s.  14. 
22  &  23  Vic.  c.  25,  contines  the  Linen  Acts  now  in  force  in  Ire- 
land, five  years.  The  statutes  now  in  force  regulating  the  ma- 
nufacture of  linen  in  this  country  are  the  5  &  6  Will.  IV.  c. 
27,  and  7  &  8  Vic.  c.  49.  The  statutes  relating  to  the  frauds 
and  abuses  committed  by  weavers,  sewers,  and  other  persons  in 
the  linen  manufacture,  and  for  the  better  payment  of  their 
wages,  are  the  3  &  4  Vic.  c.  91  :  5  &  6  Vic.  c.  68 ;  and  7  &  8 
Vic.  c.  47.  By  5  &  6  Vic.  c.  68,  in  proceeding  under  search 
warrant  for  things  embezzled,  proof  not  to  be  deemed  necessary 
where  oath  is  made  of  reasonable  suspicion  that  a  person  has  in 
his  possession  such  things  ;  s.  3.  The  chief  constable's  power  of 
seizing,  without  warrant,  yams,  &c.  suspected  to  be  stolen,  re- 

(p)  B.  V.  M'Naughten,  8  Ir.  L.R.  93. 
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pealed,  and  in  lieu  thereof  power  given  to  place  a  constable  in 
charge  of  the  premises,  to  prevent  the  removal  of  suspected  pn>- 
perty  ;  s.  4.  If^  upon  conviction,  embezzled  property  be  restored 
to  the  owner,  the  expenses  of  the  prosecution,  imless  paid  by  the 
party  convicted,  must  be  first  paid  thereout.  By  3  &  4  Vic.  c. 
91  (linen  Act),  so  much  of  5  &  6  Will  IV.  c.  27,  as.  29  &  30, 
as  relates  to  the  embezzlement  of  materials,  and  to  manufacturere 
and  weavers,  repealed.  Persons  convicted  of  pawning  or  em- 
bezzling any  of  the  materials  mentioned  in  this  act,  to  forfeit  the 
full  value  of  the  same,  with  costs,  and  penalty  not  exceeding  £5 ; 
in  default  of  payment,  the  prisoner  imprisoned  not  exceeding  two 
months  ;  ss.  1  &  2.  {For  tfie  appUcationof  the  pencUty  after  coin- 
pensation,  see  Fines  and  Penalties  Act,  p.  389 .)  Persons  knowingly 
purchasing  or  receiving  stolen  materials  or  tools,  guilty  of  a  mis- 
demeanour ;  s.  3  ;  as  also  persons  knowingly  selling,  pawning, 
&c.  stolen  materials  or  tools ;  s.  4.  J.  P.  empowered  to  issue 
his  warrant  for  the  apprehension  of  offenders  against  this  act,  and 
to  commit  them  for  trial  at  the  sessions,  but  the  prosecutor  is 
exclusively  entitled  to  decide  whether  he  shall  prosecute  in  a 
summary  manner  at  the  next  court  of  petty  sessions  or  other- 
wise ;  s.  5.  J.  P.  empowered  to  grant  search  warrants,  and  to 
detain  property  or  persons ;  and  those  convicted  of  having  stolen 
property  in  their  possession  are  guilty  of  a  misdemeanour,  and 
to  be  dealt  with  as  afterwards  mentioned  ;  s.  6.  Officers,  con- 
stables, and  others  to  apprehend  suspected  persons,  and  to  lodge 
them,  with  the  property,  in  the  police  office  ;  and  persons  so  ap- 
prehended, and  not  proving  that  the  property  is  honestly  come 
by,  guilty  of  a  misdemeanour,  and  to  be  punished  as  hereinafter 
mentioned ;  s.  8.  Adjournment  of  time  for  trial  allowed  on 
prisoner  finding  bail;  s.  9.  Persons  found  guilty  of  a  misde- 
meanour in  having  purloined  or  embezzled  goods,  &c  in  addition 
to  being  deprived  of  the  goods,  shall  forfeit  any  sum  not  exceed- 
ing £20  for  each  offence,  together  with  costs  if  tried  at  petty 
sessions,  or  not  exceeding  £40  with  costs  if  tried  at  quarter  ses- 
sions ;  in  default  of  payment,  imprisonment  for  any  period  not 
exceeding  three  months,  if  convicted  at  petty  sessions,  or 
six  months  if  convicted  at  quarter  sessions,  unless  payment 
sooner.  (As  to  the  appli/Mtion  of  the  penalty,  see  "  Fines  and 
Penalties  Act/*  ante,  p.  389.)  If  at  the  time  of  conviction  there 
is  no  proof  of  ownership  of  property  in  the  convict's  possession, 
the  J.  P.  shall  cause  the  same  to  be  deposited  in  a  place  of  safety 
for  not  exceeding  thirty  days,  and  advertise  it,  and  give  notice 
where  the  same  may  be  ins})ected  ;  s.  11.  Owners  of  materials 
delivered  to  weavers,  &c.,  to  be  worked  up,  may  at  all  reasonable 
hours  enter  into  shops  or  outhouses  to  inspect  such  materials ; 
and  in  case  of  ivifusal,  the  owner  may  apply  to  J.  P.  for  a  march 
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warrant ;  8.  13.  J.  P.  may  grant  a  warrant  on  complaint  on  oath 
that  a  person  is  about  to  abscond;  and  if  he  sliall  have  absconded, 
or  shall  not  give  secfurity  for  the  materials,  the  J.  P.  may  issue 
tlie  warrant  for  entering  the  house  of  the  person  and  taking  pos- 
8<*ssion  of  the  materials,  when  they  may  be  delivered  to  the 
owner.  If  all  the  materials  cannot  be  produced,  they  shall  be 
deemed  to  have  been  embezzled  or  purloined  ;  s.  14.  Kthe  owner 
bring  a  malicious  charge  against  the  weaver,  J.  P.  may  award 
him  a  sum  not  exceeding  £10,  leviable  by  distress;  s.  15.  TickeU 
of  particulars  shall  be  given  out  vrith  the  work,  and  a  duplicate  or 
copy  to  be  kept  in  a  weaving  book,  and  to  be  evidence  of  agree- 
ment ;  8.  16.  Manufacturers  neglecting  or  refusing  to  give  tickets 
or  produce  duplicates,  deprived  of  remuneration  under  this  act  ; 
8.  17.  "Weavers,  &c.  not  fulfilling  their  agreement,  or  returning 
the  work  before  finished,  being  convicted,  shall  forfeit  a  sum  not 
exceeding  £2,  together  with  costs  ;  and  in  default  of  payment, 
committed  for  term  not  exceeding  one  month,  unless  payment 
sooner ;  &  18.  Persons  receiving  materials  to  be  manufactured 
in  a  fictitious  name,  or  delivering  the  same  to  any  other  person 
without  the  consent  of  the  owTier,  &c.  shall  be  liable  to  the  same 
punishment  as  those  not  fulfilling  their  engagements;  s.  19. 
J.  P.  at  petty  sessions  shaU  issue  warrant  to  constable  to  take 
j^ossession  of  property  entrusted  to  any  j)er8on  committed  for  em- 
bezzling a  part,  or  convicted  of  any  other  offence  against  the  act ; 
8.  20.  Masters  refusing  to  pay  wages  to  workmen  when  due,  may 
be  summoned  before  a  court  of  petty  sessions,  where  the  case 
shall  be  hoard  and  determined  ;  sec.  22.  Masters  not  furnishing 
sufficient  materials  to  workmen,  and  thereby  keeping  them  idle, 
may  be  summoned  before  a  court  of  petty  sessions,  when  reason- 
able remuneration  may  be  awarded,  leviable  with  costs  by  dis- 
tress and  sale  ;  and  if  question  arise  which  J.  P. s  are  unable  to 
decide  upon,  they  may  refer  it  to  arbitration,  under  5  Geo.  IV. 
c.  96,  an  act  to  consolidate  and  amend  the  laws  relating  to  the 
arbitration  of  disputes  between  masters  and  workmen  ;  s.  23. 
If  a  malicious  charge  be  brought  before  sessions,  there  may  be 
awarded  to  the  defendant  a  sum  not  exceeding  £20,  payable  by 
the  prosecutor  and  leviable  by  distress  and  sale ;  s.  24.  Scale  of 
imprisonment  on  summary  conviction  under  this  act  not  specially 
provided  for,  to  be  for  any  term  not  exceeding  one  month,  where 
the  amount  of  the  forfeiture  with  costs  shall  not  exceed  £5,  two 
months  where  not  exceeding  £10,  and  in  any  other  case  not  ex- 
ceeding three  months ;  s.  25  (q).  Proceedings  must  be  commenced 
within  four  months  from  offence,  and  the  J.  P.  of  the  district  in 
which  the  work  is  given  out  shall  have  authority  to  act,  and  the 
court  of  sessions  to  hear  and  determine  ;  s.  26.     One  J.  P.  com- 

(9)  See  Petty  Se«ioii8  Act,  p.  348. 
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potent  to  receive  information  and  issue  warrant  or  summons,  and 
adjudication  of  petty  sessions  may  be  enforced  by  one ;  s.  27. 
Appeals  under  this  act  are  to  bo  conducted  in  all  respects  as  ap- 
})eals  are  to  be  directed  to  be  carried  out  in  the  Petty  Sessions 
Ireland  Act,  1851.  See  chap,  on  appeals,  ante,  p.  181.  Where  a 
ticket  under  3  &  4  Vic,  c.  91,  contained  a  special  clause  that  the 
whole  of  the  cloth  must  be  returned  within  five  weeks  from  date, 
or  Is.  6d.  to  be  deducted  for  every  week  longer  kept^  it  was  held 
that  though  such  an  agreement  was  not  in  tenns  contemplated 
by  the  1 6th  section  of  the  act,  it  was  not  opposed  to  its  policy  ; 
and  that  where  the  employer  had  been  summoned  before  the 
petty  sessions  for  the  wages  stipulated  in  the  ticket,  he  was  en- 
titled to  set  off  the  penalty  for  delay.  Dobbin  v.  Aiken,  10  Ir. 
C.  L.  R  130. 

By  5  &  6  Will.  IV.  c.  27,  all  flax  exposed  for  sale  in  fair  or 
market  to  be  of  equal  cleanliness  and  quality  in  each  parcel ;  the 
])enalty  on  seller  or  owner  not  exceeding  Is.  per  stone;  s.  8. 
II(5gulations  as  to  reeling  and  counting  hnen  yam  when  sold 
in  fair  or  market ;  penalty  on  selling  yam  not  conformably,  from 
Id.  to  4d.  per  hank.  Not  to  extend  to  mill-spun  yam  ;  &  2. 
Weaver  to  weave  two  coarse  threads  one-fourth  of  an  inch 
asunder  across  each  end  of  every  piece,  and  write  his  name  and 
residence  close  to  such  threads  ;  and  also  mark  on  the  outside 
fold  the  length  and  breadth  of  every  piece.  Penalty  for  neglect 
not  exceeding  5s.  at  the  discretion  of  J.  P.  before  whom  com- 
plaint is  made  ;  s.  4.  Yard-wide  linen  at  or  exceeding  the  set 
of  1200,  to  be  thirty-seven  and  a  half  inches  broad  when  brown; 
under  the  set  of  1200,  thirty-six  inches ;  seven-eighths  when 
brown  to  be  thirty-two  inches  broad  ;  tlu^e-quarters,  twenty- 
eight  ;  nine-eights,  forty-one ;  five-quarters,  forty-five  ;  six  quar- 
ters, fifty-four.  Penalty,  5s.  to  10s.  for  each  piece  sold  in  open 
fair,  &c.  s.  5.  Brown  unbleached  linen  exposed  for  sale  in  open 
fair  or  market  to  be  in  open  folds,  no  ways  tied  at  either  ends  or 
in  middle.  Penalty,  from  2s.  6d.  to  6s.  for  every  piece  so  ex- 
posed or  sold  ;  s.  6.  Linen  to  be  of  equal  fineness  thioughont. 
Penalty,  2s.  6d.  to  £1  for  each  piece ;  s.  7.  Linen  not  to  be 
pasted,  or  spouted,  or  stained  with  any  material  making  it  diffi- 
cult to  bleach.  Penalty,  5s.  to  20s.  each  piece  ;  8.  8.  Provisions 
of  act  not  to  extend  to  jflax,  yam,  or  linen,  unless  sold  in  open 
market ;  s.  12.  On  complaint  on  oath  for  selling  not  confo^ 
mably,  or  for  fraud  in  preparation  or  manufacture,  J.  P.  to  sum- 
mon three  skilful  persons,  one  named  by  complainant^  one  by 
party  complained  against,  third  by  J.  P.;  in  defiault^  J.  P.  to 
nominate  instead  of  party  making  default  The  three  penons 
sworn  to  give  true  verdict,  and  their  verdict  conclnsiTe.  If 
complaint  ill-founded,  compensation  for  loss  of  time  and  expense 
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to  he  given,  recoverable  as  j^enalty  would  have  been  if  well 
founded  ;  s.  10.  If  buyer  refuse  to  pay,  or  seller  to  deliver, 
without  just  cause  on  complaint  in  twenty-four  hours,  J.  P.  to 
summon  the  parties  and  inflict  penalties  not  exceeding  10s., 
leviable  by  distress  of  goods  of  party  against  whom  he  shall  de- 
cide ;  s.  11.  Duties  of  sejil-masters,  and  penalty  for  neglect  of 
duty  from  5s.  to  20s.  ;  s.  21.  No  person  to  buy  in  fair  or  mar- 
ket any  unbleached  linen  not  sealed.  Penalty,  6s.  per  piece ; 
8.  22.  Brown  linen  to  be  measured  between  seal  and  se^  bad 
ends  not  taken  in  ;  and  bought  and  sold  by  statute  yard,  and  no 
allowance  but  a  thumb.  Penalty,  2s.  6d.  to  6s.  ;  s.  23.  Buyers 
may  recover  from  seal  masters  for  damage  or  deficiency  in  linen 
full  value  of  loss  or  damage  ;  s.  24.  Inspectors  to  examine  all 
brown  linen,  linen  yam,  or  flax  exposed  in  fair  or  market ;  and 
seize  any  not  conformable  to  act,  and  carry  same  before  J.  P. ;  or 
if  none  forthwith  found,  may  detain  some  forty-eight  hours  ;  and 
when  required  by  committee,  return  diary  of  proceedings,  seiz- 
ures or  informations,  and  fines,  and  pay  amount  of  fines  to  com- 
mittee ;  s.  26.  Persons  entrusted  with  linen,  hempen,  or  cotton 
yam,  or  materials,  or  tools  for  manufacturing,  selling,  pawning, 
or  embezzling,  and  receiving,  knowing,  &c.  to  forfeit  three  times 
value  ;  s.  27.  Weavers  to  fulfil  their  agreements  on  pain  of  for- 
feiting full  value  of  yam  entmsted,  or  full  price  agreed  for  weav- 
ing same  ;  s.  28.  Neglect  to  return  yam,  materials,  or  tools>  &c. 
after  fourteen  days'  notice,  deemed  embezzlement ;  s.  29.  Ma- 
nufacturers declaring  on  oath  suspicion  that  person  entrusted  by 
them  with  linen,  hempen  or  cotton  yarn,  or  tools,  &c.  is  about  to 
abscond,  justice  of  peace  may  order  restoration,  or,  in  default,  ap- 
j)rehension ;  and  unless  security  given  to  return  article  entmsted 
in  specified  time,  may  issue  search  warrant  and  restore  possession, 
owner  making  compensation  for  the  labour  thereon ;  s.  30.  Com- 
plaints where  penalty  does  not  exceed  £6  may  be  heard  before 
one  J.  P.  or  chief  magistrate  of  a  town,  who  may  examine  on 
oath,  and  award  the  penalty  directed  by  this  act ;  and  in  default 
of  payment  issue  warrant  for  distress  and  sale  of  the  offender's 
good's  and  chattels ;  overplus,  if  any,  after  payment  of  penalty 
and  costs,  returned  ;  and  if  no  suflicient  distress  may  commit  for 
one  month,  unless  penalty  sooner  paid ;  s.  32.  See  infra^  7  &  8 
Vic.  c.  47,  s.  2.  On  complaint  against  seal  master,  if  he  reside 
more  than  five  miles  distant,  sufficient  if  summons  put  in  post- 
office  of  town  where  complaint  made,  four  days  previous  to  day 
of  hearing ;  s.  33.  Otience  in  one  county  and  the  linen  exposed 
for  sale  and  seized  in  another,  complaint  against  seal  master  de- 
terminable before  J.  P.  in  latter ;  s.  34.  As  to  application  of 
penalties,  vide  Fines  and  Penalties  Act,  1851,  ante  p.  389. 
By  7  &  8  Vic.  c.  47,  s.  2,  it  shall  be  lawful  for  any  J.  P.,  when 
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adjudicating  under  5  &  6  Will  TV.  c.  27,  to  inflict  any  penalty 
wh.'itMoever,  not  being  greater  than  the  maximum  penalty  assigii- 
ed  for  such  offence  by  said  act ;  and  by  s.  8,  it  is  enacted  that 
fairs  and  markets  for  the  sale  of  linen  are  to  be  held  between  the 
hours  of  10  and  2  o'clock  throughout  the  year,  instead  of  at  the 
times  tixed  by  5  &  6  Will.  IV.  c.  27. 

LOADED  ARMS  are  defined  to  be,  under  the  Offences  against 
tlie  Person  Act,  24  &  25  Vic.  c.  100,  s.  19,  any  gun,  pistol,  or 
other  arms  which  shall  be  loaded  in  the  barrel  with  gunpowder 
or  any  other  explosive  substance,  and  ball,  shot,  slug,  or  other 
iiestnictive  material,  although  the  attempt  to  discliarge  the  same 
may  fail  from  want  of  proper  priming  or  other  cause.  Attempt- 
ing to  discharge  with  intent  to  murder,  felony,  24  &  25  Vic 
c.  100,  s.  14. 

LOAN  SOCIETIES,  Act  to  Consolidate  and  Amend  the  Laws 
f<»r  the  Regulation  of  Charitable  Loan  Societies  in  Ireland,  6  &  7 
\^i('.  c.  91;  penalties  recoverable  before  any  J.  P.  having  juris- 
diction where  defendant  resides  or  where  the  society's  office  m« 
situate. 

LOCK,  on  river,  canal,  &c..  Destroying,  &c.,  a  felony ;  24  &  25 
Vic.  c.  97,  ss.  30,  31. 

LODGER,  stealing  property  let  to  him,  felony ;  24  &  25  Vic. 
c.  96,  8.  74. 

LODGING  HOUSES.  See  Towns'  Improvement.  Doubts 
having  arisen  whether  the  14  &  15  Vic.  c,  28,  and  16  &  17  Vic. 
c.  41,  extended  to  Ireland,  those  two  statutes  have  been  declared 
as  applicable  by  23  Vic.  c.  26.  The  expression  lodging-house 
means  a  house  in  which  lodgers  are  housed  for  a  less  period  than 
one  week  at  a  time,  at  an  amount  not  exceeding  4d.  per  head 
})er  night ;  17  &  18  Vic.  c.  103,  s.  1.  It  shall  not  be  lawful  to 
keep  or  use  as  a  lodging-house  any  house  within  any  town  the 
population  of  which  exceeds  3,000,  unless  the  house  is  registered 
as  a  lodging-house ;  s.  45.  By  10  &  11  Vic.  c.  34,  s.  117,  tiie 
commissioners  are  to  keep  a  register  of  lodging-house  keepeis, 
and  make  rules  for  promoting  cleanliness  and  ventilation ;  penalty 
on  neglect  of  lodging-house  keeper  not  complying  with  the  pn> 
visions  of  the  Towns  Improvement  Clauses  Act^  10  &  11  Vic  c. 
34,  not  exceefling  40s.  for  each  ofience;  s.  118. 

LOOM,  Lijuring,  used  in  any  manufacture,  felony ;  24  &  25 
Vic.  c.  97,  8.  14. 

LORD'S  DAY.    See  Sunday,  Breach  op. 

LUNATICS.  See.  ante  p.  289,  for  mode  to  be  adopted  on  the 
apprehension  of  a  dangerous  lunatic.  By  5  &  6  Vic.  c  123,  &  3, 
no  person  to  keep  a  house  for  the  reception  of  two  or  moi^ 
insane  persons,  unless  the  same  be  licensed,  and  J.  P.  at  quarter 
sessions  have  authority  to  grant  licence,  under  the  hand  and  setl 
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of  three  or  more  J.  P.s ;  ss.  3  to  5.    This  act  has  been  contmued 
by  24  &  25  Vic.  c.  57,  to  the  end  of  the  sessions  of  1865. 

By  2  &  3  Vic.  c.  51,  s.  4,  if  any  anny  pensioner  shall  become 
insane,  one  J.  P.  of  the  place,  upon  proof  of  such  insanity,  shall 
certify  the  same  to  the  commissioner  of  Chelsea  Hospital ;  s.  5. 
By  16  &  17  Vic.  c.  96,  if  any  superintendent  officer,  nurse,  &c. 
abuse,  or  ill-treat,  or  neglect  any  patient,  he  is  liable  to  forfeit  for 
such  oifence,  before  two  J.  P.8,  any  sum  not  exceeding  £20 ;  s.  9. 
Under  the  9  &  10  Vic.  c  115,  s.  3,  any  person  not  being  a 
criminal  lunatic  within  the  8  &  9  Vic.  c.  107,  may  be  discharged 
from  any  district  lunatic  asylum  without  the  order  of  the  Lord 
Lieutenant,  as  in  the  case  of  other  lunatic  poor,  in  case  it  shall 
be  duly  certified  by  medical  certificate  that  such  person  has 
become  of  sound  mind,  or  has  ceased  to  be,  or  is  not  a  dangerous 
lunatic  or  dangerous  idiot. 

MACHIKE  for  agricultural  purposes,  or  used  in  any  manu- 
factory, &c.,  damaging,  a  felony ;  24  &  25  Vic  c.  97,  a  15. 
Roitously  destroying  same,  also  a  felony;  id.  s.  11. 

MAINTENANCK    aS^^  Poor. 

MALICIOUS  mJURIES.  See  the  titles  Arson,  Building, 
Ship,  and  other  subjects  of  malicious  injuries.  For  mode  of 
obtaining  compensation  before  grand  jury,  see  ante,  p.  265,  et  seq. 
See  Malicious  Injuries  to  Property  Act,  24  &  25  Vic.  c.  97,  and 
so  much  of  same  as  gives  summary  jurisdiction  to  magistrates, 
ante,  p.  439  ;  16  &  17  Vic.  c.  38,  intituled  an  act  to  extend  the 
remedies  for  the  compensation  of  malicious  injuries  to  property 
in  Ireland.  Any  person  who  shall  spoil  or  injure  any  species  of 
property  not  specially  provided  for,  when  the  injury  exceeds  the 
sum  of  £5,  sludl  be  guilty  of  a  misdemeanor ;  24  &  25  Vic.  c.  97, 
8.  51. 

MALT  HOUSE,  Setting  fire  to,  felony;  24  &  25  Vic.  c.  97, 
8.  3.     Kioters  demolishing,  like  offence  ;  id.  s.  11. 

MANAGER  of  company  fraudulently  converting  property,  or 
keeping  fraudulent  accounts,  or  destroying  books,  a  misdemeanor ; 
24  &  25  Vic.  c.  96,  ss.  81,  82,  83. 

MAN-TRAPS.  Setting  man-traps,  spring-guns,  &c  a  misde- 
meanor ;  24  &  25  Vic.  c.  100,  s.  31. 

MANUFACTORY.  Rioters  demolishing  building  or  engines 
therein,  a  felony ;  24  &  25  Vic.  c.  97,  s.  11.  Iiyuiing  building, 
a  misdemeanor ;  id.  s.  12.  Setting  fire  to,  whether  any  person 
be  therein  or  not,  a  felony  ;  id.  ss.  2,  3. 

MANUFACTURE.  Stealing  things  in  process  of,  a  felony ; 
24  &  25  Vic.  c.  96,  s.  62.  Damaging  goods  in  process  of^  a 
felony  ;  24  &  25  Vic.  c.  97,  s.  14. 

MAP.  Stealing  any  map  relating  to  land,  a  felony;  24  &  25 
Vic.  c.  96,  ss.  1,  28. 
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MARINE  MUTINY.  Regnlations  of  Marine  Mutiny  Act, 
[which  is  annual],  enforced  by  summary  proceeding  before  justices 
by  24  Vic.  c.  8,  s.  51,  et  seq. 

MARKET  AND  FAIRS.  See  as  to  offence  of  obstructing 
corn,  &c.  going  to  or  from,  ante,  p.  448.  See  Index.  /Sec  as  to 
disputes  in,  ante,  p.  413,  also  Petty  Sessions  Act,  ante,  p.  327, 
for  jurisdiction  to  hear  offence  out  of  petty  sessions.  See  also 
Market  Jurors  Act;  27  Geo.  UL  c.  46;  and  28  Geo.  III.  c  42. 
By  27  Geo.  III.  the  market  jurors  are  empowered  to  inspect 
bakers'  shops,  &c.  and  weights  and  measures,  and  if  bread  frau- 
dulent, or  weights,  &c.  deficient,  may  seize  and  carry  to  J. P.; 
ss.  1  &  2.  It  has  been  decided  that  when  a  complaint  has  been 
made  to  a  single  magistrate,  that  a  party  has  been  guilty  of  an 
offence  amounting  to  a  fraud  in  or  relating  to  the  sale  of  the 
goods,  the  magistrate  has  jurisdiction  to  proceed  to  hear  and 
determine  the  case  out  of  petty  sessions ;  and  in  making  any 
order  in  such  a  case,  it  is  sufficient  to  follow  the  form  of  order 
given  in  the  Petty  Sessions  Act,  ante,  p.  150;  ««  R.  v.  Mayor  of 
Clonmel,  4  Ir.  J.  N.  S.  151 ;  see  also  ante,  tit.  Bread  and  Fiotm, 
for  the  Bakers'  Act,  1  &  2  Vic.  c.  29.  It  was  recently  decided 
in  the  Queen's  Bench,  in  Ireland,  Michaelmas  Term,  1859,  in 
Mahony  v,  Wright,  that  the  provisions  of  the  Market  Jurors*  Act 
were  not  repealed  by  the  Bread  Act,  1  &  2  Vic.  c.  28,  and  that 
the  functions  of  the  market  jurors  stiU  remained  to  be  performed, 
although  the  penalties  were  to  be  inflicted  under  the  latter  sta- 
tute. See  10  Vic.  c.  14,  for  offence  of  selling  unwholesome  meat ; 
also  6  &  7  Will.  IV.  c.  38,  regulating  booths  and  tents  in  fSairs ; 
by  s.  3  they  are  not  to  be  open  for  saie  of  wine  or  beer  at  any 
hour  between  6  o'clock,  p.m.,  and  9  o'clock,  a.m.,  in  summer,  and 

3  o'clock,  p.m.,  and  9  o'clock,  a.m.,  in  winter,  under  penalty  of  £2 ; 
«!0  2  &  3  Vic.  c.  76,  s.  6,  for  power  to  sell  beer,  &c.  at  fairs.    See 

4  Anne,  c.  8,  by  which  cattle  unsold  may  be  carried  off  without 
paying  toll,  and  a  penalty  for  demanding  it  is  imposed ;  ss.  3  &  4. 

MAERIAGE.  Any  degraded  clergyman,  or  any  layman  cele- 
brating any  marriage  between  two  reputed  Protestants,  or  between 
a  reputed  Protestant  and  a  Papist,  felony,  by  12  Greo.  I.  c  8, 
8.  1 ;  5  Vic.  sess  2,  c.  28,  ss.  1  &  17.  Any  person  wilfully 
solemnizing  any  marriage  (unless  by  special  licence  in  any  other 
place  than  a  church  or  chapel,  &c.)  felony,  by  7  &  8  Vic  c  81, 
s.  45.  This  section  excepts  such  marriages  as  might  be  lawfully 
celebrated  by  a  Koman  Catholic  priest,  and  marriages  between 
Quakers  according  to  the  usage  of  Quakers,  or  between  Jews. 
But  a  marriage  celebrated  by  a  Boman  Catholic  priest  between 
two  Protestants  renders  the  person  celebrating  it  liable  to  be 
indicted  for  felony  imder  this  act,  because  it  is  not  a  maniage 
which  could  be  lawfully  celebrated  at  the  time  of  paanxig  (lui 
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act,  all  such  marriages  being  rendered  null  and  void  by  19  Geo. 
II.  c,  13.  Knowingly  solemnizing  a  marriage  in  any  registered 
building  or  office,  in  the  absence  of  the  registrar,  or  otherwise 
contrary  to  the  provisions  of  this  act,  felony,  by  7  &  8  Vic.  c.  81, 
8.  45.  Knowingly  granting  any  marriage  licence,  or  publishing 
any  marriage  bans,  after  the  issue  of  such  licence  or  publication 
of  such  bans  shall  have  been  lawfully  forbidden  by  some  person 
authorized  so  to  do,  felony,  by  7  &  8  Vic.  c.  81,  s.  46.  Eegistrar 
o^  forging,  altering,  &c.  felony ;  24  &  25  Vic.  c.  98,  s.  36. 
Forging  certificate  of  marriage,  like  offence  ;  id.  s.  35. 

MASTER  AND  SERVANT,  &c.    See  Index;  Apprbnticb; 
Combination.     See  also  14  &  16  Vic.  c.  92,  s.  16,  ante  p.  409. 

By  8  &  9  Vic.  c.  128,  reciting  5  Geo.  IV.  c.  96,  it  is  provided 
that  manufacturer  is  to  deliver,  with  warp,  a  ticket  of  work, 
which  is  to  be  evidence  in  cases  of  dispute ;  and  it  provides  for 
the  recovery  of  wages  and  sums  due  for  work,  together  vrith  costs 
for  loss  of  time;  s.  7.  By  8  &  9  Vic.  c.  77,  similar  provisions 
as  in  the  last  mentioned  act,  and  also  reciting  5  Geo.  IV.  c.  96. 
1  Vic.  c.  67,  reciting  5  Geo.  IV.  c.  96,  extends  the  period  for 
workmen  making  complaints  for  other  causes  than  bad  materials, 
to  14  days  ;  s.  I.  By  5  Geo.  IV.  c.  96,  dis^preements  respect- 
ing payments  for  work,  compensation  to  workmen  for  purchase 
of  implements,  disputes  respecting  length  or  quality ;  or  in  the 
cotton  manufacture,  or  arising  out  of  the  particular  trades  or 
contracts  relating  thereto,  which  cannot  be  mutually  adjusted, 
may  be  settled  as  in  sec.  3  of  this  act ;  s.  2.  Complaints  by 
workmen  as  to  bad  materials  shall  be  made  in  three  weeks  of 
receiving  the  same,  and  as  to  any  other  cause  in  six  days  after ; 
ib.  Nothing  in  act  to  authorize  any  J.  P.  to  establish  a  rate  of 
wages,  unless  with  the  mutual  consent  of  workman  and  master ; 
ib.  A  J.  P.  may  be  appointed  referee  by  mutual  consent ;  or 
on  complaint  of  either  party  may  appoint  four  or  six  to  be  arbi- 
trators, half  masters,  half  worlonen  of  place  ;  of  the  former  of 
whom  the  master,  and  of  the  latter  the  workman  shall  choose 
one,  to  finally  determine ;  s.  8.  Appointment  of  other  referees, 
where  those  appointed  refuse  or  delay  to  accept  the  reference,  or 
accepting  do  not  act  therein  ;*a  4.  Meeting  of  referees,  notice 
of  which  shall  be  given  and  the  form  of  J.  P.'s  order  certifying 
nomination  of  referees ;  place  for  the  meeting  of  the  referees, 
which  is  to  be  near  the  place  where  the  works  are  carried  on, 
and  for  the  attendance  of  the  parties,  see  ss.  5,  6,  7.  The  arbi- 
trators and  referees  shall  meet  where  place  fixed,  and  by  examin- 
ation of  thing  in  dispute,  and  witnesses,  whom  they  may  swear, 
proceed  to  determine  matter  in  dispute,  and  their  award  shall  be 
final ;  s.  8.  The  arbitrators  and  referees  may  issue  summonses 
for  the  attendance  of  witnesses,  and  if  refractory,  a  J.  P.  mav  upon 
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proof  thereof  commit  such  person  to  prison  for  not  exceeding 
two  calendar  months,  nor  less  than  seven  days.  The  form  of 
commitment  to  be  as  in  the  schedule  to  this  act ;  ss.  9  &  27. 
In  case  arbitrators  and  referees  cannot  agree,  or  shall  not  make 
their  award  within  the  tliree  days  of  their  appointment,  they  are 
to  go  before  the  J.  P.  by  whom  they  were  appointed,  or  in  his 
absence  or  indisposition,  before  some  other,  who  shall  investigate 
the  case  and  determine  the  same ;  s.  10.  In  case  either  arbitra- 
tor or  referee  neglects  or  refuses  to  appear  before  J.  P.,  he  may 
determine  the  matter  upon  the  statement  of  those  who  shall 
come  before  him;  s.  11.  No  magistrate,  being  also  a  master 
manufacturer  or  agent,  shall  act  in  matters  under  this  act ;  8. 
12.  Disputes  may  be  adjusted  by  any  other  mode  of  arbitration 
upon  which  the  parties  may  agree,  and  the  same  proceedings  used 
to  enforce  award  ;  s.  13.  Partners,  agents,  and  servants  of  mas- 
ters to  be  considered  as  principals,  and  they  shall  obey  the  award 
and  be  in  all  respects  liable  as  if  the  proceedings  were  against  the 
I>rincipal ;  s.  14.  Masters  not  resident  on  the  spot  may  depute 
another  person  to  act  for  them ;  and  where  the  master  becomes 
bankrupt  after  proceedings  commenced,  his  trustee  or  assignee  is 
liable ;  but  the  money  awarded  is  recoverable  out  of  the  mastei's, 
not  out  of  the  assignee's  estate ;  ss.  15,  16.  Where  the  com- 
plainant is  a  married  woman,  the  proceedings  are  to  be  in  the 
name  of  the  husband  ;  if  infant,  of  the  parent ;  or  if  both  dead, 
of  any  of  kin ;  or  if  apprentice,  of  any  surety  in  indenture;  or  if 
none  such,  of  any  person  nominated ;  s.  17.  Ticket  of  particulars 
shall  be  given  out  with  the  work,  to  be  evidence  in  all  cases,  and 
duplicates  of  such  tickets  to  be  kept  by  master ;  ss.  18,  19. 
Manufacturer  receiving  any  article  without  objection  within 
twenty-four  hours  cannot  make  one  on  account  of  work  received; 
s.  21.  The  performance  of  the  award  may  be  enforced  by  dis- 
tress, and  failing  that,  the  party  shall  be  imprisoned  for  not  ex- 
ceeding three  months  ;  s.  24.  Where  the  execution  of  the  war- 
rant of  distress  may  be  ruinous  to  the  family,  the  J.  P.  may  with- 
hold the  same,  and  commit  the  defaulter  to  prison  for  not 
exceeding  three  months ;  s.  25.  On  payment  of  the  sum  awarded, 
with  costs  and  charges,  the  pcCrty  shall  be  discharged  from 
prison  ;  s.  26.  List  of  ifees  on  proceedings  ;  s.  80.  The  costs 
and  expenses  to  be  settled  by  the  arbitrators  or  J.  P. ;  and  mas- 
ters not  to  be  allowed  costs  unless  workman's  proceedings  aro 
vexatious  ;  s.  31.  By  2  Geo.  I.  c  17,  servants  wasting  their 
master^ s  goods,  or  departing  their  service  without  their  consent 
within  the  time  they  had  obliged  themselves  to  serve,  upon  com- 
plaint the  J.  P.  may  issue  warrant  for  bringing  servants  before 
him,  and  on  proof  on  oath  of  such  offence,  to  commit  tliemfor  pe- 
riod not  exceeding  ten  days;  s.  2.   No  servant  to  hue  into  another 
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service  while  he  ia  actuaUy  in  service,  without  leave  of  master, 
or  after  giving  one  month's  notice,  under  penalty  of  committal  for 
not  exceeding  ten  days;  s.  3.  Master  refusing  discharge  and 
certificate  of  behaviour  to  servant,  if  no  sufficient  cause  shown, 
one  J.  P.  may  give  certificate  accordingly  ;  s.  4.  On  discharge 
or  leaving  service,  master  shall  give  a  certificate  in  writing  under 
his  hand,  that  such  person  therein  was  his  servant  and  that  he 
is  discharged  from  his  service,  and  shall  in  such  discharge  certify, 
if  desired,  or  such  master  thinks  fit,  the  behaviour  of  such  ser- 
vant ;  s.  5.  No  master  to  hire  servant  without  a  discharge  under 
the  hand  of  the  last  master,  and  in  case  master  refuse  to  give  his 
servant  a  discharge  and  certificate  of  behaviour,  such  servant 
may  apply  to  some  J.  P.  who  shall  write  to  such  master  and 
require  the  reason  of  refusal,  and  if  no  answer  in  five  days,  or  if 
J.  P.  find  by  answer  the  cause  is  not  sufficient,  the  J.  P.  shall 
give  such  certificate  without  fee,  and  such  certificate  shall  be  as 
good  as  if  given  by  master ;  if  servant  counterfeits  certificates, 
on  conviction  such  servant  shall  be  committed  for  three  months 
to  hard  labour  ;  s.  5.  No  servant  to  recover  wages  by  virtue  of 
this  act  vrithout  producing  certificate,  or  discharge,  or  proving 
one  had  been  given  ;  and  person  taking  servant  into  service 
without  such  certificate  or  discharge,  on  conviction  thereof  at 
quarter  sessions  shall  forfeit  £5  ;  s.  6.  No  woman  shall  hire 
herself  to  be  a  nurse  or  continue  to  nurse  knowing  herself  to  be 
with  child,  or  having  a  foul  or  infectious  disease  which  may  be 
commimicated  to  the  child;  and  on  complaint,  J.  P.  is  to  appoint 
two  surgeons  or  midwives,  as  the  case  may  require,  to  report 
thereon ;  and  if  on  their  oaths  they  prove  the  case,  such  nurse 
shall  forfeit  all  wages  then  due,  and  all  such  profits  and  sums  as 
she  shall  have  received,  and  shall  suffer  the  same  punishment  as 
is  awarded  for  counterfeiting  discharges ;  (r)  s.  7. 

Complaint  of  misbehaviour.]  By  25  Geo.  II,  c.  8,  s.  2,  "  It 
shall  and  may  be  lawful  to  and  for  such  justices,  upon  applica- 
tion or  complaint  made  upon  oath  by  any  master,  mistress,  or 
employer  against  any  such  servant,  artificer,  handicraftsman, 
miner,  collier,  keelman,  pitman,  glassman,  potter,  or  other  la- 
bourer, touching  or  concerning  any  disdemeanor,  miscarriage,  or 
ill-behaviour,  in  such  his  or  her  service  or  employment,  to  hear, 
examine,  and  determine  the  same,  and  to  punish  the  offender  by 
commitment  to  the  house  of  correction,  there  to  remain  and  be 
corrected,  and  held  to  hard  labour  for  a  reasonable  time,  not  ex- 
ceeding one  calendar  month,  or  otherwise  by  abating  some  part 
of  his  or  her  wages,  or  by  discharging  such  servant,  artificer,  handi- 

(r)  The  period  of  limitation  under     three  months,  see  s.  10. 
this  act  for  the  recovery  of  wages  is  . 
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craftsman,  miner,  &c.  or  other  labouiery  from  his,  her,  or  their 
service  or  employment ;  and  in  like  manner  also  it  shall  he  law- 
ful to  and  for  such  J.  P.,  upon  any  complaint  or  application  upon 
oath  hy  any  such  servant,  dc,  or  other  lahoorer,  against  such 
master,  mistress,  or  employer,  touching  or  concerning  any  mis- 
usage,  refusal  of  necessary  pix)vision,  cruelty,  or  ill-treatment  of^ 
to,  or  toward  such  servant^  artificer,  handicraftsman,  &c.  or  other 
lahourer,  to  summon  such  master,  mistress,  or  employer  to  appear 
hefore  such  J.  P.  at  a  reasonable  time,  to  he  specified  in  such 
summons ;  and  such  J.  P.  shall  and  may  examine  into  the  mat- 
ter of  such  complaint^  vrhether  such  master,  mistress^  or  employer 
shall  appear  or  not,  proof  being  made  upon  oath  of  his  or  her 
being  duly  summoned ;  and  upon  proof  thereof  made  upon  oath 
to  their  satisfeu^tion,  to  discharge  such  servant^  artificer,  &c  or 
other  labourer,  of  and  from  his  said  service  and  employment ; 
which  discharge  shall  be  given  under  the  hands  and  seal  of  such 
J.  P.s  gratis." 

Workmen  neglecting  work.]  By  43  Geo,  III.  c  86,  a.  6,  work- 
men neglecting  their  work,  or  hindering  others  J&om  working,  (v 
refusing  to  work,  or  returning  it  unfinished,  may  be  punished  on 
conviction  before  two  J.  P.s.  "  If  any  master-workman,  or  any 
person  whatsoever  for  him,  by  his  direction,  or  with  his  privity, 
shall  knowingly  receive,  employ,  or  entertain  any  artificer,  jour- 
neyman, manufacturer,  workman,  or  labourer,  already  employed 
or  retained  by  another,  during  the  time  such  artificer,  &c.  shall 
be  so  employed  or  retained,  without  leave  of  the  person  or  per- 
sons by  whom  such  artificer,  &c.  shall  be  so  employed  or  retained, 
every  such  offender  being  thereof  lawfully  convicted  before  any 
two  J.  P.S  for  the  county,  city,  town,  or  place  where  such  offence 
shall  be  committed,  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  less  than  £5,  nor  more  than  £20 ;  s.  7.  All  under- 
takers or  contractors  for  work  sliall  be  considered  as  masters  in 
respect  to  all  matters  and  things  in  this  act,  so  far  as  relates  to 
the  journeymen,  artificers,  workmen,  and  labourers  employed  by 
them;  s.  9.  No  master  in  the  particular  trade  concerning  which 
any  offence  is  charged  to  have  been  committed  shall  act  as  J.  P. 
hereunder;  s.  12. 

It  appears  doubtful  if  J.  P.  have  power  to  convict  a  servant  a 
second  time  for  absenting  himself  from  his  master's  employment 
after  the  period  of  imprisonment  has  expired,  and  when  he  has 
not  returned  to  his  master's  employment,  and  whether  the  first 
conviction  puts  an  end  to  the  contract  («).  A  conviction  agaiiui 
a  servant  for  absenting  himself  from  his  master's  service  ^oold 
aver  that  it  was  without  the  consent  of  the  master  (I). 

(0  /n  re  Baker.  7  £1.  &  BL  697  ;         (0  See  ft 
id.  2  HuL  9l  ^ .  ^1^.  Syrnona,  574. 
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It  will  be  seen  by  the  foregoing  statutes,  and  by  reference  to 
the  Summary  Jurisdiction  Act,  1851,  that  magistrates  have  the 
power,  and  are  frequently  called  upon  to  decide  matters  in  dis- 
pute between  master  and  servant,  both  as  regards  wages  and 
otherwise.  A  few  remarks,  therefore,  upon  the  nature  of  the 
contract  between  them,  and  their  mutual  liabiHty  in  respect  to 
the  payment  or  forfeiture  of  wages,  may  not  be  out  of  place. 

It  appears  to  be  now  settled,  that  in  the  case  of  a  dotnestic  or 
menial  servant^  a  general  hiring,  that  is  a  hiring  without  any 
engagement  as  to  the  duration  of  the  service,  will  be  construed 
to  be  a  hiring  for  a  year ;  the  service  to  be  determined  by  a 
month's  warning,  or  by  payment  of  a  month's  wages.  And  the 
rule  is  the  same,  although  the  servant  be  hired  under  a  written 
contract,  provided  it  contain  no  evidence  of  an  intention  by  the 
parties  to  exclude  such  rule.  Accordingly  it  has  been  held  that 
if  a  master  turn  away  his  domestic  servant  without  such  previous 
notice,  there  having  been  no  fault  or  misconduct  on  the  part  of 
the  servant,  he  is  entitled  to  a  month's  wages,  although  there 
was  no  express  contract  to  that  effect  (w).  The  servant  is  en- 
titled to  the  accruing  wages  up  to  the  time  when  he  is  dischaiged, 
as  also  to  the  calendar  month's  wages  in  addition ;  but  he  is  not 
entitled  to  board  wages  (v).  The  master  is  bound  to  letum  all 
former  characters  in  his  hands  which  the  servant  has  given  to 
his  master;  id.  Where  a  person  was  hired  for  12  months  cer- 
tain, the  same  to  continue  until  3  months'  notice  be  given  by 
either  party  to  determine  the  service,  it  was  held  that  the  person 
could  be  discharged  by  a  three  months^  notice,  expiring  at  the 
end  of  the  year  (w).  With  regard  to  the  cases  other  than  those 
of  domestic  servants,  there  is  no  inflexible  rule  of  law  that  a 
general  or  indefinite  hiring  is  a  hiring  for  a  year ;  and  the  ques- 
tion must  therefore  be  considered  in  connection  vrith  the  circum- 
stances of  each  particular  case  {x\  and  the  custom  of  the 
country- 

A  contract  to  serve  is  not  void  because  the  master  does  not  in 
terms  agree  to  give  any  specific  amount  of  wages;  where  there- 
fore A  agreed  to  serve  B  as  a  collier,  and  neither  party  was  to 
put  an  end  to  the  service  before  the  expiration  of  28  days'  notice ; 
but  B  did  not  bind  himself  to  the  payment  of  any  specific  wages, 
but  agreed  to  pay  wages  fortnightly  according  to  piece-work,  and 
A  left  his  service  before  giving  the  28  days'  notice,  and  was 
convicted ;  held  a  good  conviction  (y).     If  the  hiring  of  the 

(u)  See  case  in  Chitty  on  Contracts,  R.  460. 

^02,  et.  seq.  (x)  Baxter  v.  Nurse,  6  M.  &  6. 

{v)  Gordon  v.  Potter,  1  F.  &  F.  935. 

644.  (y)  Whittle  v,  Frankland,  6  L.  T. 

{w)  Brown  v.  Syraons,  8  Weekly  N.S.,  639,  Q.B. 
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person  be  for  more  than  one  year,  the  agreement  most  be  in 
writing,  under  the  Statute  of  Frauds,  or  else  it  will  be  void. 

When  he  may  be  ditmisaed  without  notice^  If  a  servant  wilfully 
disobey  any  lawful  order  of  his  master,  or  unlawfully  absent 
himself  from  his  work,  or  if  he  be  guilty  of  moral  misconduct^ 
whether  pecuniary  or  otherwise,  as  stealing  his  master^s  property, 
or  habitual  neglect,  or  conduct  calculated  seriously  to  injure  hk 
master's  business,  he  may  be  dischaiged  without  warning  before 
the  expiration  of  the  period  for  which  he  was  hired  ;  and  he  is 
not  entitled  to  any  wages  from  the  day  he  is  so  discharged,  if 
they  had  not  then  accrued  due  (z). 

MASTERS  OF  VESSELS.  For  their  duties  in  relation  to 
the  customs,  Me  16  &  17  Vic.  c.  107,  under  which  penalties  for 
the  following  offences  may  be  recovered  before  J.  P.  Master  of 
vessel,  coming  inioards,  not  coming  quickly  up  to  her  moorings, 
or  not  providing  accommodation  to  officer  of  customs;  s.  47: 
liable  for  custom  house  seals  or  goods  being  broken;  s.  48: 
failing  to  make  report;  s.  51:  failing  to  deliver  accounts  in  writ- 
ing ;  s.  52 :  failing  to  answer  questions,  or  producing  £Edse  bills 
of  lading,  &c.,  or  breaking  bulk,  and  altering  stowage,  &c; 
8.  53 :  not  leaving  list  with  collector ;  s.  60 :  not  taking  goods 
on  board  before  ship  entered  outwards;  s.  118:  fjEuling  to  prepare 
list,  &c.  of  goods,  and  deliver  same  to  collector  of  ciistoms; 
8.  125  :  unshipping  goods,  &c.  shipped  for  exportation;  s.  133: 
taking  on  board  goods  not  enumerated  in  the  contents  of  the 
ship;  s.  143:  not  clearing  ship,  whether  laden  or  in  ballast; 
s.  145  :  not  clearing  ship  having  cargo  on  board;  18  &  19  Vic. 
c.  96,  8.  11:  not  having  on  board  goods  named  in  certificate; 
16  &  17  Vic.  c.  107,  8.  146:  not  bringing  ship  to,  at  station; 
8.  158 :  going  coast-wise  and  taking  in  goods,  deviating  from 
voyage;  s.  153:  shipping  or  unshipping  goods  on  Sundays  or 
holidays;  s.  154:  not  correctly  keeping  cargo  book;  s.  155: 
delivering  false  accounts ;  s.  156 :  unlading  ship  contrary  to 
provisions;  s.  157:  not  producing  documents,  &c.  to  custom- 
house officer;  s.  158:  see  also  Smuggling,  Merchant  Shipping, 

&C. 


(z)  An  apprentice  bound  to  serve 
his  master  and  his  executors  after 
him,  served  his  master  till  his  death, 
his  executrix  for  ten  months  after- 
wards, he,  then,  being  still  an  infant, 
absented  himitelf ;  held  that  he  was 
accountable,  the  contract  being  bind- 
ing upon  him,  although  he  was  ad- 
vised to  the  contrary  by  his  attorney. 
Cooper,  app.,  Sinmions,  resp.,  8  £ng. 
J.  N.  S.,  81  Ex.  •*  It  is  said  in  Co. 
Litt.  I.  259»  p.  17^  \^^>  uv  W 


iant  may  bind  himself  for  good  teach- 
ing and  instruction  whereby  he  may 
profit  himself  afterwards.  There  is 
no  single  and  peculiar  form  of  bond 
by  whidi  alone  an  infant  ia  aUe  to 
bmd  himself  so  as  to  secure  a  bsM- 
ficial  result.  Eyre,  J.  has  said  tbst 
the  courts  only  prononnoe  the  can- 
tracts  of  an  infant  to  be  yoid,  when 
they  think  them  to  hit  pnsjwike.** 
Id.,  per  Martin,  B. 
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MEDICAL  PRACTITIONERS.  21  &  22  Vic.  c.  90,  reguUtes 
the  qualifications  of  practitioners  in  medicine  and  surgery.  Any 
person  falsely  pretending  to  be  a  registered  person,  as  surgeon, 
apothecary,  &c.  liable  on  summary  conviction  to  a  sum  not 
exceeding  £20;  s.  40.  Penalties  to  be  recovered  as  under  the 
Petty  Sessions  Act;  s.  41 :  but  the  penalties  are  to  be  paid  to 
the  treasurer  of  the  general  council ;  s.  42.  Where  P  had  a 
plate  on  the  door  of  his  house,  with  "  P,  Surgeon,"  thereon,  but 
was  not  registered  under  the  act  as  a  surgeon,  the  Court  of  Q.  B. 
held  on  a  case  stated  for  their  opinion  that  those  facts  were  not 
sufficient  to  support  a  conviction  under  the  40th  section  for 
wilfully  and  falsely  pretending  to  be  a  surgeon  (a).  On  an  infor- 
mation under  the  40th  section  of  this  statute,  it  is  a  question 
of  fact  whether  the  act  was  done  "wilfully  and  falsely"  (6).  If 
any  person  were  wilfully  and  falsely  to  call  himself  a  doctor  of 
medicine,  he  would  be  liable  to  a  penalty  under  the  above  section, 
although  he  were  in  reality  a  member  of  the  College  of  Surgeons 
or  of  the  Apothecaries*  Company  (c). 

MENACES.  With  menaces  or  by  force  demanding  any  pro- 
perty with  intent  to  steal  the  same,  felony ;  24  &  25  Vic.  c.  96, 
8.  45.  Sending  letter,  demanding  property  with,  like  offence; 
id.  s.  44. 

MERCHANT  embezzling  money,  or  goods,  or  security  en- 
trusted to  him  with  written  direction,  a  misdemeanor;  24  &  25 
Vic.  c.  96,  s.  75.  Fraudulently  selling  goods  entrusted  to  him, 
a  misdemeanor ;  id,  s.  76. 

MERCHANT  SHIPPING.  17  &  18  Vic.  c.  104,  amends 
and  consolidates  the  acts  relating  to  the  merchant  shipping.  As 
to  the  jurisdiction  of  magistrates  under  the  17  &  18  Vic.  c.  104, 
it  should  be  mentioned  that  it  is  provided  by  s.  519  that  any 
stipendiary  magistrate  shall  have  full  power  to  do  alone  whatever 
two  J.  P.  8  are  by  the  act  authorized  to  do.  Every  offence  shall 
be  deemed  to  have  been  committed,  and  any  cause  of  complaint 
to  have  arisen,  where  it  was  committed,  or  in  the  place  where 
the  persons  complained  against  are  found  ;  and  where  the  J.  P.s 
have  jurisdiction  on  the  coast,  or  abutting  on  any  bay  or  other 
navigable  water,  every  J.  P.  shaU  have  jurisdiction  over  any  ship 
or  boat  passing  off  such  coast  or  bay,  s.  121;  aee  also  18  &  19 
Vic.  c.  91,  s.  21.  It  is  also  to  be  remarked  that  every  offence 
declared  by  this  act  to  be  a  misdemeanor  may  be  also  prosecuted 
in  a  summary  manner  before  any  two  J.  P.s,  as  cases  are  directed 
to  be  proceeded  with  under  14  &  15  Vic.  c.  93 ;  aee  b.  518,  cl.  2 

(a)  Pedgrift,  app.,  Chevalier,  renp.,     N.S.  1119. 
29  L.  J.  M.  C.  226.  (c)  Id. 

(6)  Ellia  V,  Kelly,  6  Eng.  Jurist, 
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&  3.  It  is  further  to  be  remarked  with  regard  to  the  levy  of 
penalties,  if  the  order  is  against  the  master,  &c,  of  the  ship,  and 
the  same  is  not  duly  paid,  the  J.  P.  may  order  the  amount  unpaid 
to  be  levied  by  distress  and  sale  of  the  ship,  her  tackle,  and  fur- 
niture; s.  523.  As  to  service  of  the  summons,  see  s.  522.  As  to 
limitation  of  proceedings,  see  s.  525. 

Board  of  Trade.]  Forging,  or  procuring  to  be  forged,  the  seal 
or  mark  of  the  Board  of  Trade,  or  fraudulently  altering  or  pro- 
curing to  be  altered,  with  a  view  of  evading  the  provisions  of  the 
act,  any  form  issued  by  the  Board,  a  misdemeanor,  or  penalty  not 
exceeding  £100;  s.  10.  Using  or  printing  forms  not  sanctioned 
by  the  Board,  penalty  not  exceeding  £10,  recoverable  as  above; 
id.  Masters,  owners,  or  crews  of  British  ships,  which  include 
every  description  of  vessel  used  in  navigation,  not  propelled  by 
oars,  refusing  to  produce  log-book,  or  other  document  relating 
to  the  crew,  penalty  not  exceeding  £20;  s.  13.  Any  person 
impeding  the  mustering  of  the  crew  of  any  British  ship,  or  any 
master  refusing  to  give  any  explanation  concerning  her  crew,  or 
deceiving  any  authorized  person,  liable  to  fine  not  exceeding 
£20 ;  id.  The  duty  of  inspectors  will  be  found  in  a  14,  and  the 
wilful  obstruction  of  such  officer  in  the  discharge  of  his  duties 
punishable  by  fine  not  exceeding  £10 ;  s.  16.  It  is  to  be 
remarked  that  by  17  Vic.  c.  5,  s.  2,  it  is  provided  that  foreign 
tfiips  in  the  coasting  trade  shall  be  subject  to  the  same  laws,  &c 
as  British  ships  are  when  so  employed.  Master  or  owner  of  any 
British  ship  not  painting  her  name  on  her  stem  before  regis^ 
forfeits  not  exceeding  £100 ;  s.  84.  Altering  or  concealing  the 
name,  or  knowingly  describing  any  ship  by  wrong  name,  same 
penalty;  id.  Ship-]builder  making  false  certificate,  or  master 
failing  to  deliver  to  the  registrar  the  certificate  of  registry,  same 
penalty ;  ss.  41  to  45.  Master  not  delivering  up  provisional 
certificate  of  registry,  which  had  been  granted  on  loss  of  original 
certificate,  liable  to  fine  not  exceeding  £50;  s.  49.  Any  person 
refusing  to  deliver  up  the  certificate  of  registry  to  any  person 
authorized  to  demand  same,  penalty  not  exceeding  £100,  unless 
it  be  proved  to  the  satisfaction  of  the  J.P.  that  there  was  reason- 
able ground  for  refusal ;  s.  50.  By  same  section  it  is  provided 
that  if  the  certificate  is  lost,  the  J.  P.  is  to  certify  that  the  same 
has  been  lost;  id.  For  ofience  of  master  or  owner  using  improper 
certificate  of  registry,  see  a,  b2.  Owner  or  master  not  deliveiing 
up  certificate  of  ship  when  lost,  penalty  not  exceeding  £100; 
8.  53.  Master  concealing  the  British  character  of  a  ship  from  a 
person  entitled  by  British  law  to  inquire  into  the  same^  same 
penalty,  and  the  ship  shall  be  forfeited  to  her  Majesty ;  a  103. 
For  offence  of  making  a  false  declaration  touching  the  xi^  of 
the  person  to  own  a  British  ship,  seei±;  $ee  also  18  ft  19  Vic 
c  91,  8.  0. 
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The  term  "seamen"  includes  every  person  employed  on  boanl 
ship,  except  the  master,  pilot,  and  apprentices;  17  &  18  Vic. 
c.  104,  s.  2.  It  is  provided  by  s.  127  of  that  act,  that  if  any 
shipping-master  or  clerk  in  any  such  office  shall  receive  any  fee 
or  money  for  hiring  or  supplying  seamen,  he  shall  be  liable  to 
line  not  exceeding  £20.  Any  master  or  mate  going  to  sea  without 
a  proper  certificate  of  competency,  or  any  person  employing  such 
ollicer,  penalty  not  exceeding  £50  ;  s.  136.  Fraudulently  alter- 
ing or  obtaining  any  certificate  of  competency,  or  lending  certifi- 
cate, penalty  not  exceeding  £100 ;  s.  140.  Registrar  failing  to 
record  copy  of  indenture,  or  master  of  foreign-going  ship  not 
producing  apprentice  before  shipping-master  before  voyage,  penal ; 
gee  ss.  143,  145.  Employing  unlicensed  persons  for  engaging 
seamen,  or  receiving  seamen  or  apprentices  illegally  engaged, 
penalty  not  exceeding  £20 ;  &  147.  For  offence  of  master  or 
owner  carrying  seamen  without  agreements,  penalty  not  exceeding 
£5 ;  s.  157.  Master  of  foreign-going  ship  not  reporting  changes 
in  her  crew,  penal,  not  exceeding  £5  ;  s.  158.  Master  or  owner 
of  foreign  or  home  going  ship  not  delivering  agreement  to  ship- 
ping-master, penalty  not  exceeding  £5 ;  ss.  161, 162.  Delivering 
a  false  copy  of  any  agreement,  or  falsifying  any  agreement  vrith 
seamen,  penal  in  not  exceeding  £100 ;  s.  164.  Master  not  placing 
agreement  so  as  to  be  accessible  to  crew,  penalty  not  exceeding 
£5 ;  s.  166. 

Discharge  q,  seamen.]  Master  or  owner  of  any  foreign-going 
ship  discharging  seamen  otherwise  than  in  the  presence  of  ship- 
ping-master, penal,  not  exceeding  £10;  s.  170.  Master  making 
default  in  not  delivering  account  of  wages  to  seamen  before  pay- 
ing 0%  and  of  all  deductions  on  any  account  whatever,  penal, 
not  exceeding  £5;  s.  171.  Master  failing  to  sign  and  give  to 
seaman,  upon  payment  of  his  wages,  a  certificate  of  his  dischage, 
in  a  form  sanctioned  by  the  Board,  specifying  the  period  of  his 
service  and  the  time  and  place  of  his  discharge,  shall  forfeit  not 
exceeding  £10;  s.  172.  Master  making  default  in  returning  to 
his  mate  his  certificate  of  competency,  penalty  not  exceeding 
£20  ;  id.  Master,  &c.  or  seaman  not  producing  papers,  or  not 
giving  evidence  before  shipping-master,  penalty  not  exceeding 
£5  ;  s.  174.  Any  person  making  any  false  certificate  or  report 
of  the  character  or  conduct  of  any  seaman,  knowing  same  to  be 
false,  or  forging  same,  forfeits  not  exceeding  £100 ;  s.  176. 

Death  and  will  of  seamen,]  Master  failing  to  take  charge  of 
the  effects  and  earnings  of  an  apprentice  dying  during  voyage, 
penalty  not  exceeding  treble  the  value  not  accounted  for,  or 
penalty  not  exceeding  £50 ;  s.  196.  Master  failing  to  make 
proper  entries  of  same,  or  not  procuring  attestation  to  entries, 
or  filing  to  pay  or  deliver  the  monies  and  effects  of  such  seaman 
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to  the  shipping-master,  or  to  account  to  the  boaid^  &c.  or  ship- 
ping-master, for  the  same,  same  penalty ;  id.  Forging  or  ahering 
any  document  to  obtain  money  of  deceased  seaman,  or  usixkg  same, 
penalty  imprisonment,  with  on  without  hard  labour,  not  exceed- 
ing six  months ;  s.  203.  It  is  provided  also  by  the  19  &  20  Vic. 
c.  41,  s.  6,  that  if  any  person  shall  be  guilty  of  forging  documents 
to  obtain  money  from  seamen's  savings'  banks,  he  shall  be  liable 
to  the  above  penalty. 

Landing  seamen .]  If  any  master  wrongfully  forces  any  seaman 
on  shore,  in  or  out  of  her  Majesty^s  dominions,  before  the  com- 
pletion of  his  engagement,  like  penalty,  or  fine  not  exceeding 
£100;  17  &  18  Vic.  c.  104,  s.  206.  Wrongfully  discharging 
any  seaman  abroad,  like  penalty ;  s.  207.  Master  of  any  Bhtish 
ship  failing  or  refusing  to  give  a  passage  home  to  any  distressed 
seaman,  penalty  not  exceeding  £100;  &  212. 

WagesA  Master  or  owner  causing  any  stipulation  in  agreement 
as  to  forfeitures,  by  seamen  entering  into  the  naval  service,  or 
master  not  giving  such  seaman  his  wages  and  effects  on  bis 
entering  into  the  navy,  penalty  not  exceeding  £20;  ss.  214, 
216. 

Not  providing  proper  food.]  Master  or  owner  n^lecting  to 
provide  proper  provisions  and  water,  or  proper  medicines  and 
medical  stores,  in  accordance  with  scale,  or  a  sufficient  quantity 
of  lime  or  lemon  juice,  and  also  of  sugar  and  vinegar,  penalty  not 
exceeding  £20;  s.  221,  224.  Master  not  serving  out  lime  or 
lemon  juice,  or  other  articles,  sugar  or  vinegar,  when  the  crew 
have  had  salt  provisions  for  ten  days,  penalty  not  exceeding  £5 ; 
s.  224.  Master  not  keeping  proper  weights  and  measures  on 
board,  or  not  allowing  same  to  be  used,  penalty  not  exceeding 
£10 ;  s.  225.  Owner  or  master  going  to  sea  without  producing 
certificate  of  medical  inspector,  penalty  not  exceeding  £20 ;  s. 
226.  Selling  bad  medicines  or  stores  of  any  kind  for  the  use  of 
any  ship,  by  any  person,  same  penalty ;  s.  227.  Owner  of  any 
foreign  going  ship  not  carrying  as  part  of  her  complement  some 
person  duly  authorized  to  practice  as  physician,  surgeon,  or  apo- 
thecary, fine  not  exceeding  £100;  s.  230. 

Accommodation.]  Owner  not  providing  proper  accommodation 
for  seamen  and  not  properly  caulking  place  appropriated  for  theiF 
use,  penalty  not  exceeding  £20;  s.  231.  Master  not  allowing 
seaman,  &c.  to  go  on  shore,  or  not  sending  him  so  that  he  can 
make  a  complaint,  fine  not  exceeding  £10;  &  232.  Lodging- 
house  keepers  overcharging  seamen,  same  penalty ;  s.  285.  Soli- 
citing seamen  to  become  lodgers,  penalty  £5 ;  &  238.  Detaining 
seamen's  effects,  or  absconding  therewith,  penalty  not  exceeding 
£10;  s.  236  Any  person,  not  being  in  her  Mijesty's  eervioe^ 
going  on  board  any  ship  before  her  final  arrival,  without  penuifr^ 
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sion  of  master,  fine  not  exceeding  £20.  Taking  effects  of  seamen 
out  of  ship,  without  permission,  fine  not  exceeding  £6 ;  s.  238. 

Mi$c<mdvct'\  Master  or  seamen,  &a  belonging  to  any  British 
ship,  by  breach  of  duty  or  drunkenness  endangering  ship  or  per- 
sons on  board  by  misconduct,  penalty  imprisonment  not  exceed- 
ing six  months,  or  fine  not  exceeding  £100 ;  s.  239.  Master, 
&c.  by  wilful  breach  of  duty,  &c.  refusing  to  do  any  lawful  act 
for  preserving  ship  or  persons  on  board,  same  penalty ;  id. 

l>€9ertion.']  Any  seaman  or  apprentice  deserting  the  sea  service, 
penalty  imprisonment  not  exceeding  twelve  weeks,  and  forfeiture 
of  w^es  and  clothes ;  s.  243.  Or  being  absent  without  leave,  or 
not  joining  ship  or  proceeding  to  sea  in  her,  imprisonment  not 
exceeding  ten  weeks ;  id.  Quitting  ship  without  leave  before  she 
is  finally  secured,  forfeiture  of  one  month's  pay ;  s.  243,  cL  3. 
Seamen,  &c.  wilfully  disobeying  any  lawful  command,  imprison- 
ment not  exceeding  four  weeks,  with  or  without  hard  labour,  and 
also  in  discretion  of  J.  P.  to  forfeit  not  exceeding  two  days'  pay ; 
id.  Seamen,  &c.  assaulting  any  master  or  mate,  or  combining  to 
disobey,  or  wilfully  damaging  or  embezzling  any  of  the  ship's 
stores  or  cargo,  imprisonment  not  exceeding  twelve  weeks ;  id. 
Causing  loss  to  owner,  &c.  by  smuggling,  penalty  a  sum  suffi- 
cient to  reimbuse  the  owner  or  master ;  id.  Master  improperly 
apprehending  seaman,  &c.  as  a  deserter,  &c.  penalty  not  exceed- 
ing £20 ;  s.  246.  Seaman  wilfully  making  false  statement  as  to 
his  ship's  last  name,  or  as  to  his  own  name,  penalty  not  exceeding 
£5  ;  s.  265.  Master  or  owner  not  paying  over  fines  in  manner 
directed  by  the  act,  penalty  not  exceeding  six  times  the  amount 
of  the  fine ;  s.  256.  Persons  enticing  seaman,  &c.  to  desert  or 
absent  himself  from  duty,  fine  not  exceeding  £10 ;  s.  257  {d). 
Harbouring  deserters,  fine  not  exceeding  £20  ;  id.  Any  person 
secreting  himself  and  going  to  sea  in  any  ship  without  the  consent 
of  the  master,  &c.  fine  not  exceeding  £20.  Any  master,  on  being 
superseded,  not  giving  up  ship's  papers,  &c.  fine  not  exceeding 
£100 ;  s.  259.  Any  person  preventing  any  complaint  being  made 
before  a  naval  court,  fine  not  exceeding  £50 ;  s.  266.  Master 
not  carrying  ofifender  or  witness  to  the  United  Kingdom,  or  not 
delivering  offender  into  the  custody  of  some  police  officer,  fine 
not  exceeding  £50 ;  s.  268.     Master  of  foreign  going  ship  nut 

{d)  The  sectionB  of  this  act,  ar-  shall,    miless   re^tered,    be  recog- 

ranged  under  the  head  of  *'  discip-  nized  as  British,  it  is  essential  to  a 

line,"  have  reference  to  British  ships  conviction  that  the  fact  of  the  ship 

only;  in  order  therefore  to  convict  having    been    registered     be    duly 

under  this  257th  section  of  knowing-  proved  by  the  original  register,  or  by 

ly  harbouring  a  seaman  who  has  de-  an  examined  or  certified  copy  under 

sorted,  the  ship  must  be  shewn  to  be  s.  107. 
British,  and  as  by  s.  19,  no  ship 
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delivering  list,  containing  particulars  ineutioned  in  s.  273,  to 
shipping-master,  on  arrival,  &c.  iine  not  exceeding  £5  ;  s.  274. 
Master  or  owner  of  home  trade-ship  not  transmitting  list  half 
yearly,  same  penalty ;  s.  275.  Not  transmitting  list  on  loss  of 
ship,  penalty  not  exceeding  £10;  s.  276.  Master,  on  ship  arriv- 
ing in  foreign  harbour,  not  delivering  documents  to  consul,  &c. 
fine  not  exceeding  £20  ;  s.  279.  Master  not  keeping  log,  fine 
not  exceeding  £5 ;  s.  284  Making  entry  in  log-book  more  than 
24  hours  after  ship's  arrival,  fine  not  exceeding  £30  ;  id.  De- 
stroying log-book,  or  making  false  entry  therein,  imprisonment^ 
or  fine  not  exceeding  £100 ;  id.  Master  of  ship  not  delivering 
log  on  arrival  at  her  destination,  fine  not  exceeding  £5  ;  s.  286. 
Master  not  delivering  log-book  on  transfer,  &c  or  loss  at  sea, 
fine  not  exceeding  £10;  s.  287.  By  17  &  18  Vic.  c.  120,  s.  16, 
master,  &c,  leaving  seamen,  natives  of  Asia,  &c.  in  the  United 
Kingdom,  whereby  they  become  chaigeable  on  poor  rates,  &c. 
fine  not  exceeding  £30. 

Safety  and  prevention  of  accidents."]  Owner  or  master  of  ship 
carrying  more  than  ten  passengers,  going  to  sea  without  boats  or 
life  buoys ;  or  boats  lost  through  default  of  owner  or  master;  or 
not  keeping  them  ready  for  use,  penalty  on  owner  not  exceeding 
£100;  or  on  master  not  exceeding  £50;  17  &  18  Vic.  c  104, 
s.  293.  Master  or  owner  infringing  regulations  as  to  lights  or 
fog  signals,  penalty  not  exceeding  £20 ;  s.  295.  Owner  of  iron 
vessel  going  to  sea  without  watertight  partitions,  fine  not  exceed- 
ing £100;  s.  300:  or  without  safety  salves  or  compasses  pro- 
Serly  adjusted,  or  signals,  id. ;  s.  301.  Home  going  vessels  not 
aving  shelter  for  deck  passengers,  as  provided  by  Board  of  Trade, 
id. ;  s.  301.  Any  person  placing  undue  weight  on  safety  salve^ 
or  increasing  such  weight  beyond  limit  appointed,  fine  nci*  ex- 
ceeding £100;  s.  202.  Hindering,  &c.  surveyor  in  the  execution 
of  his  duty,  fine  not  exceeding  £5 ;  s.  303.  Owner  or  master  of 
passenger-steamer  not  delivering  up  certificates  when  expired, 
&c.  fine  not  exceeding  £10;  s.  315.  Not  placing  duplicate 
conspicuously  in  steamer,  id. ;  s.  317.  Owner,  &a  of  steamer 
carrying  more  passengers  than  named  in  certificate,  fine  not  ex- 
ceeding £20 ;  s.  319.  Making  false  declaration  of  certificate,  or 
forging  same,  penalty  £100 ;  s.  320.  Owner,  &c.  not  giving 
surveyors  information  to  make  returns,  fine  not  exceeding  £3 ; 
s.  321.  Any  person  forcing  his  way  on  board  steamer,  or  neglect- 
ing to  leave  her,  or  travelling  without  paying  fares,  penalty  £2 
and  5s. ;  ss.  322,  323.  Owner  not  reporting  accident  or  da^nage 
to  steam-ship,  fine  not  exceeding  £50 ;  s.  826.  Owner  of  lost 
steam-ship  not  giving  notice  to  the  Board,  id. ;  s.  827.  Master 
not  entering  statement  of  collision  in  official  log-book,  fine  not 
exceeding  £20;  s.328.    Any  person  carrying  dangerouggoodi  on 
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board  ship,  without  due  notice,  fine  not  exceeding  £100;  a.  329. 

Filoiage.]  Master,  &c.  of  any  pilot  boat  not  properly  painting 
his  vessel,  fine  not  exceeding  £20 ;  s.  346,  or  not  keeping  flag 
at  masthead,  &c,  or  concealing  the  name  or  number  painted  on 
pilot  ship ;  id.  Qualified  pilots  when  not  in  pilot-boat^  failing 
to  display  flag  or  owner,  &c. ;  displaying  pilot  flag  when  pilot 
not  on  board,  fine  not  exceeding  £50 ;  ss.  347,  348.  Qualified 
pilot  not  producing  copies  of  regulations,  &c.  to  persons  employ- 
ing him,  or  not  producing  licence  to  employer,  or  not  delivering 
up  Ucence,  penalty  not  exceeding  £5  and  £10 ;  ss.  350,  351,  £ 
852. 

Compulsory  pilotage^  <i&c.]  Master  of  unexempted  ship  navigat- 
ing without  certificate  or  pilot,  &&  fine  double  amount  of  pilot's 
dues ;  s.  353.  Master  of  home-trade  ship  not  employing  pilot,  fine 
not  exceeding  £100 ;  s.  354.  Pilot  demanding  improper  rates 
or  master  paying  them,  fine  not  exceeding  £10  ;  s.  358.  Master 
refusing  to  declare  draught  of  water  to  pilots  or  making  fedse 
statement  about  it,  fine  not  exceeding  double  the  amount  of 
pilot  dues ;  s.  359.  Unqualified  persons  acting  as  pilots  or 
using  a  licence  as  if  qualified,  fine  not  exceeding  £50 ;  s.  361. 
Qualified  pilot  keeping  a  public-house,  or  committing  fraud  on 
revenue^  or  being  concerned  in  corrupt  practices  relating  to  any 
ship,  &c.  or  lending  his  licence,  or  acting  as  pilot  whilst  sus- 
pended, or  acting  whilst  drunk,  or  employing  any  boat,  &c.  to 
enhance  pilotage  expenses,  or  refusing  to  take  charge  of  ship,  or 
unnecessarily  cutting  or  slipping  cable,  or  refusing  to  conduct 
ship  into  port,  or  quitting  ship  before  performance  of  service  for 
which  he  was  hired,  or  aiding  or  abetting  in  the  above  offences, 
fine  not  exceeding  £100;  s.  365.  Pilot  wilfully  endangering 
ship  or  persons  on  board,  same  fine  or  imprisonment,  not  exceed- 
ing six  months  ;  s.  366.  Wilfully  refusing  to  do  any  proper  act 
for  preserving  ship  or  life,  &c. ;  id  s.  366.  Any  person  by  fraud 
obtaining  or  aiding  in  obtaining  charge  of  ship,  fine  not  exceeds 
ing  £100 ;  s.  367.  Pilot  giving  false  account  of  earnings,  or  not 
paying  money  due  to  pilot  fund,  forfeits  double  amount  payable ; 
s.  385. 

Light  houses.]  Wilfully  injuring  lighthouse,  fine  not  exceed- 
ing £50 ;  s.  414.  Removing,  &c.  light-ship,  &c.  making  fast  to 
light-ship ;  id.  Exhibiting  faJse  lights,  fine  not  exceeding  £100 ; 
s.  415. 

Wreck  and  salvage]  Master  or  mate  failing  to  deliver  certi- 
ficate in  inquiries  respecting  wrecks,  &c.  to  J.  P.  when  required, 
fine  not  exceeding  £50,  s.  438.  Wilfully  disobeying  directions 
ol  receivers  of  wrecks,  id.  s.  441.  Not  complying  with  receiver's 
summons  for  aid  of  men,  fine  not  exceeding  £100 ;  s.  442.  Se- 
creting cargo,  &c.  washed  on  shore  from  wreck,  same  penalty  ; 
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s.  443.  [See  ante,  p.  434,  for  offence  of  persons  in  possession  of 
shipwrected  goods  not  accounting  for  same,  or  offering  them  for 
sale ;  ]  or  refusing  to  give  same  to  receiver,  &c  ;  id.  Owner 
or  occupier  of  land  hindering  any  person  crossing  his  land  to 
assist  ship  in  distress,  fine  not  exceeding  £100 ;  s.  447.  Im- 
peding the  recovery  of  cargo,  &c.  or  preventing  same  from  being 
landed  ;  id.  Owner,  &c.  finding  wreck  and  not  giving  notice  to 
receiver,  fine  not  exceeding  £100 ;  s.  450.  Wrongfully  carrying 
away  wreck,  fine  not  exceeding  £53 ;  s.  478  ;  impeding  saving 
of  wreck ;  ii  Secreting  wreck  or  obliterating  marks  thereon ;  id 
Without  leave  of  master  endeavouring  to  board  ship  in  distress ; 
id. 

Marine  stores.]  Marine  store  dealer  not  having  name  on  ware- 
house ;  not  keeping  account  of  stores  bought ;  purchasing  marine 
stores  (e)  from  persons  under  16;  cutting  up  cables  without  a 
permit^  fineable ;  s.  480.  Not  advertising  before  cable  cut ;  not 
producing  or  allowing  inspection  of  book  or  other  articles,  fine 
not  exceeding  £20;  s.  480.  Manufacturer  not  placing  marks  on 
anchors,  fine  not  exceeding  £5 ;  s.  482.  Forging,  &c.  any  docu- 
ment in  proceedings  relating  to  salvage  by  H.  M  ships,  imprison- 
ment not  exceeding  6  months  ;  s.  496. 

Merchant  seamen' a  fund.]  Forging,  &c.  any  certificate  or  mak- 
ing use  of  the  same,  &c.  to  obtain  pension,  &c.  from  fund,  impri- 
sonment not  exceeding  6  months ;  14  &  15  Vic.  c.  102,  s.  55. 
Knowingly  giving  false  evidence ;  id. 

Foreign  deserters.]  Harbouring  deserters  from  Portuguese  ves- 
sels, fine  £10  ;  12  &  13  Vic.  c.  26,  s.  2.  AU  J.P.*s  shall  on  ap- 
plication of  Portuguese  consul  aid  in  apprehending  such  seamen 
or  apprentices ;  s.  1.  Harbouring  deserters  from  foreign  ships, 
same  penalty ;  15  Vic.  c.  25,  s.  3. 

Offences  relating  to  passenger  ships.]  A  passenger  ship  signifies 
every  description  of  ship  carrying  more  than  thirty  passengers, 
&c. ;  see  18  &  19  Vic.  c.  119,  s.  4.  Master  not  allowing  emigra- 
tion officer  to  inspect  passenger  ship,  fine  not  exceeding  £50;  id, 
s.  10.  Master  carrying  passengers  on  more  than  two  decks,  or 
carrying  too  many  on  poop,  fine  not  exceeding  £50,  nor  less  than 
£30  ;  id.,  s.  13.  Master  of  sailing  ship  carrying  too  many  per- 
sons on  upper  or  lower  deck,  fine  not  exceeding  £20  ;  s.  14. 
Masters  not  signing  lists  before  demanding  clearance  of  ship,  or 
not  delivering  to  officer  of  customs,  fine  not  exceeding  £100  ;  8. 
16.  Not  noting  date  of  birth,  &c.  of  child  bom  on  voyage,  or 
making  false  lists  ;  id.  Not  adding  additional  passeng^^  to  mas- 
ters' lists,  or  delivering  same  to  proper  officer,  fine  not  exceeding 
£50  ;  s.  17.    Owner  of  ship,  &c.  going  to  sea  without  bdng  sor- 

(e)  The24&25Vio.c.  110,  which  old  metab  does  not  i^ipty  to  Maad. 
regolatee  the  bAunnoBa  ol  deB^Lssn  m 
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veyed,  fine  not  exceeding  £100 ;  a.  19.  Owner,  &c.  of  passenger 
ship  not  properly  constructed,  fine  not  exceeding  £50  ;  s.  20. 
Where  berths  and  deck  not  of  sufl&cient  space  apart,  or  too  near 
water  closet,  id, ;  s.  21.  Where  single  men  not  berthed  in  se- 
parate compartments,  fine  not  exceeding  £50  ;  s.  22.  Eemoving 
berths  before  passengers  landed,  id. ;  s.  23.  Where  proper  space 
not  fitted  as  an  hospital,  or  not  properly  fitted,  id. ;  s.  24.  Not 
providing  proper  privy,  id. ;  s.  25.  Where  insufficient  provision 
for  light  and  air,  or  ventilating  apparatus  or  hatchway  insufficient, 
id  ;  s.  26.  Master  of  passenger  ship  not  properly  supplied  with 
boats,  or  where  they  are  not  kept  ready  for  use  ;  or  not  sufficient 
chronometers,  &c.,  or  insufficient  crew,  fine  not  exceeding  £50  ;. 
88.  27,  28.  Owner,  &c.  of  ship  carrjdng  prohibited  cargo,  &c., 
or  not  properly  storisd  with  water,  &c.,  fine  not  exceeding  £300 ; 
88.  29, 31.  Not  landing  provisions  rejected  by  emigration  officer, 
or  reshipping  them,  fine  not  exceeding  £100  ;  s.  32.  Not  car- 
rying water  in  approved  tanks,  &c.,  fine  not  exceeding  £50  ;  s. 
32.  Master  not  issuing  provisions  according  to  scale,  or  where 
messes  of  improper  sizes,  or  not  issuing  provisions  properly  cook- 
ed ;  id.,  s.  36.  Not  carrying  passengers'  steward  on  board  ;  not 
carrying  cook,  or  having  proper  cooking  places,  id. ;  s.  89.  Mas- 
ter of  foreign  ship  not  having  interpreters  on  board,  id. ;  s.  40. 
Not  carrying  medical  man,  fine  not  exceeding  £100  ;  s.  41.  Mas- 
ter going  to  sea  without  proper  medcines,  or  inspection  of  them, 
fine  not  exceeding  £100 ;  s.  44.  Masters  embarking  persons 
prohibited  by  reason  of  sickness,  and  not  relanding  passengers 
when  ship  requires  purifying,  fine  not  exceeding  £200 ;  s.  35. 
Master  not  taking  in  fresh  supply  of  water,  putting  to  sea  before 
damage  repaired,  or  without  having  obtained  certificate  of  clear- 
ance, fine  not  exceeding  £100;  s.  60.  Wrongfully  landing  pas- 
sengers, fine  not  exceeding  £50 ;  s.  56,  Not  allowing  passengers 
sleeping  on  board,  &c.  after  arrival,  fine  not  exceeding  £5 ;  s. 
57.  Not  posting  on  board  abstract  of  act,  fine  not  exceeding  £2 ; 
8.  61.  Not  delivering  list  of  passengers  to  emigration  officer,  or 
giving  false  list,  fine  £50 ;  s.  100.  Not  issuing  proper  provisions 
to  passengers,  id, ;  s.  102. 

Offences  hy  passengers  on  hoard.]  Persons  found  on  board 
without  consent  of  owner,  fine  £5  ;  s.  18.  Medical  practioner 
proceeding  on  board  without  being  properly  supplied  with  instru- 
ments, fine  not  exceeding  £100  ;  s.  42.  Passengers  embarking 
after  prohibition,  or  refusing  to  leave  sliip  to  be  landed,  or  refus- 
ing to  obey  rules  and  regulations,  or  obstructing  medical  man,  or 
being  guilty  of  insubordination,  &c.  fine  not  exceeding  £2  ;  ss. 
45  to  61.  Selling  spirits  to  passengers,  fine  not  exceeding  £20 ; 
8.  62.  Passenger  refusing  to  produce  contract  ticket  to  emigra- 
tion officer,  fine  not  exceeding  £10 ;  s.  74. 
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Offefices  by  brokers,  ^c]  Acting  without  entering  into  brokers' 
bond,  or  selling  passages  without  a  licence  ;  agent  not  producing 
appointment ;  fraudulently  inducing  persons  to  engage  a  passage; 
not  giving  contract  ticket  to  person  engaging  passage ;  not  com- 
plying with  directions  on  ticket,  fine  not  exceeding  £50 ;  as.  69 
to  71.  Altering  contract  ticket,  fine  not  exceeding  £20 ;  s.  72. 
Not  wearing  badge,  &c.  fine  not  exceeding  £5 ;  s.  76.  Offences 
by  emigrant  runner ;  ss.  75  to  80.  Passage  broker  not  exhibiting 
in  his  office  list  of  agents,  fine  not  exceeding  £5  ;  s.  81. 

Fradulently  using  certificate  of  exemption  of  mail  steamer,  fine 
not  exceeding  £500  ;  s.  5.  Reshipping  into  another  passenger 
ship  provisions,  &c.  fine  not  exceeding  £100  ;  s.  32.  Breach  of 
bye  laws  by  any  person,  fine  not  exceeding  £5 ,  s.  82.  Selling 
forms  of  application  for  the  use  of  persons  desiring  to  emigrate, 
fine  not  exceeding  £50  ;  s.  83,  Not  obeying  directions  con- 
tained in  the  schedule  of  the  act,  fine  not  exceeding  £10:8. 
103. 

Chinese  passengers,]  Obstructing  search,  &c.  of  Chinese  pas- 
senger ship,  fine  not  exceeding  £100 ;  18  &  19  Vic.  c.  104, 
s.  6.  Masters  not  producing  to  emigrant,  papers  of  ship,  and 
not  compljring  with  provisions  of  act  or  regulations,  or  not  pe^ 
forming  contract  with  passengers,  id. ;  ss.  6,  7.  Doing  any  act 
whereby  Chinese  passenger  ship  is  forfeited,  fine  not  exceeding 
£100  ;  8.  9. 

METAL  fixed  to  any  building,  &c.  stealing,  a  felony,  24  &  25 
Vic.  c.  96,  8.  31  ;  from  mines,  stealing,  felony  ;  id.,  s.  88. 

MILITIA  By  17  &  18  Vic.  c.  107,  s.  28,  militia  men  not 
attending,  or  absenting  themselves  during  training,  are  liable  to 
a  penalty  not  exceeding  £10,  or  imprisonment  in  default  for  not 
exceeding  3  months.  Inducing  militia  man  to  absent  himaftlf, 
or  concealing  or  employing  him,  knowing  the  person  to  be  im- 
properly absent,  penalty  not  exceeding  £20 ;  s.  30  (/).  Know- 
ingly buying,  concealing,  or  receiving  militia  clothes,  &c.  penalty 
not  exceeduig  £10,  or  in  default  of  payment,  imprisonment  not 
exceeding  6  months ;  s.  31.  22  &  23  Vic  c  38,  amends  the 
laws  relating  to  the  miUtia,  and  the  acts  therein  referred  to. 

By  this  statute  it  is  provided  that  any  militia  volunteer  who^ 
before  the  expiration  of  his  engagement,  enrols  or  offers  hiiBself 
in  any  other  regiment  or  corps  of  the  militia,  whether  by  the 
same  or  by  different  names,  shall  be  deemed  a  deserter ;  a.  10. 
If  he  commits  the  offence  in  the  preceding  section  mentioned,  he 
shall  be  liable  to  serve  in  such  regiment  or  corps  as  if  his  enioi- 


(/)  The  penalties  are,  of  oourae,      the  wording   of  the  SSnd 
to  be  recovered  as  provided  by  the     which  from  an  oversight  nitn  to  * 
Petty  Sessions  Act,  notwithstanding     repealed  act. 
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ment  had  been  lawful ;  and  such  order  may  be  made  upon  any 
such  volunteer  in  lieu  of  or  in  addition  to  any  punishment 
awarded  by  court  martial,  or  before  a  J. P.,  and  every  such  of- 
fender shall  forfeit  all  bounty  due,  and  shall  be  subject  to  such 
stoppages  as  the  secretary  at  war  may  direct ;  s.  12.  Every  de- 
serter, whether  his  period  of  service  has  or  has  not  determined, 
may  be  tried  by  court  martial,  or  such  deserter  may,  whenever  he 
is  apprehended  as  aforesaid,  or  within  one  month  thereafter,  be 
tried  summarily  by  any  justice  or  justices,  and  liable  to  forfeit 
and  pay  any  sum  not  less  than  408.  or  more  than  £20,  and  in 
default  committed  to  the  common  gaol  or  house  of  correction,  to 
be  imprisoned  with  or  without  hard  labour  for  any  time  not  less 
than  2  months  and  not  exceeding  6  months,  and  it  shall  be  law- 
ful for  the  secretary  at  war  to  d&ect  in  which  of  the  aforesaid 
modes  any  such  deserter  may  be  tried  (g) ;  s.  12.  All  penalties 
under  this  act  are  to  be  paid  to  the  commanding  officer  of  such 
regiment,  corps  of  militia,  &c*  By  23  &  24  Vic.  c.  94,  s.  15,  so 
much  of  the  12th  section  above  mentioned  as  provides  that  it 
shall  be  lawful  for  the  secretary  at  war  to  direct  in  which  of  the 
aforesaid  modes  a  deserter  is  to  be  tried,  is  repealed,  and  it  is 
provided  that  the  deserter  shall  be  tried  by  the  J.  P.  having  juris- 
diction under  the  said  section,  unless  it  shall  be  shown  to  such 
J.P.  that  the  secretary  at  war  has  directed  the  accused  to  be  tried 
by  court  martiaL 

MILL,  setting  fire  to,  a  felony,  24  &  25  Vic.  c.  97,  s.  3  ;  riot- 
ously demolishing,  a  felony,  id.  ;  s.  11 ;  destroying  dam  of,  a 
misdemeanour,  id. ;  s.  32. 

MINXES  AND  COLLIEKIES.  By  5  &  6  Vic  c.  99,  which 
is  an  act  to  prohibit  the  employment  of  women  and  girls  in 
mines  and  collieries,  to  regulate  the  employment  of  boys,  and  to 
make  other  provisions  relating  to  persons  working  therein,  it  is 
enacted  that  no  female  shall  be  employed  in  any  mine  or  colliery ; 
8.  L  And  no  male  under  the  age  of  ten;  s.  2.  All  penalties 
under  this  act  to  be  recovered  before  two  J.  P.s ;  s.  1 7.  Where 
there  are  vertical  or  other  shafts,  or  steam  or  other  engines, 
they  are  not  to  be  put  under  the  care  of  a  person  under  the  age 
of  16  years,  under  a  penalty  not  exceeding  £50,  nor  less  than 
£20  ;  s.  8.  The  proprietors  are  not  to  pay  the  wages  due  by 
them  at  any  public  house,  tavern,  beer  shop,  &c.,  and  if  so  paid, 
wages  may  again  be  recovered ;  s.  10.  Agents  may  be  punished 
instead  of  the  owners  if  they  have  offended  without  their  know- 
ledge; 8. 13.  Stealing,  &c.  ore,  lead,  coal,  &c.  or  miners  removing 
ore  with  intent  to  defraud,  a  felony;  24  &  25  Vic.  c.  96,  ss.  38,  39. 

(g)  The  latter  portion  of  this  sec-      quoted, 
tion  is  repealed  by  the  statute  next 
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Setting  fire  to  coal,  and  other  mines,  or  attempting  to  do  so,  or 
letting  water  into  same,  or  obstructing  air  way,  or  damaging  shaft, 
&c,  a  felony ;  24  &  25  Yic.  c.  97,  ss.  26,  27,  28,  29,  80. 

MINISTER,  assaulting  or  obstructing  a  clergyman  or  other 
minister,  or  obstructing  him  in  officiating  in  any  church,  a  mis- 
demeanour ;  24  &  25  Vic.  c.  100,  s.  36. 

MISCARRIAGK     See  Abortion. 

MISDEMEANOR  is  an  offence  at  common  law.  A  misde- 
meanor is  an  act  committed  or  omitted  in  violation  of  public  law, 
either  forbidding  or  commanding  it,  and  includes  every  crime 
which  does  not  amount  to  felony.  Every  offence  which  is  preju- 
dicial to,  or  tends  to  the  prejudice  of  public  justice,  peace,  health, 
safety,  trade,  decency,  or  morals,  if  not  otherwise  providtJ 
against,  amounts  to  a  misdemeanor  at  common  law,  and  is  punish- 
able as  such,  either  by  imlictment  or  criminal  information.  An 
attempt,  solicitation,  or  incitement  to  commit  a  felony  or  misde- 
meanor is  a  misdemeanor,  unless  such  attempt  or  soliciation  be 
created  a  felony  by  positive  enactment^  as  attempts  to  murder  or 
solicitations  to  murder. 

MONEY.     ^«CoiN. 

MURDER     A  felony  by  common  law  and  by  statutes. 

MUSEUM,  injuring  works  of  art  in,  a  misdemeanor;  24&25 
Vic.  c.  97,  8.  39. 

MUTINY.  A  felony  ;  8ee  Allegiance,  ante,  p.  454,  and  me 
the  Annual  Mutiny  Acts. 

NAVY.     See  Merchant  Shipping. 

By  22  &  23  Vic,  c.  40,  entitled  an  act  for  the  establishment  of 
a  reserve  volunteer  force  of  seamen,  and  for  the  government  of 
the  same,  it  is  provided  by  s.  13  that  the  offences  thereui 
enumerated  may  be  heard  and  determined  before  any  J.P.  where 
the  offender  shall  happen  to  be,  and  contains  express  provisions 
for  the  appropriation  of  all  penalties  recovered  under  the  act 

By  the  statute  10  &  11  Vic.  c.  62,  s  8,  bringing  liquors  into 
naval  prisons,  penalty  not  exceeding  £20,  before  one  J.P. ;  or 
throwing  or  bringing  money  into  prison,  or  assaulting  officer,  s. 
8 ;  gaoler  refusing  to  confine  or  deliver  up  prisoner ;  s.  12.  Frau- 
dulently confessing  to  be  a  deserter ;  s.  10.  Assisting  peisous 
to  desert ;  s.  11  &  12.  Bringing  or  attempting  to  bring  spirits 
on  board  without  the  consent  of  conmianding  officer,  fineahle 
before  one  J.  P.  not  exceeding  ten  pounds;  16  &  17  Vic.  c.  69, 
s.  12.  Persons  entering  naval  service  making  false  statement; 
8.  16. 

By  16  <&  17  Vic.  c.  73,  s.  18,  naval  coast  volunteer  enlisting 
into  H.M.*8  service  or  militia,  6  months  imprisonment ;  or  officer 
or  other  person  knowingly  enlisting  him,  penalty  not  exceeding 
£20.      Selling  or  buyintr  arms  of  volunteers,  penalty  £10  and 
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treble  value  ;  s.  19.  Absent  from  training  or  exercise,  penalty. 
£20 ;  s.  20.  Inducing  volunteer  to  absent  himself  or  harbouiing 
liim,  penalty  £20  ;  s.  22. 

NEGLECT,  Wilful,  or  by  any  unlawful  act  or  wilful  omission 
or  neglect,  endangering  passengers  on  railways,  a  misdemeanor ; 
24  &  25  Vic.  c.  100,  s.  34.  The  clause  3  &  4  Vic.  c.  97,  s.  15, 
is  repealed,  and  the  above  section  substituted. 

NEGLIGENCE  of  drivers  of  carriages  or  vehicles,  either  by 
wanton  or  furious  driving,  or  other  wilful  misconduct,  causing 
injury,  a  misdemeanor  ;  24  &  25  Vic.  c.  100,  s.  35. 

NEWSPAPERS.  The  6  &  7  Will.  IV.  s.  76,  provides  pnal- 
ties  for  the  following  offences :  publishing  supplements  without 
the  newspapers ;  printing  or  publishing  without  having  made 
the  required  declaration  ;  publishing  and  selling  papers  without 
being  duly  stamped ;  sending  them  abroad  without  being  duly 
stamped ;  neglecting  to  pay  duty  on  advertisements ;  J.  P.  on  an 
information  upon  oath  may  grant  warrants  to  search  for  un- 
stamped newspapers,  and  to  seize  presses,  &c.  used  in  printing 
same.  In  local  jurisdictions  the  penalties  under  this  act  may  be 
recovered  by  civil  bill  before  the  assistant  barrister,  or  if  the  pe- 
nalty does  not  exceed  £20,  by  information  before  one  or  more 
J.  P. ;  and  any  person  may  prosecute  for  the  penalty.  J.  P.  may 
mitigate  the  penalty ;  s.  28. 

Form  of  Conviction  given  by  Statute. 

County  of )    Be  it  remembered,  that  on  the day  of 

to  wit.  j        A.D.,  at A.  B.  of was  duly  convicted 

before  me  C.  D.,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  for  the 

county  of  in  pursuance  of  [7  Will.  IV.  c.  76,  title  of  this  act]  for 

that  the  said  A.  B.  [here  state  offence]  contrary  to  the  form  of  the  statute  in 
such  case  ma<le  and  provided,  for  which  offence  I  do  adjudge  that  the  said 
A.  B.  hath  forfeited  the  sum  of and  [if  the  J.  P.  mitigates  the  pe- 
nalty] which  sum  of I  do  mitigate  to  the  sum  of over  and 

above  the  sum  of which  I  do  allow  to  £.  F.  for  his  reasonable  costs 

and  expenses  in  prosecuting  this  conviction. 

Given  under  my  hand  and  seal  the day  of 

NOTES  AND  BILLS.  By  45  Geo.  IIL  c.  41,  s.  3,  promis- 
sory notes,  &c.  issued  for  less  than  twenty  shillings  are  Void,  and 
the  persons  issuing  them,  &c.  shall  forfeit  double  the  amount 
before  one  J.  P. 

NOXIOUS  THING,  administering  to  do  bodily  harm,  &c.  a 
felony  ;  24  <&  25  Vic.  c.  100,  ss.  22,  23. 

NUISANCK  ITie  following  offences  are  misdemeanors  pun- 
ishable at  common  law :  Keeping  a  fierce  dog  or  bull  loose ; 
carrying  on  an  offensive,  noisy,  or  dangerous  business,  trade,  or 
manufacture ;  obstructing  a  public  highway  or  navigable  river ; 
selling  obscene  books  or  prints ;  publicly  exposing  the  naked 
person ;  keeping  a  common  gaming  house,  bawdy  house,  or  ill- 
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governed  and  disorderly  house  ;  ut  7  Geo.  IV.  c.  9,  a.  1.  A 
public  or  common  nuisance  is  such  an  inconvenient  or  trouble- 
some offence  as  annoys  the  community  in  general,  and  not 
merely  some  particular  person ;  and  on  this  ground  such  offences 
are  indictable  and  not  actionable.  An  indictment  will  not  He 
for  a  nuisance  to  a  few  individuals  of  a  particular  place  only.  A 
nuisance  may  be  either  from  doing  or  neglecting  to  do  that 
which  the  common  good  requires ;  and  if  the  thing  complained 
of  be  likely  to  produce  an  injury,  it  is  sufficient  When  a  statute 
declares  an  act  to  be  a  public  nuisance,  the  person  doing  the  act 
is  indictable  (A).  For  nuisances  on  pubUc  roads,  streets,  &c.  «e 
U  &  15  Vic.  c.  92,  8.  10,  ante,  p.  398 ;  «»  also  11  &  12  Vic.  c. 
123,  ante,  p.  480,  as  to  nuisances  in  dwelling  houses,  &c. 

NURSEKY  GROUND,  stealing  plants  from,  a»  24  &  25  Vic. 
c.  96,  s.  36,  ante,  p.  433  ;  destroying  plants  in^  24  &  25  Vic. 
c  97.  8  23,  ante,  p.  440. 

OATHS.  It  is  provided  by  14  &  15  Vic.  c.  99,  a  16,  that 
every  court,  judge,  justice,  officer,  commissioner,  or  other  person 
now  or  hereafter  having  by  law  or  by  consent  of  parties,  authority 
to  hear,  receive,  and  examine  evidence,  is  hereby  empowered  to 
administer  an  oath  to  all  such  witnesses  as  are  legally  called 
before  them  respectively ;  ««  generally  ante,  p.  77  to  80,  as  to 
statutes  relating  to  the  taking  of  lawful  oaths.  The  19  &  20 
Vic.  c.  78,  continues  for  ^-^^  years  the  2  &  3  Vic.  c.  74,  and 
repeals  the  8  &  9  Vic.  c.  55.  The  2  &  3  Vic.  c.  74,  enacts  that 
all  societies  of  the  nature  therein  described  shaU  be  unlawful, 
and  all  persons  becoming  members  thereof  or  corresponding 
therewith,  to  be  deemed  guilty  of  unlawful  combination ;  s.  1. 
This  act  not  to  extend  to  freemason  societies,  &c.  provided  that 
two  members  certify  upon  oath  that  such  societies  have  been 
formed  according  to  their  rules,  such  certificate  to  be  attested 
by  the  magistrate  and  deposited  with  the  clerk  of  the  peace; 
s.  2. 

4  Geo.  IV.  c.  87.]  By  4  Geo.  IV.  c.  87,  persons  guilty  of 
unlawful  combination  and  conspiracy,  as  in  this  act  preacribed, 
may  be  proceeded  against  in  a  summary  way,  either  before  two 
J.  P.S,  where  such  person  shall  happen  to  be,  or  by  indictmient ; 
and  persons  convicted  by  such  J.  P.s  shall  be  either  committed 
to  gaol  for  the  term  of  three  calendar  months,  or  forfeit  and  pay 
£20,  but  the  J.  P.s  may  mitigate  such  punishment  to  not  less 
than  one- third ;  s.  3  &  4.  Any  person  knowingly  pennitting 
any  meeting  of  unlawful  society  in  his  house  shall  for  the  fint 
offence  forfeit  £2,  and  for  a  second  offence  he  shall  be  deemed 
guilty  of  unlawful  combination ;  &  7. 

(/t)  K.  V.  Gregory,  5  B.  &  Ad.  555  ;  B.  v.  Crawdiaw,  8  Weekfy  B.  M. 
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5  Geo.  Ill  c.  102.]  By  5  Geo.  III.  c.  102,  if  any  person  be 
compelled  by  inevitable  necessity  to  take  an  unlawful  oath,  &c. 
be  shall  be  excused  and  justified  if  he  shall  within  10  days,  if 
not  prevented  by  force  or  sickness,  and  within  seven  days  after 
such  actual  force  or  sickness  shall  cease,  give  infonnation  of  the 
same  to  J.  P.,  and  disclose  the  whole  of  the  oflFence ;  a  2.  Any 
J.  P.  may  cause  to  have  brought  before  him  any  stranger  sojourn- 
ing or  wandering,  and  examine  him  on  oath  as  to  his  objects  and 
motives,  &c.,  and  unless  he  shall  answer  to  the  satisfaction  of 
J.  P.  or  give  security,  he  may  commit  him  to  gaol,  there  to 
remain  till  he  can  find  such  security,  and  report  same  to  Lord 
Lieutenant ;  s.  7. 

Voluntary  declarations.^  5  &  6  Will  IV.  c.  62,  enables  J.  P. 
to  take  voluntary  declarations  in  the  form  given  to  the  act,  which 
is  as  follows : — 

I,  A.  B.,  do  solemnly  and  sincerely  declare,  that 

And  I  make  this  solenm  declaration  conscientiously  believing  the  same  to  be 

true,  and  by  virtue  of  the  provisions  of  an  act  made  and  passed  in  the 

year  of  the  reign  of  her  present  Majesty,  intituled  an  act  to  repeal  an  act  of 
the  present  session  of  parliament,  intitided  an  act  for  the  more  effectual  abo- 
lition of  oaths  and  affirmations  taken  and  made  in  various  departments  of 
the  state,  and  to  substitute  declarations  in  lieu  thereof,  and  for  the  more 
entire  suppression  of  voluntary  and  extra-judicial  oaths  and  affidavits  ;  and 
to  make  other  provisions  for  the  abolition  of  unnecessary  oaths. 

This  act  does  not  render  it  the  duty  of  a  J.  P.  to  take  declara- 
tions containing  charges  of  a  criminal  or  scandalous  character  (i). 
See  tit  Declaration,  ante,  p.  492. 

OBLITEKATING  valuable  securities,  deeds,  wills,  records, 
&c.,  a  felony;  24  &  25  Vic.  c.  96,  s.  27  to  30.  Obliterating 
cross  on  cheques,  felony ;  id.  c  98,  s.  25. 

OFFICE  AND  OFFICER  If  any  person  sh^  by  any  way, 
device,  or  means,  contract  or  agree  to  have  or  receive  any  money, 
fee,  gratuity,  &c.,  and  also  if  any  person  shall  by  any  way,  means, 
or  device  contract  or  agree  to  pay  or  give  any  money,  fee,  &c., 
directly  or  indirectly,  for  any  office  specified  in  the  act  (judicial 
offices  and  others),  or  for  the  appointment  thereto,  or  resignation 
thereof^  or  for  the  consent  of  any  person,  &c.  to  such  appoint- 
ment or  resignation,  then,  and  in  every  such  case,  every  such 
person,  and  every  person  who  shaU  knowingly  aid,  abet,  or  assist 
such  person  therein,  shall  be  guilty  of  a  misdemeanor ;  49  Geo. 
III.  c.  136,  s.  3,  entitled,  "An  Act  for  the  further  Prevention  of 
the  Sale  and  Brokerage  of  Offices."  And  by  a  subsequent  sec- 
tion, any  such  contract  or  agreement  is  made  utterly  and  entirely 

(0  Little  V.  Clements,  1  Ir.  C.  L.  R.  194. 
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void  and  of  no  eflfect,  and  incapable  of  being  enforced  by  either 
of  the  parties  thereto,  in  any  court  either  of  law  or  equity.  Ste 
6  &  7  Will.  IV.  c.  116,  8.  87,  for  oflFence  of  dealing  for  any  office 
under  the  Grand  Jury  Act  The  buying  and  selling  of  offices 
of  a  public  nature  is  a  kind  of  bribery,  which,  operating  as  an 
inducement  to  public  officers  to  abuse  their  power  by  extortion 
and  other  acts  of  injustice,  was  always  indictable  at  common 
law. 

OFFICER.  Any  public  officer  neglecting  a  public  duty  im- 
posed on  him  either  by  common  law  or  statute,  misdemeanor  at 
common  law.  It  is  a  general  rule  that  a  public  officer  is  indict- 
able for  niis})ehaviour  in  his  office,  or  for  n^lect  of  his  duties 
Thus,  a  coroner,  a  constable,  a  sheriff^  or  a  gaoler  are  indictable 
for  not  performing  the  duties  of  their  several  offices,  or  for  mis- 
conduct in  the  performance  of  such  duties.  Assaulting  in  execu- 
tion of  his  duty  in  saving  wreck,  a  misdemeanor ;  24  &  25  Vic 
c.  100,  s.  37.  Assaulting  or  resisting  a  peace  officer  in  the  exe- 
cution of  liis  duty,  or  any  person  acting  in  aid  of  the  officer  with 
intent  to  prevent  arrest,  a  misdemeanor ;  id.  s.  38. 

ORCHARD.    See  Index. 

ORDER  See  Index.  Forging  for  payment  of  money  or 
delivery  of  goods,  felony ;  24  &  25  Vic.  c.  98,  s.  22.  Stealing 
money  order  or  order  for  delivery  of  goods,  felony;  id.  c.  96, 
8.  27.  Forging  any  order  of  justices,  recognizances^  &c,  felony; 
24  &  25  Vic.  c.  98,  s.  32. 

ORK     SeeUiSE, 

OYSTERS.  Stealing  any  oysters  or  oyster  brood  from  any 
oyster  bed  being  the  property  of  any  other  person,  and  sufficiently 
marked  out  or  known  as  such,  shall  be  guilty  of  simple  larceny, 
and  any  person  using  any  net,  dredge,  &c  to  take  same,  althou^ 
none  should  be  actually  taken,  guilty  of  a  misdemeanor ;  but 
nothing  herein  shall  prevent  any  person  from  fishing  for  floating 
fish  with  nets  fitted  for  that  purpose ;  24  &  25  Vic.  c.  96,  a.  26. 

rARISlI  REGISTER,  Forging  or  altering,  &c,  felony;  24 
&  25  Vic.  c.  98,  s.  36. 

PARLIAMENTARY  VOTERS.  By  13  &  14  Vic  c.  69, 
persons  charged  with  personation  of  voters  may  be  taken  into 
custody,  and  brought  before  two  J.  P.s,  and  if  they  are  satisfied 
that  he  has  personated  and  falsely  assumed  to  vote,  they  shall 
commit  him  to  gaol  to  take  his  trial ;  ss.  93,  94,  &  95. 

PARTY  PROCESSIONS.  See  ante,  p.  70.  By  13  Vic.  c,  2; 
any  J.  P.  shall  proceed  with  such  assistance  as  he  shall  think 
necessar}%  where  the  unlawful  assembly  shall  take  place;  and 
such  J.  P.,  or  person  by  his  order,  shall  read  aloud  the  following 
notice : — 
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**  Our  Sovereign  Lady  the  Queen  doth  charge  and  command  all  persoDi 
being  here  assembled  immediately  to  disperse  and  peaceably  to  depart  upon 
pain  of  fine  and  imprisonment,  according  to  the  statute  passed  in  the  thir- 
teenth year  of  the  reign  of  Queen  Victoria,  to  restrain  party  processions  in 
Ireland.    6rod  save  the  Queen." 

Sec.  2.  Not  obeying  the  command  of  the  J.  P.  within  a  quarter 
of  an  hour,  person  guilty  of  a  misdemeanor;  and  J.  P.  may  seize 
any  fire-arms  and  offensive  weapons,  and  flags,  banners,  &c.,  and 
cause  party  refusing  to  disperse  to  be  apprehended,  and,  if  con- 
victed, liable  to  penalty  not  exceeding  £5,  or  imprisonment  for 
not  exceeding  one  calendar  month;  and  for  a  second  and  subse- 
quent offence,  to  a  penalty  not  exceeding  £10,  and  to  imprison- 
ment not  exceeding  two  calendar  months;  s.  3.  Fire-arms  or 
other  offensive  weapons  in  the  possession  of  any  person  forming 
part  of  an  unlawful  procession  shall  be  forfeited,  and  any  person 
neglecting  or  refusing  to  give  up  such  arms  shall  be  subject  to 
the  aforesaid  penalties  punishable  summarily ;  s.  4.  By  23  & 
24  Vic.  c.  141,  the  above  act  is  amended,  and  it  is  provided  by 
8. 1  that  any  person  who  shall  wilfully  do  any  of  the  acts  herein- 
after mentioned  in  such  a  manner  as  may  be  calculated  or  tend 
to  provoke  animosity  between  different  classes  of  H.  M.'s  sub- 
jects, and  lead  to  the  breach  of  the  public  peace,  shall  be  guilty 
of  a  misdemeanor ;  that  is  to  say,  the  publicly  exhibiting  or 
displaying  upon  any  public  building  or  place,  or  the  wilfiiUy 
permitting  or  suffering  to  be  publicly  exhibited  or  displayed 
upon  any  building  or  place,  any  banner,  flag,  or  party  emblem 
or  symbol,  or  the  publicly  meeting  and  parading  with  other 
persons,  or  the  playing  of  any  music,  or  discharging  any  cannon 
or  firearms  in  any  public  street,  road,  or  place.  By  s.  2,  it  shall 
be  lawful  for  any  J.  P.  on  information  duly  sworn  before  him 
that  such  exhibition  is  likely  to  lead  to  a  breach  of  the  peace, 
by  warrant  under  his  hand  to  authorize  and  empower  any  county 
or  sub-inspector,  head,  or  other  constable  to  enter  any  building 
or  place  upon  which  any  such  banner,  flag,  or  party  emblem  of 
symbol  shall  be  exhibited  in  manner  hereby  prohibited,  and  to 
remove  and  detain  such  banner,  flag,  or  party  emblem  or  symbol. 
This  is  a  five-year  act ;  s.  3.  The  government  have  issued 
lengthened  instructions  for  the  guidance  of  magistrates  in  sup- 
pressing party  processions,  of  which  the  following  is  a  copy: 

The  Act  of  Parliament  13th  Victoria,  cap.  2,  points  out  in 
distinct  terms  the  offences  that  fall  within  the  provisions  of  that 
statute. 

These  offences  are  : — 

That  any  body  of  persons  meeting  and  parading  together,  or 
joining  in  procession,  and  who  shall  bear,  wear,  or  have  amongst 
them,  any  fire  arms,  or  other  offensive  weapons,  or  any  banner, 
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emblem,  or  flag,  cr  symbol,  thedisplay  whereof  may  be  calculat»d 
or  tend  to  provoke  animosity  between  different  classes  of  Hnr 
Majesty's  subjects ;  or  who  shall  be  accompanied  by  any  music 
of  a  like  nature  or  tendency,  shall  be  deemed  to  be  an  unlawful 
assembly,  and  every  person  present  thereat  shall  be  deeme<i  guiltj- 
of  a  misdemeanor. 

To  come  within  the  foregoing  provision,  parties  must  "  meet 
and  parade,  or  join  in  procession." 

The  parading  need  not  be,  however,  in  military  array.  Any 
meeting  and  placing  of  persons  so  met  in  ranks,  or  in  any  order 
of  march  or  procession,  would  be  within  the  act 

They  (or  some  of  the  party)  must  either  have  arms  or  offen- 
sive weapons,  or  wear  party  colours  or  emblems,  or  have  with 
them  party  flags  or  banners,  &c.  ;  or  they  must  be  accompanied 
by  music  "  of  a  like  nature  and  tendency,"  that  is,  playing  party 
tunes,  or  singing  party  songs. 

An  assembly  of  persons  meeting  and  parading,  or  joining  in 
procession  under  any  one  of  the  foregoing  circumstances,  falk 
within  the  meaning  of  the  act. 

By  section  2  of  the  act  any  justice  of  the  peace  apprised  of  the 
assembly  is  bound  to  take  proper  assistance,  and  command  such 
unlawful  assembly  of  persons  or  procession  to  disperse,  using  the 
form  of  proclamation  contained  in  the  act. 

By  the  third  section,  persons  refusing  to  disperse  within  one 
quarter  of  an  hour  from  their  being  thus  commanded  so  to  do, 
may  be  apprehended,  and  punished  by  summary  conviction  before 
two  magistrates  ;  and  all  such  parties,  whether  so  commanded  to 
disperse  or  not,  and  even  though  they  should  disperse  on  being 
commanded  to  do  so,  may  be  indicted  for  the  misdemeanor,  un- 
der the  flrst  section  of  the  act,  and  brought  to  trial  for  said  of- 
fence, at  the  sessions  or  assizes. 

With  respect  to  arches,  flags,  or  banners  erected  on  or  over  the 
public  highway,  and  the  display  whereof  may  be  calculated  to 
provoke  animosity  between  Her  Majesty*8  subjects  of  different 
religious  persuasions,  they  may  be  removed  by  the  magistrates 
and  constabulary  under  their  control. 

Sometimes  the  bases  of  these  arches  are  erected  on  the  premises 
of  individuals,  and  not  on  the  public  highway,  though  the  arches 
are  afterwards  made  to  cross  the  highway ;  but  wherevep  such 
arches  are  extended  over  the  highway,  they  partake  of  the  charac- 
UiT  of  nuisances,  and  the  magistrates  have  a  right  to  remove  the 
same,  and,  if  it  be  necessary,  to  go  upon  the  grounds  of  indivi- 
duals for  that  purpose  ;  and  the  constabulary,  acting  nnder  the 
direction  of  a  magistrate,  may  do  so,  taking  caie  to  do  as  little 
damage  as  possible,  and  to  use  no  more  force  than  is  neoeasuy 
for  the  purpose  *,  and  the  same  observation  applies  to  the  pnc- 
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tice  of  extending  lines  or  flags,  or  other  party  emblems,  from  one 
house  to  another,  across  the  street,  so  as  to  make  a  species  of  arch 
or  line  under  which  the  people  must  pass. 

The  exhibition  of  flags  and  party  emblems  in  or  from  public 
houses  is  efiectually  provided  against  by  the  6th  and  7th  Will. 
IV.  cap.  38,  sections  8  and  9,  and  should  be  carefully  suppressed 
accordingly  {it).  By  the  former  of  these  sections,  every  person 
licensed  to  sell  spirits  by  retail,  who  shall  hang  out  or  display,  or 
suffier  to  be  hung  out  or  displayed  from  or  out  of  his  house,  or 
place  of  business,  any  sign,  flag,  symbol,  colour,  decoration,  or 
emblem  whatsoever,  except  the  known  and  usual  and  accustomed 
sign  of  such  house  or  place  of  sale,  is  liable  to  a  penalty  of  £2, 
and  his  license  may  not  be  renewed,  or  may  be  forfeited  alto- 
gether ;  and  by  the  latter  section,  any  magistrate  or  chief  con- 
stable, or  any  constable  authorized  by  a  magistrate  or  chief  con- 
stable, may  enter  such  house,  and  remove  and  destroy  all  such 
flags,  &c. 

The  J.P.s  should  understand  that  it  is  their  bounden  duty, 
within  their  respective  jurisdictions,  to  act  upon  the  powers  thus 
vested  in  them  by  law,  for  the  suppression  of  these  illegal  pro- 
ceedings, against  which  the  above  statutes  are  directed,  and  that 
they  will  be  held  collectively  and  individually  responsible  for 
any  violation  of  this  law  which  may  occur  in  their  district,  of 
which  it  shall  be  found  that  they  have  had  notice,  and  where  it 
shall  appear  that  they  have  not  made  use  of  their  authority,  and 
the  means  at  their  disposal  to  suppress  such  proceedings,  and 
bring  those  in  them  to  justice.  In  every  case  when  the  magis- 
trates hear  of  a  procession  being  formed  in  defiance  of  the  act,  or 
when  they  have  reasonable  grounds  to  apprehend  that  such  a  pro- 
cession may  take  place,  they  should  be  prepared  with  sufficient 
assistance  to  proceed  to  the  spot,  and  should  use  the  most  prompt 
exertions  to  disperse  the  assemblage,  and  apprehend  the  princi- 
pal parties  engaged  in  it,  and  proceed  against  them  in  the  man- 
ner provided  by  the  statute.  In  the  case  of  small  parties,  not 
exceeding  20,  and  not  having  any  arms,  it  may  be  sufficient  to 
proceed  in  the  course  pointed  out  by  the  statute  to  read  the  pro- 
clamation, which  should  be  done  in  the  following  words,  viz. : — 

**  Our  Sovereign  Lady  the  Queen  chargeth  and  comm'andeth  all  persons 
being  here  afisembled  immediately  to  disperse,  and  peaceably  to  depart,  upon 
pain  of  fine  and  imprisonment,  according  to  the  statute  passed  in  the  tnir- 
teenth  year  of  the  reign  of  Queeen  Victoria,  to  restrain  party  processions 
in  Irelaiid." 

The  names  of  as  many  as  can  be  identified  in  the  procession 
should  be  ascertained  and  taken  down  as  soon  as  possible.  If 
the  parties  really  disperse  on  the  proclamation  being  made,  or 

{it)  See  post,  page  66^» 


652  CATALOOUB  OP  OFFENCES. 

within  one  quarter  of  an  hour  after,  the  object  of  its  being  made 
having  been  attained,  no  further  proceedings  need  be  tiJ^en  at 
the  time  ;  but  the  names  or  descriptions  of  the  parties  identified 
should  be  rejjorted  for  further  directions  as  to  the  proceeding? 
against  them,  if  it  shall  be  deemed  expedient.  If  the  parties 
forming  the  processiijn  do  not  disperse  in  the  time  prescribed  af- 
ter the  proclamation  has  been  read,  the  magistrates,  with  a  view 
to  proceeding  on  the  summary  powers  of  the  third  section,  may 
apprehend  the  parties  offending,  on  the  spot,  either  with  or  with- 
out a  warrant ;  or  if  that  course  cannot  conveniently  be  taken, 
an  information  may  afterwards  be  exhibited,  on  which  the  jus- 
tice, before  whom  it  is  exhibited,  may  issue  his  warrant  to  appre- 
hend the  accused. 

It  will  not  be  necessary,  in  proceeding  on  the  summary  juris- 
diction, to  make  up  at  the  time  a  formal  conviction  ;  but  the 
minutes  of  the  evidence  in  each  case  should  be  carefully  pre- 
served. It  is  desirable  that  in  every  case  admitting  its  apphca- 
tioii,  the  summary  power  given  by  the  third  section  of  the  act 
should  be  put  in  force,  and  with  the  utmost  possible  expedition ; 
and  the  magistrates  should  make  such  arrangements  for  their 
meeting  and  acting  in  concert,  as  will  enable  them  most  speedily 
and  eflfectually  to  exercise  this  jurisdiction. 

A  more  prompt  course  should  be  taken  in  the  case  of  proces- 
sions formed  of  greater  numbers,  or  having  any  arma  The  par- 
ties assembled  are  guilty  of  a  misdemeanor  under  the  first  sec- 
tion of  the  act ;  the  assembly  is  unlawful,  and  every  person  en- 
gaged in  it  is  liable  to  prosecution  by  indictment.  It  is,  there- 
fore, competent  to  any  magistrate  at  once  to  issue  his  warrant  on 
the  spot,  to  apprehend  them,  or  any  of  them,  with  a  view  to  their 
being  made  amenable  to  justice.  Those  with  arma,  or  carrying 
banners  or  other  emblems,  or  drums,  should  in  such  cases  be  at 
once  arrested ;  the  order  to  disperse  should  then  be  read  to  the 
others,  and  if  the  assembly  show  any  sign  of  resistance,  the  riot 
act  should  be  read  also.  The  parties  who  may  remain  assembled, 
notwithstanding  these  steps,  should  be  arrested  if  possible  on 
the  spot,  and  all  the  persons  so  apprehended  should  be  dealt  with 
as  in  ordinary  cases ;  being  detained  in  custody  until  brought  be- 
fore the  magistrates  for  examination,  when  those  who  may  be 
able  to  find  sufiicient  security  will  be  admitted  to  bail,  those  who 
n)ay  not  being  committed  to  prison  for  trial  at  the  next  assises. 
It  should  also  be  the  duty  of  the  justices  and  chief  constables  to 
warn  all  licensed  retailers  of  spirits  in  their  respective  districtBol 
the  provisions  contained  in  the  Spirit  Licence  Act  as  above  m- 
ticed,  and  to  enforce  them  with  vigilanca 

The  act  23  &  24  Vic  c.  141,  enlarges  the  provisioiiB  of  the  IS 
Vic.  c.  2.    The  offences  imder  that  statute  are  the  pabHdy  ex- 
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hibiting  or  displaying,  or  the  wilfully  permitting  to  be  publicly 
exhibited  or  displayed,  upon  any  building  or  place  any  banner, 
flag,  or  party  emblem,  or  symbol ;  or  the  publicly  meeting  and 
parading  with  other  persons  ;  or  the  playing  of  any  music,  or  dis- 
charging any  cannon  or  Ore  arms  in  any  pubHc  street,  road,  or 
place.  In  order  to  constitute  an  offence  all  the  above  acts  must 
be  done  wilfuUy  and  knowingly,  in  such  a  manner  as  may  be  cal- 
culated or  tend  te  provoke  animosity  between  the  different  classes 
of  Her  Majesty's  subjects,  and  lead  to  a  breach  of  the  peace.  The 
observations  made  as  te  offences  under  the  act  13  Vic  cap.  2, 
apply  to  offences  under  this  act,  and  a  similar  course  should  be 
adopted.  If  banners,  flags,  party  emblems,  or  symbols  be  ex- 
hibited on  buildings  or  houses,  it  is  the  duty  of  the  magistrate, 
upon  an  information  being  sworn  that  such  exhibition  is  likely 
to  lead  to  a  breach  of  the  peace,  to  issue  his  warrant  authorizing 
the  constable  to  enter  such  building  or  place,  and  to  remove  and 
detain  the  banner,  flag,  or  party  emblem  or  symbol  Without 
such  sworn  information,  no  house  or  building  should  be  entered 
against  the  consent  of  the  occupier. 

PASSWORDS.    ^<?«  Oaths. 

PAWNBKOKERS.  The  leading  act  on  pawnbrokers,  the  26 
Geo.  IIL  c.  43,  which  established  the  business  of  a  pawnbroker 
and  now  regulates  it,  enacts  that  it  shall  be  lawful  for  every 
person  who  shall  be  duly  licensed  to  exercise  the  trade  or  business 
of  a  pawnbroker.  All  sums  advanced  and  lent  shall  be  paid  to 
the  borrower  by  such  pawnbroker  in  lawful  current  money,  and 
not  otherwise,  and  no  sum  shall  be  made  up  or  completed  by 
including  any  sort  of  value  or  payment,  s.  2 ;  disputes  about 
sums  not  exceeding  40s.  determined  by  one  justice ;  if  above 
that  sum,  by  two  justices  in  a  summary  way,  s.  4 ;  persons  who 
take  pawns,  &c.  shall  enter  the  same  in  a  book,  and  the  sum 
advanced,  and  give  a  duplicate  of  the  entry  to  the  person  pawning, 
on  receiving  one  penny  for  the  duplicate,  if  the  sum  lent  does 
not  exceed  10s.,  two  pence  if  above  10s.  and  not  more  than  40s., 
and  fouT'pence  if  above  40s.  The  pawnbroker's  name,  &c.  to  be 
printed  or  written  thereon.  In  default  of  making  such  entry, 
and  giving  such  duplicate,  penalty  40s.,  s.  5.  If  the  duplicate 
be  lost,  &c.  and  the  goods  remain  unredeemed,  the  owner  must 
prove  his  property  therein  to  the  satisfaction  of  a  justice,  and 
make  an  affidavit  of  the  loss,  s.  7 ;  persons  convicted  of  pawning, 
&c.  the  goods  of  other  persons  without  their  authority,  forfeit 
20s.,  s.  8  ;  if  it  shall  be  proved  before  a  justice  that  matters  left 
in  pawn  have  been  ill-useii  by  the  pawnbroker,  &c.  compensation 
shdl  be  made  to  the  owner,  s.  9  ;  buying  or  taking  as  a  pledge 
any  linen,  &c.  intnisted  to  a  person  to  wash,  &c.  penalty  double 
the  sum  given  or  lent,  s.  10;  persons  offering  goods,  &c.  by  way 
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of  pawn  OT  sale,  which  shall  appear  to  be  illegally  obtained,  may 
be  carried  before  a  justice,  who  is  empowered  to  commit  such 
|)er8on  to  prison,  s.  11 ;  justices,  upon  oath  being  made  that  goods 
imlawfully  obtained  have  been  pawned,  &c.  may  grant  a  warrant 
to  search  for  the  same  in  the  house  of  any  suspected  person,  and 
upon  refusal  to  open  such  suspected  house,  the  officer  is  empow- 
ered to  break  it  open ;  hindering  such  search,  penalty  £5,  or 
imprisoned  as  herein ;  if  such  goods  be  found,  they  shall  \» 
restored  to  the  owner,  s.  13  ;  upon  death  or  failure  of  securitieB, 
new  ones  shall  be  given  ;  neglecting  to  renew  such  secoiity  for 
three  months,  pend.ty  not  less  than  £5,  or  more  than  £20,  and 
if  not  paid,  recovered  by  distress,  s.  15 ;  pawnbroker's  name  and 
business  to  be  painted  over  the  door,  penalty  £5,  a  16  ;  persoiis 
carrying  on  the  business  of  a  pawnbroker  as  herein  without  being 
properly  qualified  forfeit  not  less  than  £10  nor  more  than  £20, 
8.  17 ;  persons  confined  in  any  prison  who  lend  money  on  pawns, 
&G.  or  buy  stolen  goods,  shall  be  committed  to  the  felons'  common 
gaol  for  three  months,  s.  19  ;   pawnbrokers  who  retail  liquors 
forfeit  £10,  8.  21 ;  no  goods  except  as  herein  shall  be  sold  in  leas 
than  a  year  after  being  pawned,  s.  24 ;  an  account  to  be  kept  by 
the  pa^vnbroker  of  the  sale  of  goods,  and  overplus  to  be  given  to 
the  owner  of  the  goods;  pawnbroker,  appraiser,  or  auctioneer 
acting  contrary  hereto  forfeit  treble  the  sum  such  goods  were 
pawned  for,  s.  28  ;  justices  empowered  to  summon  pawnbrok^ 
before  them,  with  all  books  and  papers  necessary  ;  pawnbrokers 
neglecting  or  refusing  to  attend,  &c.  penalty  £5 ;  s.  29.    No  pavn 
shall  be  disposed  of,  except  as  herein,  penalty  £6  and  the  value 
of  the  goods.    Appraiser  lending  money  on  pledges,  &c.  as  herein, 
forfeits  not  less  than  £10  nor  more  than  £20 ;  a  30.     If  any 
surety  for  appraiser  shall  die  or  fail,  a  new  surety  shall  be  pro- 
cured within  three  months,  penalty  £5 ;  s.  32.     Appraisers  and 
auctioneers  to  make  oath  before  J.  P. ;  s.  33.    Appraisers  acting 
without  being  duly  appointed  forfeit  £10;  s.  36.     Eetums  to  be 
made  within  a  month  after  any  sum  be  lent^  pencdty  on  ne^ect 
of  pawnbroker,  40s. ;  s.  42. 

Tlie  above  statute  was  amended  by  28  Geo.  HI.  c.  49,  and  by 
the  first  section  it  is  enacted  that  unlicensed  persons  ezeiciBing 
the  trade  of  a  pawnbroker  shall,  in  addition  to  the  penalties  of 
26  Geo.  IIL  c.  43,  forfeit  the  sum  of  £5  before  one  J.  P.  By 
8.  19,  the  rates  of  interest  payable  to  pawnbrokers  by  26  Geo. 
III.  c.  43, 8.  3,  arc  repealed,  and  others  substituted  in  lien  thereol 
By  8.  20,  no  pawns  are  to  be  taken  on  Sundays,  nor  before  10, 
a.m.,  nor  after  4,  p.m.,  in  any  other  day  between  29th  Sqyiember 
and  25th  March ;  nor  before  10,  a.m.,  nor  after  7,  p^nL,  the 
remaindor  of  the  year  under  penalty  of  40s.  The  xemunii^ 
provisions  of  this  act  relate  to  pawnbrokers  within  the  dty  of 


PEACE  OFFICER — FEBJURT.  655 

Dublin,  or  three  miles  therefrom.  6  &  5  Vic.  c.  82,  s.  17,  regu- 
lates the  licences  for  pawnbrokeis. 

PEACE  OFFICER    See  Officer,  Assault,  Constable. 

PEACE  PEESEKVATION  ACT.    See  ante,  p.  69. 

PERJURY.  See  ante,  p.  90.  Wilful  and  corrupt  perjury  or 
subornation  of  perjury  is  a  misdemeanor  at  common  law,  and  by 
3  Geo.  XL  c.  4,  Ir.  s.  2.  Perjury  is  described  by  Sir  K  Coke  as 
an  offence  committed  against  public  justice,  when  a  lawful  oath 
is  administered  in  some  judicial  proceeding  or  course  of  justice, 
and  the  person  to  whom  it  is  so  administered  swears  wilfully, 
absolutely,  and  falsely  in  a  matter  material  to  the  issue  or  point 
in  question ;  8  Inst.  164.  To  constitute  the  offence  of  peijury  at 
common  law  it  is  therefore  essential,  first,  that  the  oath  should 
be  a  lawful  one,  i.^.,  administered  in  some  court  of  competent 
jurisdiction,  or  by  some  magistrate  or  other  person  authorized  so 
to  do.  Secondly,  the  oath  must  be  taken  in  some  proceeding 
relating  to  a  civil  suit  or  criminal  prosecution ;  or  it  must  tend 
to  injiire  the  administration  of  justice,  as  where  one  takes  a  false 
oath  before  a  magistrate  in  order  to  compel  another  to  find  sureties 
for  the  peace,  &c.  Thirdly,  the  false  swearing  must  be  wilful  and 
deliberate,  not  through  inadvertency  or  mist^e.  And,  fourthly, 
it  should  be  in  some  point  material  to  the  question  in  dispute. 

In  addition  to  the  provisions  of  the  common  law  against  per- 
jury, many  statutes  have  been  passed  requiring  oaths  to  be  taken 
for  various  purposes  not  connected  with  judicial  proceedings  or 
the  course  of  public  justice ;  and  by  these  statutes  it  is  specially 
provided  that  the  wilful  and  corrupt  breach  of  such  oaths  shall 
subject  the  offender  to  the  pains  and  penalties  of  perjury. 

If  a  man  comes  and  says  that  he  knows  a  fact^  his  knowledge 
is  the  question  in  dispute ;  and  if  he  swears  falsely,  perjury  may 
be  assigned  on  his  statement  {j  ).  Great  caution  should  be  used 
in  the  exercise  of  this  power,  and  the  mere  circumstance  of 
witnesses  contradicting  each  other  is  by  no  means  a  proof  that 
either  one  or  the  other  is  guilty  of  peijury.  There  is  a  great 
distinction  between  an  untrue  statement  and  perjury ;  and  nothing 
but  very  clear  evidence  that  what  a  witness  states  is  not  only  not 
true,  but  that  it  is  wilfully  and  deliberately  false,  will  justify  a 
summary  committal  for  perjury  (k).  Where  J.P.s  declined  to 
proceed  with  a  charge  of  perjury,  on  the  ground  that  the  allied 
perjury  had  been  committed  in  a  suit  in  the  Ecclesiastical  Court 
which  was  still  pending,  and  to  which  both  the  informant  and 
the  person  charged  were  parties,  the  Court  of  Q.  B.  refused  to 
compel  them  to  proceed  (I). 

(j)  R.  V.  SchleBinger,  17  L.  J.  32,      Buma*  J.  P.  715. 
M.  C.  {D  R.  V.  Ingham,  19  L.  J.  69  M. 

{k)  See    Wise's    Supplement    to      G.  14  Q.  B.  390. 
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J,  P.  may  commit  party  guilty  of.]  By  14  &  15  Vic.  c.  100, 
any  J.  P.  in  special  or  petty  sessions,  in  case  it  shall  appear  to 
him  that  any  one  has  been  guilty  of  wilful  and  coimpt  perjury 
in  any  evidence  given,  or  in  any  affidavit,  deposition,  examination, 
or  other  proceedings,  may  commit  such  person  to  be  prosecuted 
until  the  next  sessions  of  Oyer  and  Terminer,  or  gaol  deliveiy 
for  the  county  or  other  district  within  which  such  perjury  waa 
committed,  unless  he  enter  into  a  recognizance  with  one  or  more 
sureties  for  his  appearance  at  such  gaol  delivery,  and  require  any 
person  he  shall  think  fit  to  enter  into  recognizance  to  give  evi- 
dence ;  s.  19. 

PEESONATION.  The  foUowing  offences  are  felonies :  ac- 
knowledging any  recognizance,  bail,  or  judgment^  in  the  name  <^ 
a  person  not  privy  thereto ;  24  &  25  Vic.  c.  98,  a.  34.  Falsely 
personating  any  proprietor  of  bank  stock,  felony ;  24  &  25  Vic 
c.  98,  s.  3.  Falsely  personating  any  one  entitled  to  pay  or  pen- 
sion, for  the  purpose  of  receiving  same  under  this  act ;  27  (.leo- 
UL  sess.  2,  c.  25,  s.  7.  Falsely  personating  any  officer,  soldiei^ 
or  other  person,  for  the  purpose  of  obtaining  pension,  pay,  prize- 
money,  or  relief  under  this  act;  7  Geo.  IV.  c  16,  s.  38;  2  Will 
IV.  c.  53,  s.  49.  To  personate  a  deceased  soldier  is  an  offence 
within  this  act.  Falsely  personating  nominees  of  government 
life  annuities  ;  2  &  3  WilL  IV.  c.  59 ;   1  Vic.  c.  84 

PICKLOCK  Being  armed  with  intent  to  break  and  enter 
any  house  at  night,  a  nusdemeanor ;  24  &  25  Vic  c.  96,  s.  58. 

PICTURE.  Damaging  in  chureh,  chapel,  gallery,  &c,  a  mis- 
demeanor ;  24  &  25  Vic.  c.  97,  s.  89. 

PIG.  Killing,  with  intent  to  steal,  a  felony;  24  &  25  Vic  c 
96,  s.  11.    Maliciously  killing  or  maiming,  felony ;  id.  c  97,  s.  40. 

PIGEON.    ^  Index. 

PIRACY.     A  felony  at  common  law,  and  by  1  Vic.  c.  88,  and 

5  Vic  c  28. 

PLATE.  Defacing  names  or  crests  on  any  article  of  family 
plate,  or  watches,  or  employing  any  one  so  to  do,  without  consent 
in  writing  of  the  owner,  or  of  some  persons  authorized  to  sell 
same,  or  unless  same  were  bought  at  public  auction ;  a  misde- 
meanor by  28  Geo.  III.  c.  49,  s.  7. 

POISON,  Administering,  with  intent  to  murder,  felony ;  24 

6  25  Vic.  c.  100,  s.  11.  Attempting  to  administer  with  like 
intent,  felony ;  id  s.  14.  Administering  to  procure  abortion, 
felony  ;  id.  &  58.  Maliciously  administering,  so  ais  to  endanger 
life,  felony ;  or  with  intent  to  injure,  misdemeanor ;  id.  8&  23^  24. 

POOR  (m).  See  ante,  p.  275,  for  the  election  of  ex-offido  guar- 
dians.    By  10  Vic.  c  31,  s.  8,  it  is  provided  that  all  relief  given 

(m)  See  Moore*8  P.  L.,  215. 
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under  this  act  to*  a  wife  or  child  shall  be  considered  as  given  to 
the  person  who  under  the  provisions  of  1  <fe  2  Vic.  c.  66,  s.  57, 
shall  be  Hable  to  maintain  such  wife  or  child  ;  and  the  child  of 
every  poor  person  relieved  under  this  act  shall  be  subject  to  the 
same  liability  in  respect  of  such  relief  as  in  respect  of  any  relief 
granted  under  the  above  act. 

Deserting  wife  or  child.]  By  10  &  11  Vic.  c.  84,  person  desert- 
ing or  wilfully  neglecting  to  maintain  (n)  his  wife  or  children 
liable  to  conviction  before  one  J.  P.  and  to  be  committed  to  gaol 
with  hard  labour  for  any  time  not  exceeding  three  months;  s.  2. 

Street  beggars,  cCrc]  Every  person  wandering  abroad  and  beg- 
ging, or  placing  himself  in  any  public  place,  street,  highway, 
court,  or  passage  (o),  to  beg  or  gather  alms,  or  causing  or  procuring 
or  encouraging  any  child  or  children  so  to  do,  and  every  person 
who,  having  been  resident  in  any  union  in  Ireland,  shall  go  from 
such  union  to  some  other  union  (/>),  or  from  one  electoral  or  relief 
district  to  another  electoral  or  relief  district  in  Ireland  for  the 
purpose  of  obtaining  relief  in  such  last-mentioned  union  or  dis- 
trict, shall  on  conviction  thereof  before  any  J.  P.,  if  such  justice 
shall  think  fit,  be  committed  to  the  common  gaol  or  house  of 
correction,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  one  calendar  month ;  s.  3. 

Appre^iension  of  offenders,]  It  shall  be  lawful  for  any  person 
to  apprehend  any  person  whom  he  shall  find  offending  against 
this  act,  and  to  take  and  convey  such  offender  as  soon  as  may  be 
reasonably  practicable  before  any  J.  P.  to  be  dealt  with  as  is 
herein-before  provided  {q),  or  to  deliver  him  to  any  constable  or 
other  peace  officer  of  the  county  or  place  wherein  he  shall  have 
been  apprehended,  to  be  so  taken  and  conveyed  as  aforesaid,  and 
it  shall  be  the  duty  of  every  constable,  &c.  to  take  into  his  cus- 
tody every  such  offender  and  to  convey  him  before  such  J.  P.  as 
soon  as  may  be  reasonably  practicable,  to  be  dealt  with  as  is 
directed  by  this  act ;  s.  4. 

Warrants  by  J,  P.]  Any  J.  P.  upon  proof  that  any  person  has 
committed  any  of  the  offences  herein-before  mentioned  may  issue 
his  warrant  to  apprehend  such  offender  and  to  bring  him  before 
the  same  or  some  other  J.  P.,  to  be  dealt  with  as  is  directed  by 
this  act  'y  s.  5.    The  6th  sec.  gives  the  form  of  conviction,  but  it 

(ti)  See  1  &  2  Vic.  c.  66,  as.  58  &  against  a  board  of   guardians   for 

54»  post ;  and  10  Vic  c.   31,  s.  8.  causing  paupers  to  be  removed  from 

(o)  If  the  act  be  committed  in  a  their  union  to  another  on  the  ground 

private  house  the  ofience  would  not  that  they  did  not   belong   to   the 

be  complete  under  this  clause.  union.    See  Moore's  Poor  Caw,  post, 

{p)  The  cummissionerft  have  by  111-2,  circular  of  that  date  ;  see  also 

circular,  dated  3rd  February,  1851,  id.,  circular,  dated  30th  May,  185 J. 

stated  that  the  attorney -general  has  (9)  t.e.  by  ss.  2  &  3. 
advised    that    an    indictment    lies 
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may  bo  in  the  form  given  by  the  Petty  Seasions  Act ;  and  the 
7th  sec.  directs  its  transmission  to  the  petty  sessions  or  to  the 
next  quarter  sessions,  but  this  is  not  now  necessary ;  see  mode 
of  Proceeding,  p.  346.  By  6  &  7  Vic  c.  92,  after  due  notice 
by  the  poor-rate  collector  it  shall  be  lawful  for  him  to  prefer  a 
complaint  to  J.  P.  and  he  shall  summon  the  lessor  to  appear  at 
petty  sessions  and  answer,  and  direct  payment  with  costs,  and 
in  default  to  issue  his  warrant  to  the  collector  to  levy  the  «ame ; 
s.  2.  Making  or  tendering  false  claim,  voting  papers,  &c.  and 
altering  or  suppressing  nomination  or  voting  papers,  &c.  subjects 
oflfender  to  penalty  not  exceeding  £10,  recoverable  as  under 
1  &  2  Vic.  c.  56,  s.  25. 

Penalty  for  inoculation^]  By  3  &  4  Vic.  a  29,  persons  inoculat- 
ing or  producing  small-pox  liable  on  summary  conviction  before 
two  J. P. s  to  be  imprisoned  foi  not  exceeding  one  month ;  s.  8. 

By  1  &  2  Vic.  c.  56,  orders  made  by  commissioners  are  directed 
to  be  sent  to  the  petty  sessions  clerk,  but  no  failure  in  sending 
same  shall  affect  the  validity  of  any  rate ;  s.  6.  In  case  clerk  to 
the  guardians  or  clerk  to  J.  P.  to  whom  orders  of  commissioneis 
sent,  or  copies,  neglect  to  preserve  and  give  publicity  to  the  same, 
or  shall  refuse  inspection,  they  shall  forfeit  not  exceeding  £10 
nor  less  than  40s. ;  s.  7.  Persons  refusing  or  neglecting  to  gire 
evidence,  guilty  of  a  misdemeanor  (r) ;  a  13.  Every  husband 
shall  be  liable  to  maintain  his  wife  and  every  child  under  15, 
whether  legitimate  or  illegitimate,  which  she  may  have  had  at 
the  time  of  her  marriage  with  her  husband  («)  ;  and  every  father 
shall  be  liable  to  maintain  his  child,  and  every  widow  to  main- 
tain her  child,  and  the  mother  of  every  bastard  child  to  maintain 
such  bastard  child,  until  respectively  15  years  old ;  s.  53.  All 
relief  given  under  this  act  to  a  Avife  or  child  shall  be  considered 
as  given  to  the  person  declared  by  this  act  (s.  53)  to  be  liable  to 
maintain  such  wife  or  child  {t).  Children  liable  to  Ttiftintain  or 
contribute  to  support  of  parents  (u) ;  and  relief  given  shall  be 
repaid  by  order  of  two  J.  P.s  where  child  may  dwcdl,  on  applica- 
tion of  the  guardians ;  and  also  the  weekly  or  other  periodical 
pajrments  shall  be  made  by  the  child  to  such  guardians,  by 
whom  same  recoverable  as  penalties  under  this  act ;   s.  67. 

Misbehaviour'  in  workhouses.]  Persons  refusing  to  be  lodged 
and  maintained  in  workhouse,  or  absconding  therefrom  while 
wife  or  child,  whom  liable  to  maintain,  relieved  therein ;  or  to 

(r)  See  also  10  &  11  Yic  c.  00,  Blackbume,  Attorney-Genenl ;  me 

8.  20.  Moore's  Poor  Law,  42. 

(«)  Evidence  that  a  man  and  wo-  (0  Th^  proYinona  of  thk  aectioo 

man  lived  together,  and  were  reputed  are  extended  to  relief  glTon  nndtf 

to  be  man  and  wife,  is  admissible  to  10  Vic.  c.  31,  s.  8. 

prove    them    legally   married,    per  (u)  See  10  Vic.  c  81,  a.  8. 
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be  set  to  work ;  or  guilty  of  drunkenness,  insubordination,  or 
disobedience  to  rules  ;  or  attempting  to  introduce  spirituous 
liquors  into  workhouse  contrary  to  ordei-s,  shall,  on  conyiction 
before  J.  P.  at  petty  sessions,  be  committed  to  hard  labour  for 
not  exceeding  one  month ;  s.  58.  J.  P.  on  oath  made  before 
him  that  any  person  has  committed  any  of  the  offences  aforesaid, 
may  issue  his  warrant  to  apprehend  offender ;  s.  60.  Persons 
having  the  custody  of  rates,  and  refusing  to  permit  persons 
affected  to  make  copies,  shall  forfeit  not  exceeding  lOs.;  s.  70  (v). 
Where  penalty  or  forfeiture  recoverable  before  J.  P.  party  com- 
plained against  may  be  summoned  before  any  two  J.  P.s  and 
on  proof  convict  the  offender ;  s.  99  (wf).  Officers  disobeying 
guardians  or  provisions  of  this  act  shall,  on  conviction  before 
two  J.  P.s,  forfeit  a  sum  not  exceeding  £5 ;  s.  100.  If  any  one 
employed  under  authority  of  guardians  shall  embezzle  or  misapply 
any  of  the  monies,  goods  or  chattels  belonging  to  the  union,  he 
shall  forfeit  on  conviction  before  two  J.  P.s  not  exceeding  £20, 
and  treble  the  value  of  the  goods,  &c.  purloined,  and  be  there- 
after incapable  of  serving  any  office  relating  to  relief  of  poor ; 
8.  101.  If  any  person  wilfully  neglect  or  disobey  order  of  com- 
missioners, he  shall  on  conviction  before  two  J.  Ps.  forfeit  for 
first  offence  not  exceeding  £5 ;  second,  from  £5  to  £20 ;  third 
and  subsequent  offence,  deemed  a  misdemeanor,  and  on  convic- 
tion, fine  not  less  than  £20,  and  imprisonment^  as  awarded  by 
court  before  whom  tried ;  s.  102.  All  penalties  and  forfeitures, 
if  not  paid  forthwith  on  conviction,  leviable  by  distress  and  sale ; 
overplus  to  owner ;  offender  may  be  imprisoned  until  return  of 
warrant  of  distress,  unless  sufficient  security  ;  if  no  sufficient 
distress,  party  may  be  committed  for  not  exceeding  three  months, 
unless  penalty,  &c.  be  sooner  paid ;  s.  103. 

Appeal.]  For  power  to  appeal  and  requisites  to  be  followed, 
see  ss.  106,  and  following  ones ;  and  also  12  &  13  Vic.  c.  104,  ss. 
22,  23,  29  ;  also  2  Vic.  c.  1,  s.  9.  See  ante,  p.  190,  chapter  on 
Appeal.  If  the  party  intend  to  apply  to  the  court  above  for  a 
writ  of  certiorari,  he  must  previous  to  such  application  enter 
into  the  recognizance  required  by  the  statute  before  a  J.  P.  of  the 
county  or  place  where  he  resides ;  s.  116.  By  2  Vic.  c.  1,  s.  9, 
a  power  of  appeal  is  given  against  rates  to  quarter  sessions, 
although  assistant  barrister  does  not  preside ;  see  further  as  to 
appeal  against  rates,  6  &  7  Vic.  c.  92,  ss.  8,  9 ;  12  &  13  Vic. 
c,  104,  ss.  22,  23 ;  see  also  Q  &  7  Vic.  c  36,  ss.  5,  6,  as  to  appeal 
in  cases  of  scientific  societies.    By  6  &  7  Vic.  a  92,  s.  25,  a 

(v)  By  6  &  7  Vic.  o.  92,  8.  9,  it  is      may  also  be  inspected  and  copied, 
provided  that  the  valuation  on  which         (w)  See  for  definition  of  justice  of 
the  rate  **  shall  have   been   oiade'^      the  peace,  s.  124. 
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penalty  of  not  exceeding  £10,  to  be  recovered  before  justices  as 
provided  by  1  &  2  Via  c.  55,  ss.  99,  103,  is  inflicted  for  maloDg 
or  tendering  false  claims,  voting  papers,  &c  and  for  altering  or 
suppressing  nomination  or  voting  papers,  &c. 

Collection  of  rates,^  The  poor-rate  is  collected,  levied,  and 
recovered  under  the  provisions  of  the  Irish  poor  relief  act,  by 
the  same  ways  and  means  as  county-cess  is  recoverable,  as  well 
as  by  means  specially  provided  for  in  certain  cases  in  subsequent 
acts  for  amending  the  Irish  poor  law.  See^  &  1  WilL  iV.  c 
116,  ss.  152,  153  ;  1  &  2  Vic.  c.  56  ;  ss.  73,  78 ;  6  &  7  Vic.  c. 
92,  ss.  2  to  6,  11 ;  12  &  13  Vic.  c.  104,  ss.  15  to  19,  29,  30.  It 
would  be  impossible  to  give  in  the  scope  of  this  work  a  complete 
extract  of  the  sections  above  referred  to,  and  the  different  acts 
relating  to  the  recovery  of  poor-rates ;  the  reader  is  therefoxe 
referred  to  the  above  acts  and  to  Moore's  Poor  Law,  the  statutes 
being  attainable  at  every  petty  sessions  court 

Unroofing  dtoelling-Iiouse.]  By  11  &  12  Vic  c.  47,  s.  7,  who- 
soever with  the  intent  to  dispossess  any  person  actually  dwelling 
in  a  house  or  other  buildiog  used  as  a  dwelling-house,  whether 
such  person  shall  be  so  dwelling  under  a  continuing  tenancy  or 
holding  over  after  the  expiration  thereof^  or  otherwise,  shall, 
except  so  far  as  may  be  necessary  to  enable  the  sheriff  or  hu 
officer  to  effect  an  entrance  thereto,  pull  down,  demolish,  or 
unroof  in  whole  or  in  part  such  dwelling-house  or  building  used 
as  a  dwelling-house  wliilst  such  person  or  any  of  his  family  shall 
be  actually  within,  the  same  shall  be  guilty  of  a  midemeanor. 

POST  OFFICE.  By  1  Vic.  c.  36,  any  person  conveying 
otherwise  than  by  the  post  a  letter  not  exempted  firom  the  exclu- 
sive privilege  of  the  postmaster-general  -,  or  performing  services 
incidental  to  conveying  letters  otherwise  than  by  post ;  or  send- 
ing, &c.  letters  otherwise  than  by  post ;  or  collecting  exempted 
letters  ;  or  master  of  vessel,  &c.  possessing  unexempted  letteis 
after  delivery  to  post-office ;  penalty  not  exceeding  £5  beforo 
one  J.  P. ;  ss.  2,  3.  Commander  of  ship,  &c.  or  regiment,  &c. 
wrongfully  superscribing  letters  from  seamen  or  soldiers,  or  any 
other  person  doing  same,  same  penalty;  s.  4.  Abusing  privilege 
as  to  newspapers  by  writing,  &c.  in  them,  penalty  treble  duty  of 
postage;  s.  5.  Persons  opening  letters,  penalty  £20;  &  6. 
Letter-carrier  guilty  of  negligence,  carelessness,  drunkenness^  or 
collecting  or  delivering  otherwise  than  in  the  due  course  of  post, 
loitering  or  mispending  time,  &c.  penalty  £20 ;  ss.  7,  14.  De- 
manding toll  for  mail-coach,  or  ferryman  demanding  toll,  penalty 
£5  ;  s.  9.  Sums  of  money  due  for  postage  not  exceeding  £20,  or 
due  from  any  deputy,  agent,  or  letter-carrier,  or  other  person  em- 
ployed, or  from  sureties,  recoverable  before  one  J.  P.  by  distress, 
&c, ;  if  insufficient  distress,  may  be  committed  until  paid;  a.  43. 


POULTRY. — PRISONS.  661 

See  the  act  for  the  indictable  offences  of  embezzling,  secreting,  or 
fraudulent  detention  of  letters,  &c. 

Fostage'Stamps]  By  16  &  17  Vic.  c.  59,  s.  15,  the  postmaster- 
general  may  authorize  persons  in  the  service  of  the  post-ofi&ce  to 
sell  postage-stamps,  or  cany  same  about  for  sale  without  being 
subject  to  penalty. 

POULTRY.     See  ante,  p.  429. 

POUND.  See  ante,  p.  415,  et  seq.  By  12  &  13  Vic.  c.  92, 
persons  impounding  animals  are  obliged  to  provide  them  with 
food  and  water,  under  penalty  of  20s. ;  s.  5.  Any  other  person 
may,  when  the  animal  shall  have  been  12  hours  without  food, 
enter  the  pound  and  supply  it ;  s.  6.  And  any  person  who  has 
impounded  any  animal,  and  then  provided  it  with  food,  may 
recover  the  amoimt  from  the  o^vner  of  the  animal,  or  after  seven 
clear  days*  impounding  may  sell  it  openly  at  a  public  market 
after  three  days'  notice,  and  render  overplus  to  owner ;  17  &  18 
Vic.  c.  60,  8.  1. 

By  6  &  7  Vic.  c.  30,  persons  releasing  or  attempting  to  release 
any  horse  or  other  beast  or  cattle  impounded,  or  damaging 
pound,  &c.  upon  conviction  before  two  J.  P.s  to  forfeit  £5  and 
expenses,  and  in  default  of  payment  to  be  imprisoned;  s.  1. 
See  also  6  Geo.  IV.  c.  43. 

PREVENTION  OF  OFFENCES.  Any  person  may  appre- 
hend any  one  committing  an  indictable  offence  at  night,  and 
convey  or  deliver  him  to  a  constable  to  be  conveyed  before  a 
J.  P.;  s.  11. 

PRISONS.  The  principal  statute  relating  to  the  inspection 
and  regulations  of  prisons  will  be  found  to  be  the  7  Geo.  IV.  c. 
74,  and  19  &  20  Vic.  c.  68 ;  ««?  also  3  «fe  4  Vic.  c.  44,  which 
amends  the  7  Geo.  IV.  c.  74.  By  s.  109,  rule  16,  7  Geo.  IV.  c. 
74,  where  a  prisoner  offends  against  the  prison  rules,  upon  a  re- 
port to  any  J.  P.  by  a  member  of  the  board  of  snperintendance, 
he  may  order  the  offender  to  be  punished  by  solitary  confinement 
on  bread  and  water  for  a  term  not  exceeding  one  calendar  month. 
Under  this  statute  (see  sec.  5,)  any  J.  P.  of  his  county  may  enter 
at  his  will  and  pleasure  and  inspect  the  gaol,  and  report  any 
occurrence  to  the  board  of  snperintendance.  This  board  is  formed 
under  the  provisions  of  the  second  sec.  of  that  act.  It  is  not  con- 
sidered necessary  to  extract  any  further  portion  of  this  statute, 
as  by  the  23rd  rule  of  the  109th  section  tiie  keeper  of  every  pri- 
son is  bound  to  be  provided  with  a  copy  of  the  act.  The  19  & 
20  Vic.  c.  68,  further  amends  the  laws  relating  to  prisons.  By 
the  25th  sec.  power  is  given  to  any  two  J.  P.s  selected  by  the 
board  of  snperintendance  attending  P.  S.  to  institute  an  auxiliary 
board  of  superintendance  for  the  purposes  of  that  act.  Any  jus- 
tice under  the  34th  sec.  has  power  to  punish  persons  introducing 
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prohibited  articles  into  the  prisoD.  Penalty  on  aiding  escape  of 
]>risoner8,  a  felony ;  s.  32.  ;  tee  also  s.  33,  as  to  jurisdiction  to 
try  offenders.  Escape  by  a  felon  after  imprisonment^  felony ;  8 
Geo.  L  c.  9,  perpetual  by  81  Grea  III.  c  44;  ms  also  51  Gea 

III.  c.  63,  8.  6 ;  1  &  2  WilL  IV.  c.  44. 

PUBLICANS.  See  Licence  (x)  ;  lujcrr  Disthji^tiok.  By 
8  &  9  Vic.  c.  64,  excise  licenses  for  the  retail  of  spirits  in  Ire- 
land to  be  granted  as  if  the  regulations  in  6  &  7  WilL  IV.  c  38, 
had  not  been  made ;  s.  1.  J.  P.s,  constables,  or  overseers  aie 
authorized  to  enter  the  houses  of  persons  licensed  to  retail  spirits 
to  be  consumed  elsewhere  than  on  the  premises ;  s.  2.  Bond 
required  of  spirit  retailers  not  to  be  subject  to  duty ;  8.  3. 

By  2  <&  3  Vic.  c.  79,  J.  P.s  are  to  grant  warrants  for  the  seizure 
of  spirits  sold  in  places  not  licensed ;  s.  1.  Penalty  on  unlicensed 
persons  selling  beer  ;  s.  2.  Persons  duly  licensed  to  sell  beer, 
&c.  may  carry  on  business  in  booths,  &c. ;  at  fairs,  &c.  ;  sec 
t>.  By  6  &  7  Will.  IV.  c.  38,  retailers'  houses  shall  not  be  open 
for  the  sale  of  spirits  between  nine  at  night  of  Sunday  and  nine  in 
the  morning  of  Monday  ;  exception  in  fevour  of  a  traveller  ;  (xx) 
under  penalty  not  exceeding  £2  (y).  Booths  and  tents  at  fsirs, 
&c.  not  to  be  open  for  the  sale  of  spirits,  wine,  op  beer,  at  any 
hour  between  six  o'clock  in  the  evening  and  nine  in  the  morning 
in  summer,  and  three  in  the  afternoon  and  nine  in  the  morning 
in  the  winter,  imder  like  penalty  ;  ss.  4  &  6.  J.  Ps.  and  con- 
8ta])le8  may  enter  into  any  house,  &c.  in  which  spirits  or  beer  is 
sold,  and  put  out  persons  tippling  or  gambling  at  prohibited 
hours  ;  s.  6  (z).  K  a  soldier  offends,  J.  P.  to  communicate  to 
his  commanding  officer ;  s.  7  (a).  Retailers  shall  not  permit 
illegal  assemblies  in  their  houses,  or  hang  out  flags  or  emblems ; 
8.  8.  J.  P.  and  constables  may  enter  any  house  in  which  spirits 
or  beer  are  sold,  and  put  out  persons  assembled,  and  remove  ban- 
ners,  (6)  &c. ;  s.  9.  Penalty  on  persons  selling  beep,  and  oppoe- 
iug  the  entry  of  J.  P.,  police,  (c)  &c. ;  s.  1 0, 1 1.  Penalty  if  persons 
found  tippling  or  gaming  at  prohibited  hours  and  on  persons 
found  drunk ;  s.  12  {d)    Number  of  overseers  under  3  <&  4  WilL 

IV.  c.  68,  increased.  J.  P.  at  petty  sessions  may  appoint  over- 
seers ;  8.  1 3.  All  infonnations  imder  these  acts  to  be  exhibited 
within  two  months;  s.  15.     Licenses  may  be  annulled  when 

{x)  See  17  &  18  Vic.  o.  89,  and  18  phiey's  Reep.  7  Eng.  J.  N.  S.  1888. 

&  19  Vic.  c.  103,  ante.  p.  282,  ex-  (y)  See  poet  3  &  4   Will.  IV.  c. 

plained  as  to  granting  lioences.  68,  s.  H. 

{jxt)  A  traveller,  under  this  sec-  (z)  See  poet,  id.  a.  15. 

tion,  would  appear  to  be  one  who  is  (a)  See  poet,  id.  e.  16. 

abroad,  either  for  business  or  plea-  (6)  See  Party  ProofekiiM,  p.  €51. 

sure  ;  and.  in  either  case,  is  entitled  (c)  See  S  &  4  ^^^IL  IV.  o.  68,  s> 

to  demand  refreshments  of  an  inn-  17,  18. 

keeper.      Taylor,    Kpp.    t.  Hvsm-  (ci)  See  id.  s.  19. 
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licensed  person  shall  have  offended  three  times ;  s.  16.  J.  P. 
to  grant  warrant  for  the  seizure  of  spirits  sold  in  places  not  be- 
ing licensed;  s.  17 ;  s.  18  repealed  by  2  &  3.  Vic.  c.  79,  s.  3. 
Penalty  on  unlicensed  persons  selling  beer  ;  s.  19.  Production 
of  licence  not  necessary  on  proceedings ;  s.  20. 

Form  of  Conviction. 

)  Be  it  remembered,  that  on  the day  of A.  D. 

To  wit.      )  A.  B-  is  convicted  before  ub,  two  of  her  Majesty^s  juB- 

tices  of  the  peace  of  said  county,  on  the  oaths  of  0.  D.  in  the  smn  of 

for  that  [hert  state  offence].  Given  imder  our  hands  and  seals  the  day  and 
year  above  written. 

3  «fe  4  Will.  IV.  c.  68. 

Sec.  1.  The  proper  officer  of  excise  shall  grant  licences  to 
persons  licensed  in  the  year  preceding,  upon  production  of  a 
certificate  of  good  character,  without  any  authority  from  J.  P.s ; 
see  ante,  p.  284  (e). 

Sec.  2.  [Notice  to  be  given  for  applt4Xition  for  licence.]  Hence- 
forward every  person  who  shall  not  have  been  duly  licensed  in 
the  preceding  year  to  sell  beer,  cider,  or  spirits,  to  be  consumed 
in  the  house  where  sold,  and  who  shall  intend  to  apply  for  an 
excise  licence,  under  the  provisions  of  this  act  and  of  the  6  Geo. 
IV.  c.  81,  for  the  sale  of  beer,  cider,  or  spirits  by  retail,  to  be 
consumed  as  aforesaid,  shall,  21  days  at  least  before  the  first  day 
of  the  then  next  sessions  of  the  peace  to  be  held  for  the  district 
within  which  the  house  for  which  such  person  shall  desire  to  be 
licensed  shall  be  situate,  give  or  cause  to  be  given  to  each  of  the 
two  next  resident  magistrates,  and  to  each  of  the  churchwardens 
of  the  parish  or  union  wherein  such  house  shall  be  situate,  and 
to  the  clerk  of  the  peace  for  the  county,  or  county  of  a  city,  or 
county  of  a  town  in  which  such  house  shall  bo  situate,  severally 
and  respectively,  a  notice  in  writing,  signed  by  such  person, 
stating  the  intention  of  such  person  to  make  such  application, 
and  setting  forth  the  situation  and  place  of  such  house,  as  well 
in  respect  to  the  road  or  highway  on  or  adjacent  to  which  it  lies, 
or  otherwise,  in  a  true  and  particular  manner,  specifying  the 
town,  townland,  parish,  barony,  half  barony,  and  if  in  a  city  or 
town,  the  street,  square,  lane,  or  other  description  of  place,  toge- 
ther with  the  number  of  such  house  if  such  house  shall  have 
been  numbered,  and  also  the  place  of  abode  of  such  person,  and 
the  names  and  places  of  abode  of  the  persons  whom  such  person 
requiring  such  licence  proposes  as  sureties;  and  such  church- 
wardens shall  cause  a  copy  of  every  such  notice  to  be  posted 
upon  the  principal  and  most  usual  place  for  posting  notices 

(«)  See  6  &  7  WilL  IV.  c.  38.  s.  1,  get  a  certificate  of  good  character 
which  requires  the  excise  officer  to      from  the  chief  constable. 
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within  or  for  such  parish  or  union;  and  such  clerk  shall  file  and 
keep  such  notice  given  to  him,  and  shall,  ten  days  at  the  least 
previous  to  such  Q.  S.,  make  out  a  list  of  the  names  of  all  such 
applicants,  with  their  place  of  abode,  and  the  situation  and 
description,  as  contained  in  such  notice,  of  the  house  for  which 
such  person  shall  desire  to  be  licensed,  and  the  names  and  places 
of  abode  of  the  persons  proposed  as  sureties  for  each  such  person 
requiring  such  licence,  and  transmit  a  copy  of  such  list  to  every 
magistrate  resident  within  such  city  or  town,  and  to  the  clerk  of 
every  P.  S.  within  such  coimty  (/). 

Sec.  3.  {Hearing  at  sesdojuA  Upon  a  certain  day  and  hour 
during  such  ensuing  Q  S.,  to  be  fixed  by  rule  of  said  court,  the 
names  of  all  such  applicants,  together  with  their  places  of  abode, 
shall  be  severally  called  aloud,  in  alphabetical  order,  in  open 
court,  by  the  officer  of  said  court,  and  proclamation  made  of 
each  such  application,  and  demand  made  whether  any  one  has 
or  knows  of  any  objection  to  or  why  such  implication  should  not 
be  allowed  or  licence  granted  (g). 

Sec.  4.  [Certain  persons  aiUhortzed  to  object  to  licences,]  Enacts 
that  any  J.  P.  of  said  city,  &C.,  or  other  inhabitant  of  said 
parish,  shall  previously  transmit  or  then  deliver  in  writing 
to  said  clerk  of  the  peace,  or  orally  state  to  said  justices  in 
sessions  assembled,  any  matter  or  objection  to  such  application, 
whether  grounded  upon  the  character,  misconduct,  or  unfitness 
of  the  applicant,  unfitness  or  inconvenience  of  the  house  or 
place,  or  number  of  previously  Hcensed  houses  in  the  neighbour- 
hood ;  and  that  if  any  such  objection  shall  be  so  transmitted  or 
made,  an  entry  thereof  shall  then  be  recorded  by  the  clerk  of 
the  peace ;  and  the  justices  in  such  sessions  assembled  shall 
then,  or  at  some  other  convenient  time  to  be  appointed,  proceed 
to  consider,  examine  into,  and  adjudicate  upon  the  truth,  suffi- 
ciency, and  validity  of  such  objection,  and  for  that  purpose  to 
examine  on  oath  such  applicant  or  other  person  as  they  may 
deem  fit ;  and  if  such  justices  shall  be  thereupon  satisfied  of  the 
truth  and  sufficiency  of  such  objection,  and  shall  deem  it  im- 
proper to  intrust  such  applicant  with  a  licence  for  such  house, 
they  shall,  by  order  in  writing  to  be  duly  entered  by  the  derk 
of  the  peace,  prohibit  such  licence  to  be  issued,  and  therein 
declare  the  reason  or  ground  of  such  prohibition. 

Sec.  5.  [Clerk  of  the  peace  to  give  certificates.]  Upon  each  ap- 
plication being  disposed  of,  the  clerk  of  the  peace  or  his  deputy 
is  to  give  to  the  person  entitled  thereto  a  certificate  yi  the  form 
following : — 

if)  See  observations  on  this  act,  (g)  See  ante,  p.  283. 

ante,  p  282,  283.  (A)  Id. 
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I,  A.  B.,  clerk  of  the  peace  of  do  certify  that  C.  D.  is  [or  C.  D. 

and  K  F.  are]  duly  entitled  to  receive  a  licence  for  the  sale  of  beer,  dder,  or 

■piritB  [as  the  case  may  be]  by  retail  at in  the  parish  of [or,  if 

extra-parochial,  in  the  townland  of ],  in  this  county  [county  of  a 

town  or  city,  as  the  case  may  be].     Dated  this day  of . 


A.  B.,  clerk  of  the  peace  for . 

And  every  such  clerk  of  the  peace  shall  for  such  certificate 
receive  28.  6(L  as  a  fee. 

Sec.  6.  Licences  may  be  granted  by  officers  of  excise  to  per- 
sons not  previously  licensed,  who  shall  produce  a  certificate  and 
pay  the  licence  duty. 

Sec.  7.  Party  requiring  a  licence  shall  enter  into  a  bond,  with 
sureties  for  payment  of  penalties. 

Sec.  8.  [When  magistrates  may  annul  licences.']  If  any  person 
licensed  to  sell  beer,  cider,  or  spirits  by  retail  shall,  during  the 
continuance  of  such  licence  or  licences,  be  convicted  of  any  mis- 
demeanor, or  of  any  offence  of  a  higher  nature,  or  shall  be  duly 
convicted  of  any  three  several  offences  under  the  provisions  of 
this  act  or  any  of  them,  which  three  offences  shall  have  been 
committed  within  the  space  of  two  months,  then  and  in  every 
such  case  it  shall  and  may  be  lawful  for  the  J.  P.  within  whose 
jurisdiction  such  person  shall  be  licensed  to  sell  spirits  or  beer, 
assembled  at  any  Q.  S.  or  adjournment  thereof,  if  they  shall  so 
think  fit^  by  order  in  open  court  made  upon  due  notice,  to  annul 
the  licence  held  by  such  person ;  and  if  any  such  person  whose 
licence  or  licences  shall  be  so  annulled,  and  on  whom  a  notice 
shall  have  been  served  of  the  same  being  annulled,  signed  by 
the  said  magistrates  or  any  two  of  them,  shall  sell  by  retail  any 
spirits  or  beer,  every  such  person  shall  be  subject  to  the  same 
penalties  as  persons  selling  beer,  cider,  or  spirits  without  having 
obtained  a  licence  for  that  purpose  are  by  law  liable  U). 

Sec.  9.  [Persons  licensed  to  sell  spirits,  j-c,  may  sell  tnne,]  Every 
person  licensed  under  this  act  to  sell  beer,  cider,  and  spirits  by 
retail  shall,  so  long  as  he  shall  continue  so  licensed,  be  entitled 
to  take  out  a  licence  to  sell  foreign  wine  by  retail  in  the  same 
house  or  premises  in  which  he  shall  be  licensed  to  sell  beer, 
cider,  and  spirits,  without  entering  into  any  further  or  additional 
bond(y). 

Sec.  10.  [Persons  obtaining  licences  shall  ent^r  their  names  with 
the  clerk  of  the  peace,]  And  if  any  person  who  shall  have  ob- 
tained such  licence  as  aforesaid  shall  not,  within  the  time  and 
in  the  manner  herein-before  directed,  deliver  or  cause  to  be 
delivered  such  note  in  writing  as  aforesaid,  every  such  person 
shall  forfeit  and  lose  £10. 

(»)  See  6  &  7  Will.  IV.,  c  38,  0')  See  ante,  p.  286,  for  licences 

and  ante,  p.  286.  to  sell  wine. 
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Sees.  11  &  12.  Eegister  of  licences  to  be  kept  by  the  clerk  of 
the  peace,  and  persons  who  obtain  licences  for  the  sale  of  spirits 
within  the  police  district  of  Dublin  shall  enter  their  names,  &c, 
at  the  head  police  office,  and  pay  lOs.  to  receiver  of  public  offices, 
under  a  penalty  of  £2. 

Sec.  13.  [yo  distiller,  bretoer,  bailiff,  drc.  shall  hold  a  licewx 
for  the  sale  of  beer,  <{rc.]  No  distiller,  brewer,  rectifier,  or  com- 
pounder of  spirits,  baiM^  gaoler,  turnkey,  constable,  ahenfi^  sob- 
sherifi[^  sheriff's  officer,  peace  officer,  or  keeper  of  any  turnpike 
gate,  nor  any  person  not  being  a  householder,  shall  be  capable 
of  receiving  or  holding  a  licence  to  sell  beer,  cider;  or  spirits  by 
retail,  to  be  drank  or  consumed  on  the  premises  {k). 

Sec.  14.  [Ilours  for  retailers  houses  to  be  c^pen.l  No  person 
selling  or  licensed  to  sell  beer  or  cider,  spirits  or  wine,  by  retail, 
to  be  drank  or  consumed  on  the  premises,  shall  have  or  keep  his 
house  or  other  place  of  sale  open  for  the  sale  of  spirits,  wine,  or 
beer,  nor  shall  sell  or  retail  spirits,  wine  or  beer,  nor  shaU  safer 
any  spirits,  wine,  or  beer  to  be  drank  or  consumed  in  or  at  such 
house  or  other  place,  at  any  time  between  the  hours  of  eleven 
o'clock  in  the  night  and  seven  o'clock  in  the  morning;  nor  at 
any  time  before  two  o'clock  in  the  afternoon  on  any  Sunday  (^ 
Good  Friday,  Christmas  Day,  or  any  day  appointed  for  a  publie 
fast  or  thanksgiving;  and  if  any  such  person  shall  keep  his 
house  or  other  place  of  sale  open  for  selling,  or  shall  sell  spirits, 
wine,  or  beer  at  any  time  between  the  hours  of  eleven  o'clock  at 
night  and  seven  o'clock  in  the  morning,  or  at  any  time  beforo 
two  o'clock  in  the  afternoon  on  any  Sunday,  Good  Friday, 
Christmas  Day,  or  any  day  appointed  for  a  pubUc  fast  or  thanks- 
giving,— such  person  shall  forfeit  £2  for  any  such  offence ;  and 
every  separate  sale  shall  be  deemed  a  separate  offence,  and  all 
sales  on  any  one  day  shall  be  deemed  and  considered  and  may 
be  prosecuted  as  separate  offences :  Provided  always,  that  no- 
thing herein  contained  shall  extend  to  prohibit  the  sale  of  spirits, 
wine,  or  beer  to  a  traveller  (U), 

Sec.  15.  Justices  and  constables  may  enter  into  any  house  in 
which  spirits  or  beer  is  sold,  and  put  out  persons  tippling  or 
gaming  at  prohibited  hours ;  persons  not  quitting;  or  resist- 
ing justices,  &c.  may  be  apprehended,  and  every  such  person  who 
shall  so  neglect  or  refuse  to  remove  &om  or  quit  such  houae^  or 
shall  so  forcibly  resist  such  justice,  constable,  churchwarden,  or 
overseer,  being  duly  convicted  of  such  offence,  shall  ihereupcm 
for  every  such  offence  forfeit  not  exceeding  20b.  nor  less  than 

{k)  By  6  &  7  WiU.  IV.  c  38,  s.  2,  (1)  See  ante,  «  fc  7  WilL  IV.  &S8, 

no  process  server  is  qualified  to  bold  s.  4. 

a  license.     See  also  s.  3,  which  pro-  (//)  See  ante,  p.  662,  n. 
hlbits  other  penona  sAao. 
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58.  'y  and  if  any  offender  so  convicted  shall  not  forthwith  pay 
the  sum  so  forfeited,  such  offender  shall  he  committed  for  not 
exceeding  one  week  (m). 

Sec.  16.  [If  a  soldier  of  ends,  justice  to  communicate  to  officer.] 
If  any  offender  convicted  in  manner  aforesaid  shall  he  a  soldier 
on  full  pay,  and  attached  to  any  regiment  in  H.M.'8  service  sta- 
tioned or  being  within  the  jurisdiction  of  such  justice,  a  com- 
munication of  such  conviction  shall  be  forthwith  made  by  such 
justice  to  the  commanding  officer  of  such  regiment,  and  the  of- 
fender so  convicted  shall  be  detained  until  delivered  over  to  the 
commanding  officer,  or  his  order,  to  be  amenable  to  miUtary  dis- 
cipline (n). 

Sec.  17.  [Penalty  on  opposing  the  entry  of  justices,]  If  any 
person  selling  or  licensed  to  sell  spirits,  wine,  or  beer  by  retail, 
or  any  person  aiding  or  assisting  such  retailer,  shall  prevent  or 
endeavour  to  prevent,  by  threats  or  violence  or  otherwise,  any 
such  justice,  or  chief  or  other  constable,  churchwarden,  or  over- 
seer, in  that  behalf  authorized  under  this  act  from  entering  any 
house  or  place,  or  for  searching  for  any  such  person  or  persons 
as  aforesaid,  or  shall  assault  or  otherwise  resist  any  such  justice, 
or  chief  or  other  constable,  churchwarden,  or  overseer  as  aforesaid, 
eveiy  such  person  so  offending  shall  forfeit  not  exceeding  the  sum 
of  £10. 

Sec.  18.  [Refusing  to  admit  juMices.]  If  any  person  selling  or 
licensed  to  sell  spirits,  wine  or  beer  shall  for  the  space  of  ten 
minutes  after  demand  made  of  entrance  delay  or  neglect  to  admit 
any  justice,  or  chief  or  other  constable,  churchwarden,  or  over- 
seer, as  aforesaid,  into  any  house  or  place  of  such  person,  for  the 
purpose  of  making  such  search  as  aforsaid,  such  person  so  of- 
fending shall  forfeit  not  exceeding  £2. 

Sec.  1 9.  [Persons  found  tippling  or  gaming  at  prohibited  hours.] 
Every  person  selling  or  licensed  to  sell  spirits,  wine,  or  beer  by 
retail,  in  whose  house  or  place  any  person  shall  be  found  to  be 
or  to  have  been  recently  drinking,  tippling,  or  gaming  at  any 
hour  or  time  at  which  the  sale  of  spirits  or  beer  is  prohibited  by 
this  act,  shall  upon  conviction  forfeit  £2. 

Sec.  20.  Parishioners  in  vestry  may  appoint  overseers  of 
pubHc  houses,  who  shall  have  the  same  power  as  peace  officers, 
and  by  6  &  7  WilL  IV.  c.  38,  s.  13,  the  number  is  increased. 

Sec.  21.  [Hou^ses  to  be  closed  in  case  of  riot]  Any  one  justice 
acting  for  any  county,  city,  or  place  where  any  riot  or  tumult 
shall  happen,  or  any  two  or  more  justices  where  any  riot  or  tu- 
mult shaU  be  apprehended  and  expected  to  take  place,  may  or- 
der that  every  person  selling  spirits  or  beer  by  retail,  and  keep- 
Cm)  See  ante,  6  &  7  Will  IV.  c.  (n)  See  ante,  id.  b.  7. 
38,  8.  6. 
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ing  any  house  or  place  for  that  purpose,  situate  within  their  re- 
spective jurisdictions,  and  in  or  near  the  place  where  such  riot 
or  tumult  shall  happen  or  he  expected  to  take  place,  shall  close 
his  house  or  place  at  any  time  and  for  such  length  of  time  as 
such  justice  or  justices  shall  order  or  direct ;  and  every  person 
to  whom  such  order  shall  he  given,  and  who  shall  keep  open 
such  house  or  other  place  in  violation  of  such  order,  shall  forfeit  £2. 

Sec.  22.  Offences  and  penalties  against  this  act  may  be  reco- 
vered by  information  before  J.P.s ;  but  as  these  are  not  excise 
penalties,  they  may  be  prosecuted  under  the  provisions  of  the 
Petty  Sessions  Act.  The  J.  P.s  may  mitigate  penalty  to  not  less 
than  one  fourth 

Sea  25.  [Appeal.]  Any  penalty  that  may  be  incurred  for 
any  common  offences  hereunder,  and  which  is  not  prosecuted  as 
an  excise  case,  would  be  within  the  Petty  Sessions  Act. 

Retailers  giving  credit  for  spirits.]  By  9  Geo.  IL  c,  8,  made 
perpetual  by  1  Geo.  III.  c.  17,  s.  14,  no  retailer  of  beer,  ale,  &c. 
or  other  spirituous  liquors,  who  sh^  sell  upon  trust  or  credit 
any  beer,  ale,  &c.  to  any  servant,  day  labourer,  or  any  person 
worldiig  for  hire  or  wages  to  the  amount  or  value  of  any  sum 
exceeding  Is.  shall  have  any  remedy  for  the  sum  due,  and  notes 
or  bond  for  the  debt  shaU  be  void ;  and  in  case  any  such 
servant,  &c.  shall  leave  any  pawn  or  pledge  of  any  kind  whatso- 
ever as  security  for  the  payment  of  any  such  sum  exceeding  Is., 
he  may  complain  to  the  chief  magistrate  of  any  city,  town,  &c, 
or  to  any  J.  P.  of  the  county,  &c.,  that  such  pledge  is  detained 
from  him  by  STich  retailer  of  beer,  &c.,  and  it  shall  be  lawful  for 
the  J.  P.  by  warrant  to  compel  such  retailer  by  distress  or  sale 
of  goods  to  restore  the  aforesaid  pledge  or  pawn  to  the  party 
complaining,  or  to  make  him  satisfaction  for  the  loss  or  abuse 
thereof. 

PUBLIC  WOEKS.  By  1 0  Vic.  c.  32,  obstructing  or  assault- 
ing officer  of  public  works,  penal  in  not  exceeding  £5,  and  in 
default  of  payment  imprisonment  not  exceeding  14  days  ;  s.  58. 
Engineer,  or  other  officer  employed  in  pubUc  works  under  act, 
refusing  or  neglecting,  after  seven  days  notice,  to  deliver  up  to 
the  commissioners  of  pubUc  works  any  survey,  &c.  shall  forfeit 
not  exceeding  £20;  s.  61.  By  10  Vic.  c.  16,  being  an  act  for 
consolidating  in  one  act  certain  provisions  usually  contained  in 
acts  with  respect  to  the  constitution  and  regulation  of  bodies  of 
commissioners  appointed  for  carrying  on  undertakings  of  a  pub- 
lic nature,  all  things  required  to  be  done  by  two  J.P.S  in  IrelAnd 
may  in  certain  cases  be  done  by  one  ;  s.  105.  By  8  Vic.  c  18, 
(the  Lands  Clauses  ConsoHdation  Act^  1845),  where  parties  con- 
nected with  undertakings  of  a  public  nature  fail  to  treaty  or  in 
case  of  dispute  questions,  shall  be  settled  as  in  the  two  next  seo- 
tions  ;  a.  21  *,  and  NSfYii^i^  ^^al^M\f^^\^&Q&aato  compensatioii,  when 
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the  amount  claimed  does  not  exceed  £50,  it  shall  he  settled  hy 
two  J.  P  s ;  s.  22  ;  but  where  exceeding  £50,  it  shall  be  settled 
by  arbitration  or  jury  at  option  of  party  claiming  compensation  ; 
s.  23. 

If  the  promoters  of  the  undertaking  enter  upon  lands  without 
consent,  they  shall  forfeit  £10  above  amount  of  damage  done  by 
such  entry,  recoverable  before  two  J.  P.s,  and  £25  for  every  day 
they  shall  remain  in  possession  after  conviction  ;  s.  89. 

Penalties  shall  be  summarily  recovered  before  two  J.  P.s  ;  s. 
13C),  and  leviable  by  distress ;  s.  137,  on  the  goods  and  chattels 
of  the  party  ;  si 38. 

QUAKEliS.  With  respect  to  quakers'  ecclesiastical  dues,  see 
7  Geo.  III.  c.  21,  made  perpetual  by  11  &  12  Geo.  IIL  c.  19,  s. 
9  ;  also  5  &  6  Will.  IV.  c.  17. 

QUAY.  Destroying  or  removing  banks  of,  &c.  felony;  24 
&  25  Vic.  c.  97,  ss.  30,  31. 

EAILWAYS.  By  14  &  15  Vic.  c.  70,  [this  act  is  amended 
and  made  perpetual  by  the  23  &  24  Vic.  c.  97,]  every  clerk  of 
the  peace  and  clerk  of  any  union  to  take  charge  of  documents 
deposited  with  him  under  this  act,  and  permit  persons  to  make 
copies  and  extracts  of  the  same,  upon  the  like  terms  and  under 
the  like  penalties  provided  by  the  7  WilL  IV.  and  1  Vic.  c.  83. 
By  statute  1  Vic.  c.  83,  being  an  act,  to  compel  clerks  of  the 
peace  for  counties,  and  other  persons,  to  take  the  custody  of  such 
documents  as  shall  be  directed  to  be  deposited  with  them,  under 
the  standing  orders  of  either  house  of  parliament;  and  by  sec.  3, 
if  they  refuse  to  comply  with  the  provisions  of  this  act,  they  shall 
forfeit  a  sum  not  exceeding  £5  and  punishable  before  one  J.  P. 
By  14  &  15  Vic.  c.  70,  arbitrators  shall  certify  the  amount  of 
coste  to  be  paid  by  the  company,  and  if,  after  seven  days,  the 
amount  is  not  paid,  any  J.  P.  upon  application  to  him  may  issue 
his  warrant  accordingly.  By  9  &  10  Vic.  c.  57,  if  any  ndlway 
used  for  passengers  shall  be  constructed  or  altered  contrary  to 
the  provisions  of  this  act,  the  company  shall  forfeit  £10  for 
every  mile  during  every  day  the  same  shall  continue  so  unlaw- 
fully constructed,  and  all  penalties  under  this  act  may  be 
recovered  under  8  &  9  Vic.  c.  20,  ss.  6  and  8.  Obstructing  aiiy 
person  in  setting  out  the  line  of  railway,  or  removing  poles,  or  dti- 
stroying  marks,  the  offender  shall  forfeit  a  sum  not  exceeding  £5; 
a  24.  When  a  landowner  objects  to  the  company  taking  tempo- 
rary possession  of  lands,  two  J.  P.s  may  inquire  into  the  grounds 
of  the  objection;  and  if  they  see  reason  may  order  that  the  com- 
pany shall  not  take  or  use  the  land  or  materials,  and  they  have 
power  to  order  other  lands  to  be  taken;  ss.  36,  &  37.  The  com- 
pany before  entering  on  lands  for  materials  must  find  persons  to 
enter  into  bond  before  a  J.  P.  conditioned  for  the  payment  of 
compensation,  and  the  lands  before  being  used  to  b<^  «e<^«xfi^i^ 
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with  fences  and  gates,  and  in  case  of  difference  two  J.  P.s  to  set- 
tle question ;  ss.  39,  40.  If  difference  arise  respecting  accom- 
modation works,  (o)  the  same  may  be  settled  by  two  J.  P.s  who 
shall  appoint  a  time  within  which  the  same  shall  be  completed ; 
and  if  the  same  is  not  commenced  within  fourteen  days  after  such 
order,  the  owner  may  execute  the  works  in  default,  and  any  dis- 
pute about  expenses  may  be  settled  by  two  J.  P.s  ;  ss.  69 — 71. 
If  any  person  omit  to  shut  and  fasten  any  gate  for  the  accommo- 
dation of  owner  of  land  after  cattle  have  passed  through,  he  shall 
forfeit  not  exceeding  40s. ;  s.  75.  Disputes  as  to  amount  of  tolls, 
or  detention  of  goods,  to  be  settled  by  a  J.  P. ;  s.  100.  Differ- 
ences as  to  weight  of  goods  to  be  carried  by  railway  to  be  settled 
by  any  J.  P.,  who  may  award  damages,  and  the  toll-collector 
liable  for  wrongful  detention  of  goods ;  ss.  101,  102.  Persons 
travelling  without  having  previously  paid  their  fare,  and  with 
intent  to  avoid  payment,  or  proceed  beyond  his  distance  without 
paying,  and  with  like  intent,  or  refusing  or  neglecting  to  quit  the 
carriage  on  arriving  at  the  place  fare  paid  Ui,  shall  forfeit  to  the 
company  not  exceeding  408.  ;  s.  103.  Persons  taking  dangeroos 
goods  on  the  railway,  or  sending  them  without  notice,  <S:c.  shall 
forfeit  to  the  company  £20 ;  s.  105.  Any  J.  P.  may  ortler  rail- 
way premises  to  be  entered  for  the  purpose  of  obtaining  books, 
&c.  kept  by  officer  employed  by  the  company  who  has  been  dis- 
charged, &c. ;  s.  106,  (p).  As  to  punishing  servants  of  railways 
guilty  of  misconduct,  see  S  k  A  Vic.  c.  97,  s.  13,  and  5  &  6  Vic. 
c.  95,  8.  17. 

By  8  &  9  Vic.  c.  18,  disputes  as  to  compensation,  when  the 
amount  does  not  exceed  fifty  pounds,  may  be  settled  by  two  J.  P.8 
and  it  shall  be  lawful  for  any  J.  P.  with  respect  to  any  question 
that  any  two  J.  P.s  are  authorized  to  deal  with,  to  summon  tie 
other  party  to  appear  before  two  J.  P.s,  who  shall  settle  the  ques- 
tion and  have  power  to  give  costs  ;  ss.  22,  24.  This  la  an  act  for 
consolidation  in  one  act  certain  provisions  usually  inserted  in  acts 
authorizing  the  taking  of  lands  for  undertakings  of  a  public 
nature.  The  approval  of  the  sureties  mentioned  in  the  85th  sec- 
tion may  be  given  by  two  J.  Ps.  upon  an  ex  parte  application  (q). 


(o)  Under  the  69th  section  the 
justices  have  not  jurisdiction  to  de- 
cide whether  or  not  there  shall  be 
accommodation  works ;  but  assuming 
there  are  to  be  such,  they  are  only  to 
decide  on  their  kind,  number,  and 
sufficiency.  E.  v.  Waterford  Co., 
2  Ir.  C.  L.  R.  680. 

(p)  The  legislature  has  made  the 
justices  the  judges  whether  the  en- 
gine is  conetracled  on.  c^  ^ood  princi- 
ple or  not.     11  tJbft  \uft\^ceft)  \s^Ti>3a» 


evidence  before  them,  come  to  the 
conclusion  that  the  smoke  arose 
from  the  defective  conBtructioiD  d 
the  engine,  then  they  ought  to  con- 
vict the  company.  If  the  anoke 
was  occasioned  by  the  negligence  of 
the  servants  of  the  oompany,  ^bt  ewe 
is  not  within  the  ttfttate.  The  Man- 
chester, &c.  R.  C.  V.  Wood%  0  &ig. 
J.  N.  S.  70;  29L.  J.  M.  aSl. 
(q)  Ex  parte  TiMighain,  1  De  G. 
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Entering  lamh^  By  8  &  9  Vic.  c.  18,  the  promoters  of  the 
undertakmg  entering  upon  the  lands  without  consent  before  pay- 
ment of  the  purchase  money,  or  deposit  as  security,  shall  forfeit  to 
the  party  in  possession  the  sum  of  £10,  recoverable  before  two 
J.  P.s  ;  s.  89.  The  costs  incurred  by  reason  of  person  not  giving 
up  possession  of  the  land,  or  the  excess  beyond  the  compensation 
payable  to  such  person,  if  not  paid  on  demand,  shall  be  levied  by 
distress,  and  upon  application  to  any  J.  P.  for  that  purpose  he 
shall  issue  his  warrant  accordingly  ;  s.  91.  If  lands  are  in  the 
possession  of  tenants  at  will,  or  from  year  to  year,  they  are  to 
give  up  possession  on  being  compensated,  and  the  amount  of 
compensation  is  to  be  settled  by  two  J.  P.s.  Penalties  under  this, 
or  special  act,  or  by  any  bye-law  made  in  pursuance  thereof,  the 
recovery  of  which  is  not  otherwise  provided  for,  may  be  recovered 
by  summary  proceedings  before  two  J.  P.s,  who  on  complaint 
may  issue  summons,  <&c.  the  penalty  and  costs  levied  by  distress  j 
88.  136 — 138.  No  person  liable  to  payment  of  penalty  for  any 
offence  made  cognizable  before  J.  P.  unless  complaint  made 
within  six  months  after  the  commission  of  such  offence ;  s.  142. 
J.  P.  may  summon  witnesses,  and  if  they  shall  neglect  or  refuse 
to  appear,  they  shall  forfeit  a  sum  not  exceeding  £5  ;  s.  143. 

Railway  companies  are  bound  perpetually  to  maintain  the  road 
way  over  the  railway  bridge  and  approaches,  under  the  8  &  9  Vic. 
c.  20,  8.  46  (r). 

The  bye-laws  of  a  raOway  company  made  pursuant  to  8  <fe 
9  Vic.  c.  20,  88.  108,  109,  are  documents  of  a  public  nature  and 
provable  as  such.  Upon  an  information  before  justices  for  qiiit- 
ting  a  carriage  in  motion,  contrary  to  the  bye-laws,  it  is  sufficient 
proof  of  publication  of  the  bye-laws  that  they  were  affixed  at  the 
two  stations  respectively  at  which  the  passenger  entered  and 
quitted  the  carriage  («). 

By  1  &  2  Vic.  c.  98,  a  penalty  of  not  exceeding  £20,  for  ne- 
glecting or  refusing  to  carry  mails,  recoverable  as  under  the  Post 
Office  act ;  ss.  12—19. 

By  3  &  4  Vic.  c.  97,  being  an  act  for  regulating  railways, 
power  to  fine  for  obstructing  inspectors,  and  to  punish  railway 
servants  guilty  of  misconduct,  is  conferred  upon  J.  P.,  who  may 
send  any  case  to  quarter  sessions  for  trial ;  ss.  6  to  1 8.  Punish- 
ment for  persons  trespassing  on  railways  and  refusing  to  quit,  see 
s.  16. 

A  person  who  places  a  truck  across  a  railway  line,  in  such  a 
manner  that  if  a  carriage  or  engine  came  along  the  line,  its  pas- 

(r)  Leach  r.  N.   Staffii.  R.   C,      6  Ir.  J.  N.  8.  844. 
29  L.  J.  M.  C.  151  ;  but  not  under  («)  Motteram  r.  The  Eastern  Co.'b 

Waterford  &  L.  R.  C.  v.  Kearney,      R.  C,  29  L.  J.,  57  M.C. 
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sage  would  be  obstructed  thereby,  and  the  safety  of  passengers 
in  any  sucli  carriage  endangered,  is  guilty  of  a  misdemeanor 
under  the  statute  (s.  13)  though  the  railway  has  not  yet  been 
opened  for  passenger  traf&c,  and  though  no  carriage  or  engine  is, 
in  fact,  obstructed  (<). 

Placing  things  on  turning  points,  or  making  or  hiding  signals 
with  intent  to  endanger  travellers,  felony,  24  &  25  Vic  c.  100, 
8.  32  ;  or  with  intent  to  injure  carriages,  felony  ;  id.,  c.  97,  s.  35 
Throwing  things  at  passengers  with  intent  to  injure  travelleis,  or 
doing  other  act  with  like  intent,  felony,  id.,  c.  100,  as.  32,  33; 
or  whereby  engines  or  carriages  are  obstructed,  id.,  c.  97,  s.  35. 
Injuring  railway  bridges,  felony,  id.,  s.  33. 

RAPE.  Felony  by  24  &  25  Vic.  c.  100,  c.  48.  If  it  be 
proved  that  the  defendant  is  under  the  age  of  fourteen  years,  he 
must  be  acquitted,  for  a  boy  under  that  age  is  presumed  incap- 
able by  law  to  commit  a  rape  ;  a  husband  connot  be  guilty  of  a 
rape  upon  his  wife.  If  a  woman  yields  through  fear,  it  is  a  rape; 
or  if  the  coimcction  took  place  when  she  was  in  a  state  of  insen- 
sibility from  liquor,  having  been  made  drunk,  it  is  a  rape ;  and 
it  is  no  excuse  if  she  consented  at  first,  if  the  offence  was  after- 
wards committed  against  her  will ;  having  carnal  knowledge  d 
a  woman  by  fraud  which  induces  her  to  suppose  it  is  her  hus- 
band does  not  amount  to  a  rape,  though  it  does  to  an  assault ; 
and  where  a  medical  man  had  connection  with  a  girl  of  fourteen, 
\mder  the  pretence  that  he  was  treating  her  medictdly,  and  she 
made  no  resistance,  owing  solely  to  the  bond  fide  belief  that  such 
was  the  case,  this  was  held  to  be  an  assault ;  and,  as  it  seems,  a 
rape  ;  see  Arch.  C.  P.  597,  598. 

KECEI  VERS.  Receiving  any  person  duly  confined  in  a  peni- 
tentiary under  32  Geo.  III.  c.  27,  after  his  escape  therelrom, 
felony;  32Goo.  III.  c.  27,  s.  4  ;    5  Vic.  sess.  2,  c.  28,  ss.  9, 19. 

RECOGNIZANCE.  The  following  is  the  form  of  recognizance 
suggested  to  be  entered  into  under  the  3rd  sec.  of  20  &  21  Vie. 
c.  43,  when  a  case  is  requested  to  be  stated  by  a  person  dissatis- 
fied by  the  decision  of  the  justices,  and  which  was  omitted  to  be 
introduced  at  p.  208.  The  form  provided  by  the  Petty  Sessions 
Act,  ante,  p.  374,  may  be  iised,  and  the  obligation  of  the  recogni- 
zance may  be  as  follows,  after  the  word  "  videlicet^" 


To  prosecute  without  delay  an  appeal  to  H.  M.^s  Court  of  at 

Dublin,  against  the  order  of  A.  B.  or  C.  D..  two  of  H.  M.*8  jostioet  of  tlie 

peace  acting  for  the  said  county,  made  on  the day  of  ,  upon 

the  said  complaint,  and  shall  submit  to  the  judgment  of  the  said  Coiiiii> 
respect  of  suoi  appeal,  and  shall  pay  such  costs  as  may  be  awaided  hf  tbe 
said  coiurt,  and  shall  personally  appear  at ,  in  the  oountj  ■ftmiid 

(0  R.  V,  Bradford,  29  L.  J.  M.  C.  171. 
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before  the  Baid  A.  B.  And  C.  D. ,  or  before  two  other  jtutices  of  the  peace 
for  said  county  within  ten  days  after  the  judgment  of  the  said  court  shall 
have  been  givetiy  to  abide  Ruch  judgment  unless  the  order  so  appealed  against 
as  aforesaid,  be  reversed,  then  the  said  recognizance  to  be  Toid,  or  else  to 
stand  and  be  in  full  force  and  effect. 

And  conclude  as  in  said  form  at  p.  374,  beginning  at  the  words, 
"  And  the  said  principal  party,'*  &a 

RECREATION  GROUNDS  ACT.  See  22  Vic.  c  27,  an  act 
to  facilitate  grants  of  lands  to  be  made  for  the  use  of  regulated 
recreation  for  adults,  and  as  playgrounds  for  children,  whereby 
managers  and  directors  may  make  and  enforce  bye-laws  and 
regulations,  subject  to  the  approval  of  said  commissioners. 

REFRESHMENT  HOUSES.  ^Ve  ante,  p.  286.  Keeping,  with- 
out licence,  excise  penalty  not  exceeding  £20,  before  two  J.P.s  ; 
23  &  24  Vic.  c.  107,  s.  9.  When  complaints  made,  refusing  to 
produce  licence  when  required  by  justice,  penalty  not  exceeding 
£5,  recoverable  before  one  J. P.  ;  s.  19.  Refusing  to  admit  po- 
lice officers  and  constables,  like  penalty ;  s.  20.  Selling  wine  by 
retail  without  licence,  excise  penalty  £20,  before  two  J.P.s,  s. 
21  ;  and  in  addition  a  penalty  of  £5,  recoverable  before  one 
J.P. ;  s.  22.  Limited  hours  for  selling,  1 1  o'clock  at  night,  7 
o'clock  morning,  in  places  of  a  certain  population  as  therein,  nor 
after  10  o'clock  elsewhere,  nor  at  prohibited  hours  on  Sundays 
and  holidays  at  which  public  houses  are  closed,  penalty  £2,  be- 
fore one  J.P. ;  s.  29.  Permitting  drunkenness  or  disorderly 
conduct  in  refreshment  rooms,  penalty  not  less  than  40s.  nor  ex- 
ceeding £5  for  first  offence,  and  so  forth,  before  one  J.P. ;  s.  31. 
Mixing  spirits  or  drugs  in  wine,  or  adulterating  wine,  first  of- 
fence not  less  than  £10  nor  more  than  £20,  and  so  forth,  before 
one  J.P. ;  id.  Selling  intoxicating  liquor  without  licence,  al- 
lowing unlawful  games,  suffering  prostitutes,  thieves,  or  mem- 
bers of  unlawful  societies  to  assemble,  penalty  for  first  offence 
not  exceeding  40s.,  and  so  forth,  before  one  J.P. ;  s.  34.  Har- 
bouring constables  whilst  on  duty,  except  as  therein,  penalty  not 
exceeding  208.,  before  one  J.P.  ;  s.  41.  Drunken  or  disorderly 
persons  refusing  to  quit  when  required,  penalty  not  exceeding 
40s.,  before  one  J.P. ;  s.  42. 

REGIMENTALS.  Purchasing  soldiers'  necessaries,  medals, 
&C.,  penalty  not  exceeding  £20,  before  two  J.P.s.   Mutiny  Act. 

REGISTER  of  birth,  marriage,  burial,  &c..  Forging,  altering, 
&c.,  felony  ;  24  &  25  Vic.  c.  98,  s.  36. 

RELIGIOUS  WORSHIP.  By  23  &  24  Vic.  c.  32,  any  per- 
son guilty  of  riotous,  violent,  or  indecent  behaviour  in  any  house 
of  worship,  of  any  religious  denomination,  whether  during  divine 
service  or  at  any  other  time,  or  in  any  churchyard  or  burial 

29 
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ground,  or  who  shall  molest,  disturb,  &c.  any  clei^gyman,  shaU, 
on  conviction  before  two  J.P.s,  be  liable  to  penalty  not  exceed- 
ing £5,  or  if  J.  P.  prefer,  to  imprisonment  not  exceeding  two 
months  ;  s.  2.  Every  offender  committing  the  aforesaid  olfence 
may  be  immediately  arrested  and  taken  before  a  J.  P^  to  be  dealt 
with  according  to  law  ;  s.  3.  Persons  aggrieved  may  appeal  to 
the  next  quarter  sessions  held  not  less  than  12  days  after  such 
conviction  ;  s.  4.  It  will  be  observed  under  the  third  section, 
that  one  J.  P.  has  no  power  to  adjudicate ;  he  can  only  remand. 

RESCUE.  Rescuing  a  distress  for  rent,  or  any  part  thereof^ 
misdemeanor;  4  Geo.  I.  c.  5,  Ir.  s.  1.  Rescuing  any  cattle  law- 
fully seized  for  the  purpose  of  being  impounded,  or  iiyuring  any 
pound  lawfully  constituted,  or  committing  any  pound  breach, 
whereby  cattle  shall  escape,  misdemeanor;  6  Greo.  IV.  c.  43,  &  2. 
Rescuing  or  attempting  to  rescue  out  of  prison,  or  going  to  of 
during  execution,  any  person  committed  for  or  found  guilty  ol 
murder,  felony;  31  Geo.  III.  c.  17,  s.  10;  1  Vic.  c.  9,  ss.  1  <&  1 
Rescuing  the  body  of  a  murderer  after  execution  from  the  sheiift 
or  his  officers,  felony;  31  Geo.  III.  c.  17,  s.  11.  Reseoing  ot 
assisting,  &c.  any  offender  confined  in  a  house  of  correction  or 
penitentiary  under  the  provisions  of  51  Geo.  III.  c.  63,  or  on  his 
conveyance  thereto,  misdemeanor;  51  Geo.  IIL  c.  63,  s.  5.  Bes- 
cuing  from  lawful  custody  persons  charged  with,  or  suspected  o( 
or  committed  for  any  felony,  or  on  suspicion  thereof  felony;  I 
&  2  Geo.  IV.  c.  88,  s.  1.  Rescuing  any  person  committed  by  a 
magistrate  for  treason,  felony,  or  any  offence  punisbable  with 
transportation  under  the  1  &  2  WiU.  IV.  c.  44  (Whiteboy  Act\ 
before  the  person  committed  shall  be  lodged  in  gaol,  felony;  1 
&  2  Will.  IV.  c.  44  s.  2. 

RETURNING  FROM  TRANSPORTATION  before  expiw- 
tion  of  term,  felony ;  9  Geo.  IV.  c,  54,  &  16 ;  5  Vic  sees.  2,  c 
28,  8.  12. 

REWARD.  Taking  a  reward  for  helping  to  the  recoToiy  ol 
stolen  property  without  bringing  the  offender  to  trial,  a  fBlony; 
24  &  25  Vic.  c.  96,  a.  101.     Advertising,  &c.;  s.  102. 

RIOT.  See  Index.  Persons  riotously  demolishing  or  begin* 
niiig  to  demolish  any  church,  &c.,  house,  &c.,  guilty  of  felony ;  24 
&  25  Vic.  c.  97,  8.  11.  Persons  guilty  of  riotously  iiijuiingor 
damaging  same,  a  misdemeanor;  id.  s.  12. 

ROADS  AND  BRIDGES.  By  19  &  20  Vic  c.  63,  power  is 
conferred  upon  a  J.  P.  to  make  contractor  complete  his  oontraet 
See  Index,  and  14  &  15  Vic.  c.  92,  s.  9,  et  seq.  ante,  p.  394.  By 
13  <&  14  Vic.  c.  92,  clerks  of  turnpike  roads  and  bridge  trasts^ 
&c.  annually  to  transmit  to  the  Lord  Lieutenant  absteacts  ol 
accounts  and  statements  of  revenues  and  debta^  and  in  dd^slt 
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for  each  offence  they  shall  forfeit  a  sum  not  exceeding  £10,  nor 
less  than  £5,  at  the  discretion  of  the  J.  P.;  s.  2. 

Bridget  over  raUways,  <{rc.]  By  8  Vic.  c.  20,  if  a  railway  cross 
any  turnpike  road  (n)  or  highway,  then  the  road  shall  he  carried 
over  the  railway  by  means  of  a  bridge,  by  consent  of  the  petty 
sessions  When  the  road  is  not  a  public  carriage-road,  and  when 
the  railway  crosses  any  turnpike  road  or  pubHc  carriage-road  on 
a  level,  the  company  shall  erect  and  maintain  good  and  sufficient 
gates,  and  the  person  in  care  of  such  gates  shall  keep  the  same 
clos^  under  the  penalty  of  40s.  for  every  offence ;  ss.  46  &  47. 
If  the  road  interfered  with  by  the  railway  be  not  restored  within 
the  period  fixed,  the  company  shall  forfeit  £5  for  every  day  after 
the  expiration  of  such  period,  and  the  justices  may  order  the 
whole  or  part  of  such  penalty  to  be  laid  out  in  executing  the 
work;  s.  57.  Eailway  company  to  restore  the  road  used  by 
them  in  constructing  the  railway,  and  such  repair  is  to  be  deter- 
mined by  two  J.  P.s,  and  in  default  of  the  company  not  doing 
80y  penalty  not  exceeding  £5  per  day ;  s.  58.  An  order  of  jus- 
tices made  under  this  section  need  not  specify  the  particulars  of 
the  damage  done,  or  of  the  repairs  ordered,  if  it  states  the  length 
of  road  injured  and  directs  the  damage  so  done  to  be  made  good. 
Such  an  order,  as  well  as  conviction  adjudging  a  penalty  for  its 
disobedience,  may  include  several  roads  situate  in  the  same  pa- 
rish. (London  and  N.  W.  Railway  v.  Wetherell ;  20  L.  J.  337, 
Q.  B.)  If  the  company  desire  to  make  a  railway  across  any  high- 
way other  than  a  public  carriage-road  on  a  level,  they  shall  give 
fourteen  days'  notice  previous  to  the  petty  sessions,  and  if  two 
or  more  J,  P.s  shall  deem  such  crossing  convenient,  &c.  they 
may  consent;  but  if  either  party  be  not  satisfied  with  their 
determination,  they  may  appeal  to  the  next  quarter  sessions ;  ss. 
59  &  60.  J.  P.s  have  power  to  order  the  company  to  make 
convenient  ascents  and  descents,  hand-rails,  fences,  gates,  &c., 
stiles  to  highway  crossings  on  a  level,  and  in  default  to  forfeit 
£5  per  diem  ;  s,  62.  Eailway  company  to  make  screens  for 
roads,  if  required  by  the  Board  of  Trade,  who,  by  a  certificate, 
shall  require  the  company  to  do  so  ;  and  if  they  fail,  they  shall 
forfeit  to  the  commissioners,  or  trustees,  or  surveyor,  £5  for 
every  day  they  are  uncompleted ;  s.  64.  Two  J.  P.s,  on  appli- 
cation of  surveyor  of  roads,  &c.,  may  order  company  to  repair 
bridges  within  a  limited  period ;  penalty,  £5  for  every  day  after, 
that  such  repair  is  not  complete;  s.  65. 

Sudden  damages  :  •/.  F,  may  order  repair^  By  6  &  7  Will. 
IV.  c.  116,  any  two  J.  P.s  at  petty  sessions  may  order  not 
exceeding  £20  for  repairing  sudden  damages  to  bridges,  and  £10 

(»)  See  ante,  tit.  Railways,  p.  669. 
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to  public  roads,  pier,  or  quay,  or  bank  of  navigable  river  built  liy 
grand  jury  presentment,  where  such  repair  cannot  be  delay^i 
and  necessity  notitied  by  county  surveyor,  and  appoint  proper 
])ersons  to  repair ;  sum  ex[>ended  may  be  presented  at  next  assi- 
zes, and  paid  to  person  so  api)ointed ;  s.  49.  The  line  for  a  new 
road  may  be  surveyed  and  measured  by  any  person  who  m«? 
imter  upon  the  premises  for  that  purpose  upon  the  comity  sur- 
veyor's certificate,  endorsed  by  two  J.  P.s ;  s.  58.  Surreyors  or 
contractors  of  roads  not  to  enter  lands  for  materials  for  repair  of 
roads  without  previous  order  from  J.  P.,  which  he  is  obligpl  to 
grant  upon  its  being  proved  to  his  satisfaction  that  the  mateiiab 
cannot  be  conveniently  procured  elsewhere  ;  8.  162. 

Obstructing  highways.^  The  Court  of  Q.  B.  refused  to  quash  % 
conviction  for  obstructmg  a  highway  by  leaving  an  empty  cut 
thereon ;  although  on  the  part  of  the  defendant  it  was  shewn 
that  the  place  in  (question  was  within  the  precincts  of  a  market 
iiumemorially  established ;  that  for  upwaitls  of  40  years,  and  u 
far  as  living  memory  extended,  empty  carts,  principally  of  person* 
])utting  up  at  a  certain  public  house  near  the  market,  had,  on 
mjirket  days,  been  draiwn  up  in  a  row  in  tlie  place  in  question, 
and  remained  there  during  the  whole  of  the  market  day  ^rithctot 
any  hindrance  or  interruption,  and  without  regard  to  the  que«-'(n 
whether  they  had  or  not  brought  goods  for  sale  in  the  market, 
or  whether  the  owners  or  persons  placing  the  carts  there  were 
attending  the  market,  or  putting  up  at  the  said  public  house; 
and  although  the  locus  in  quo  was  used  as  a  highway  on  market 
and  fair  days,  when  not  actually  obstructed  by  such  carts ;  yrt 
the  disputed  cart  did  not  obstruct  the  same  to  any  greater  extent, 
or  in  any  other  manner,  than  was  usual  on  market  days.  K.  r. 
Hunter,  Bittlcston  and  Symons  R  154.  Pulling  down  or  d^ 
stroying,  whether  over  a  stream  of  water  or  not,  so  as  to  remkr 
the  Wme  dangerous,  a  felony ;  24  &  25  Vic.  c.  97,  s.  83. 

ROBBEliY  ;  felony,  24  &  25  Vic  c.  96,  s.  40  ;  assault  witk 
intent  to  rob,  felony,  id.  s.  43 ;  demanding  money,  &c  vitii 
menaces  or  by  force  with  intent  to  rob,  felony,  id.  s.  45. 

SACRILP^GR  Breaking  into  or  out  of  church,  chapel,  in«i- 
ing-house,  &c.  and  committing  any  felony,  felony;  24  &,  25  Vk. 
c.  96,  s.  50. 

SEAMAN.  See  Merchant  Shipping;  Index;  AsMultiog 
seaman  or  keelman,  d£C.  to  prevent  him  working  at  his  tndi, 
&c.  see  ante,  p.  448. 

SERVANT.     Set  Master,  Servant,  and  Workman. 

SEVERAL  OFFENCES.  Where  there  aro  seven!  chir^ 
against  several  defendants,  but  the  evidence  against  all  is  the 
tamo,  and  they  are  all  tried  at  the  same  time,  and  each  is  fepa- 
lately  convicted,  no  objection  having  been  laiaed  at  the  time  by 
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the  defendants  to  this  course  of  proceeding,  such  convictions 
cannot  afterwards  he  ohjected  to  upon  the  ground  that  each 
defendant  should  have  heen  tried  separately  (v).  Trying  all  the 
parties  together  may  be  a  convenient  metliod  of  disposing  of  the 
whole  matter,  but  should  not  be  done  by  the  magistrate  if  the 
parties  object,  for  by  trying  the  parties  together  each  is  deprived 
of  the  evidence  of  the  others.  In  K.  v.  Biggins,  inf.,  it  was  held 
that  if  parties  request  an  adjournment  for  the  purpose  of  procur- 
ing the  assistance  of  a  legal  adviser  (w),  and  it  be  refused  by  the 
justice,  this  would  not  be  an  act  done  without  jurisdiction,  but 
merely  an  exercise  of  discretion  which  the  court  will  refuse  to 
review.  In  such  a  case  if  the  request  be  made  bond  fide,  it  would 
be  better  for  the  magistrate  to  adjourn  the  hearing  (x). 

SHEEP.  See  Index.  Stealing  or  killing  with  intent  to  steal, 
felony,  24  &  25  Vic.  c.  96,  s.  10 ;  maliciously  killing,  felony, 
id.  c.  97,  s.  40. 

SHIP,  Stealing  from,  felony,  24  &  25  Vic.  c.  96,  s.  63 ;  setting 
fire  to,  or  casting  away  with  intent  to  murder,  felony ;  id.  c.  100, 
&  13 ;  setting  fire  to  ships  to  prejudice  the  owner  or  underwriters, 
or  attempting  to  set  fire  to  a  vessel,  felonies,  id.  c.  97,  ss.  43,  44 ; 
placing  gunp<iwder  near,  with  intent  to  damage,  felony,  id.  s.  45 ; 
damaging,  otherwise  than  by  fire,  felony,  id.  s.  46;  exhibiting 
falae  signals  to  bring  into  danger,  felony,  id.  s.  47  ;  assaulting 
officers  endeavouring  to  save  wreck,  a  misdemeanor,  24  &  25 
Vic.  c.  100,  8.  37;  see  ante,  p.  648. 

SHOOTING,  or  attempting  to  shoot,  with  intent  to  murder, 
a  felony,  24  &  25  Vic.  c.  100,  s.  14 ;  with  intent  to  maim  or  do 
grievous  bodily  harm,  or  to  prevent  lawful  apprehension,  felony  ; 
id.  s.  18. 

SLAVES.  Any  subject  of  her  Miyesty  conveying,  shipping, 
embarking,  receiving,  or  detaining  any  person  as  a  slave,  or  for 
the  purpose  of  being  imported,  sold,  or  dealt  with  as  such, 
felony ;  5  Geo.  IV.  c.  113,  s.  9;  1  Vic.  c.  91,  ss.  1,  2.  Dealing 
in  slaves,  or  lending  money,  or  insuring,  or  being  in  any  way 
connected  with  the  slave  trade,  felony;  5  Greo.  IV.  c.  113,  s.  10. 
Petty  officers,  seamen,  &c,  knowingly  serving  in  slave  ships, 
misdemeanor;  5  Geo.  IV.  c.  113,  s.  11. 

SMALL-POX.     SeeFooR. 

SMUGGLING.  Rescuing,  or  attempting  to  rescue,  any  sei- 
rure  made  by  an  officer  of  excise,  or  any  person  arrested  by  him, 
felony;  1  &  2  Will.  IV.  c.  55,  s.  29.     Two  or  more  persons 

(v)  K.  V.  Biggins,  5  Eng.  J.  N.  8.  here  introduced,  the  case  furnishing 

605,  Q.B.  the  above  obeenrations  having  been 

(w)  See  ante,  p.  138.  published  since  the  preceding  portion 

(x)  The    above  matter   has  been  of  this  work  had  gone  to  press. 
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armed  Mrith  any  offensive  weapon,  or  under  any  di^:iii8eiy  canying 
away  any  illicit  malt  or  spirits,  or  any  still,  etc,  or  corn,  etc., 
used  in  making  tHe  same,  or  assembling  together  to  assist  in 
carrying  away  same,  or  having  same  in  their  possession,  ibid 
Making  or  assisting  to  make  any  signal  fix)m  any. vessel  or  boat,  or 
from  any  part  of  the  coast  of  the  United  Kingdom,  or  within  ax 
miles  thereof,  for  the  purpose  of  giving  notice  to  any  one  on  board 
a  smuggling  vessel  or  boat,  misdemeanor  ;  8  &  9  Vic  c.  87,  & 
60,  63.  Ally  offence  against  the  Customs  Acts  committed  on 
the  high  seas  shall  be  deemed  to  have  been  committed  at  the 
place  on  land  within  the  United  Kingdom  into  which  the  penoB 
committing  such  offence  shall  be  taken,  or  in  which  he  shall  be 
found  ;  8  &  9  Vic  c.  99,  &  95.  Maliciously  shooting  at  any 
vessel  or  boat  in  the  Queen's  navy,  or  in  the  revenue  sernce 
within  one  hundred  leagues  of  the  coast  of  the  United  £angdoiD, 
felony  ;  8  &  9  Vic.  c.  87,  65. 

By  16  &  17  Vic.  c.  107,  owner  or  master  of  vessel  or  boat  med 
in  the  removal  of  uncustomed  goods,  liable  to  penalty ;  see  &  209L 
Persons  refusing  to  stop  cart,  &c.,  for  examination  of  custom  hoose 
officer,  &c. ;  s.  220.  Police  officer  stopping  goods,  not  conveying 
same  to  warehouse,  or  giving  notice ;  ss.  224,  226.  Persons  ob- 
structing officers  employed  to  prevent  smuggling  in  searcliiiig 
ships,  &c.;  s.  229.  Persons  concerned  in  importing  &c.  prohibited 
goods,  or  imshipping  or  concealing,  &c  such  goods;  s.  232. 
Being  concerned  in  unshipping  or  carrying  away,  eta  spirits,  to- 
bacco, silk,  &c. ;  s.  234.  Offering  for  sale  goods  under  pretence 
of  being  run  or  prohibited ;  s.  241.  Eescuing  goods  seized ;  247. 
Selling  cards  without  proper  stamp  ;  s.  114. 

SOLDIERS.  See  the  Annual  Mutiny  Act>  which  embncfi 
the  general  law  relating  to  offences  by  soldiers ;  also  20  Vic  c 
13,  and  22  Vic.  c.  9,  for  the  apprehension  of  deserters,  &c.  and 
for  the  offences  connected  with  enlistments  ;  likewise  the  21  4 
22  Vic.  c.  9,  for  regulations  relating  to  billeting,  and  the  offence 
of  personating  a  soldier. 

SPIRITS.    See  Index  ;  Publican  ;  Lioenob,  &a 

By  17  &  18  Vic.  c.  89,  s.  2,  J.  P.  is  empowered  on  sworn 
informations  to  grant  a  warrant  for  the  seizure  of  spirits  in 
any  unlicensed  premises,  &c.,  and  if  there  found  exceeding 
one  gallon  without  permit,  or  any  spirits  on  which  duty  nol 
paid,  penalty  for  firat  offence  before  two  J.  P.s  not  exceed- 
ing £5  nor  less  than  £2,  or  imprisonment  not  exceeding  three 
nor  less  than  two  months ;  s.  3.  Selling,  &c.  wine,  spirits,  beei; 
ale,  cider,  or  perry  without  licence,  penalty  before  two  J.P.S 
not  exceeding  £2  nor  less  than  6s.  for  Jlrst  offence^  &o.  J.  P. 
empowered  to  grant  warrant  to  enter  unlicensed  premisei^  and 
tbe  persona  found  drinking  or  having  the  appearance  of  drin^ng 
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therem,  liable  to  penalty  before  one  J.  P.  for  Jirst  oflfence  not 
exceeding  Ss.  nor  less  than  28.  6d.  &c. ;  s.  4.  Delaying  or  refusing 
to  admit  constable  punishable  before  one  J.  P.,  })enalty  not  ex- 
ceeding £2,  nor  less  than  10s.,  or  imprisonment  not  exceeding 
14  days,  nor  less  than  one  week ;  s.  5.  Spirits  in  transitu 
exceeding  one  gallon  without  permit  may  be  seized,  and  penalty 
not  exceeding  £5  nor  less  than  20s.  befpre  one  J. P.;  s,  6. 
Hawkers  selling  spirits  in  unlicensed  places  punishable  by  one 
J.  P.,  penalty  £100  and  not  less  than  £25,  or  three  months 
imprisonment ;  s.  195.  On  information  on  oath  J.  P.  may  issue 
warrant  to  apprehend  persons  hawking  spirits ;  s.  196. 

SPRIKG-GUNS,  setting  prohibited  as  well  as  the  use  of  man- 
traps, a  misdemeanor,  24  &  25  Vic  c.  100,  s.  31. 

STAMPS.  Selling  stamps  without  a  licence,  or  selling  stamps 
elsewhere  than  at  place  named  in  licence,  penalty  £20 ;  3  &  4 
Will  IV.  c.  97,  s.  3.  Licensed  person  not  haying  name,  &c. 
painted  in  front  of  house,  or  neglecting  to  continue  the  same, 
penalty  £10;  s.  5.  Hawking  stamps  for  sale,  penalty  £20  ;  s. 
14.  Making  a  bill  of  exchange,  &c,  on  paper  not  duly  stamped ; 
17  &  18  Vic.  c.  83,  s.  2 ;  or  post-dating  bills  of  exchange ;  id. 
Issuing  unstamped  drafts  on  banker;  21  Vic.  c.  20,  s.  1.  Issuing 
promissory  notes  with  printed  dates,  penalty  £50 ;  17  &  18  Vic. 
c  83.  Negotiating  bills  drawn  out  of  the  United  Kingdom,  not 
having  proper  stamps;  id.  s.  5.  Kot  cancelling  stamps;  id. 
Drawing  bills  purporting  to  be  drawn  in  sets,  and  not  issuing 
the  whole  number  duly  stamped ;  id.  s.  6.  Persons  receiving 
money  refusing  to  give  receipt  on  stamped  paper,  or  to  pay 
amount  of  duty;  1 6  &  17  Vic.  c.  59,  s.  3.  Not  cancelling  adhe- 
sive stamp  on  receipt  or  draft ;  id.  s.  4.  Doing  any  act  with 
intent  to  defraud  her  Majesty  of  duty  on  receipts,  &c.;  s.  5.  As 
to  policy  of  insurance,  m^  id.  ss.  6  to  11.  Selling  pla^dng-cards 
not  duly  stamped ;  id.  s.  1 6.  Issuing  unstamped  draft  on  banker ; 
$ee  21  Vic.  c.  20,  s.  1,  and  24  &  25  Vic.  c.  91.    See  Index. 

STAKVIKG  apprentice  or  servant,  a  misdemeanor ;  24  &  25 
Via  c.  100,  s.  26. 

STEANGERa  By  50  Geo.  III.  c.  102,  any  J.  P.  may  cause 
to  be  arrested  or  brought  before  him  any  stranger  sojourning  or 
wandering,  and  examine  him  upon  oath  respecting  his  place  of 
abode,  the  place  from  whence  he  came,  his  manner  of  livelihood, 
and  his  object  or  motive  for  remaining  or  coming  into  the  county, 
&c. ;  and  unless  he  shall  answer  to  the  satisfaction  of  such  J.  P., 
or  provide  suf&cient  security  for  his  good  behaviour,  such  J.  P. 
shall  commit  him  to  gaol,  there  to  remain  until  he  shall  find 
such  security,  or  until  he  shall  be  discharged  by  such  J.  P. ;  s.  7. 
After  the  committal  the  J.  P.  is,  without  delay,  to  transmit  to 
the  Lord  Lieutenant  a  report  of  the  transaction,  and  the  grounds 
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and  reasons  thereof^  the  amount  of  bail  required,  with  the  exam- 
ination of  the  pnsoner,  and  the  reasons  dleged  by  him  why  h« 
should  not  be  committed,  which  such  J.  P.  is  required  to  take 
down  in  writing,  in  order  that  such  person  may  be  detained  or 
discharged  as  the  Lord  Lieutenant  may  deem  right ;  id. 

SUFFOCATE,  Attempt  to,  with  intent  to  murder,  felony; 
24  &  25  Vic.  c.  100,  s.  14 ;  with  intent  to  commit  any  indictable 
offence,  felony ;  id.  s.  21. 

SUJSDAY.  ^  p.  157,  and  Index.  By  7  Will.  IIL  c.17,  for 
the  better  observing  of  the  Lord's  day,  all  persons  are  to  apply 
themselves  on  every  Lord's  day  to  the  ol)servation  of  the  same^ 
and  no  tradesman,  artificer,  workman,  labourer,  or  other  person 
whatsoever  shall  do  or  exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  calling  upon  the  Lord's  day,  works  of 
necessity  and  charity  only  excepted  ;  penalty,  if  14  years  of  age, 
5s. ;  and  no  person  whatsoever  shall  publicly  cry,  shew  forth,  or 
expose  to  sale,  any  wares,  merchandise,  fruit,  herbSy  goods,  or 
chattels  whatsoever,  upon  the  Lord's  day,  or  any  part  thereof^ 
upon  pain  of  forfeiting  the  same ;  s.  1.  No  drover,  horse-courser, 
waggoner,  carrier,  butcher,  higler,  their  or  any  of  their  servants, 
shall  travel,  or  come  into  his  or  their  inn  or  lodging  upon  the 
Lord's  day,  or  any  part  thereof,  upon  pain  of  forfeiting  20s.  for 
such  offence.  This  statute  clearly  does  not  apply  to  railway  com- 
panies so  as  to  render  it  illegal  for  them  to  run  trains  for  the  coa- 
veyance  of  goods  or  passengers  on  Sundays ;  7  &  8  Vic.  €•  85,  s.  10. 
Nor  does  it  make  it  illegal  for  a  stage  coach  to  travel  cm  a  Smi- 
day ;  the  words  "  other  persons  whatsoever,"  following  pcffticular 
ones,  must  be  construed  as  applicable  to  persons  efumUm  generit 
(y).  The  first  section  of  this  act  extends  only  to  work  done  in 
ttie  ordinary  calling  of  the  offender,  and  includes  only  persons 
who  have  an  ordinary  calling;  but  it  seems  any  species  of  labour, 
public  or  private,  in  their  ordinary  calling,  is  within  the  prohibi- 
tion {z).  A  landlord  would  not  be  justified  in  interfering  to 
prevent  the  cutting  of  com  on  a  Sunday,  or  the  removal  of  com 
or  other  goods  not  at  the  time  under  distress. 

No  games  or  sports  on  a  Sunday, ^  By  s.  3,  it  is  eiukHed  that 
to  prevent  disorders  which  commonly  happen  by  disord^ly  meet- 
ings on  the  Lord's  day,  under  pretence  of  hurUng  or  other  sportfl^ 
that  no  person  or  persons  whatsoever  shall  play,  use,  or  exercifie 
any  hurling,  commoning,  football  playing,  cudgels,  wreatUng^  or 
other  games,  pastimes,  or  sports  on  the  Lord's  day  or  any  part 
thereof,  under  penalty  of  12d.  sterling,  and  J.  P.  may  canyict  on 

iy)  Sandiman  v.  Breach,  7  B  &  C.  Taunt.  181 ;  FennfiU  v,  Bidkr,  6  & 
96.  &  C.  408. 

{z)  See  Dniiy  v.   Defontaine,   1 
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view:  provided  that  nothing  in  this  act  shall  extend  to  the  prohi- 
biting of  dressing  meat  in  families,  or  dressing  or  selling  meat  in 
inns,  cookshops,  orvitualling  houses,  for  such  as  otherwise  cannot  be 
provided;  nor  the  crying  or  selling  milk  or  fish  before  10  o'clock, 
anL,  or  after  4  o'clock,  p.m.,  nor  to  the  using  of  hackney  coaches 
in  or  about  the  city  of  Dublin.  Provided  also,  that  no  person 
shall  be  impeached,  prosecuted,  or  molested  for  any  offence  before 
mentioned  in  this  act,  unless  he  or  they  be  prosecuted  for  the 
same  within  ten  days  after  the  offence  committed ;  s.  4. 

The  conviction  may  be  described  in  the  order-book  in  the 
following  form,  or  to  the  like  effect : — 

Upon  the  Lord's  day,  and  within  ten  days  now  last  past,  to  wit,  on  • 


at being  of  the  age  of  14  yean  and  upwards,  and  being  a  tradesman 

to  wit,  a  carpenter  [as  the  case  may  be],  did  do  and  exercise  certain  worldly 
labour,  business,  and  work  of  his  ordinary  calling  as  such  carpenter,  the  same 
not  being  a  work  of  necessity  or  charity,  that  is  to  say,  that  he,  the  said 
A.  B.  did  then  and  there,  [here  state  the  act  done  in  the  way  of  his  business] 
contraiy  to  the  form  of  the  statute  in  such  case  made  and  provided. 

All  proceedings  under  this  act  are  to  be  conducted  as  under  the 
Petty  Sessions  Act,  and  the  warrant  is  not  to  issue  on  a  Sunday, 
but  as  directed  under  the  14  &  15  Vic.  c.  93. 

SWEARING.  The  10  &  11  Car.  L  c.  1,  Ir.,  imposed  a  pen- 
alty  of  12d.  on  persons  swearing  or  cursing  profanely.  But  the 
7  WilL  III.  c.  9,  Ir.,  after  reciting  that  the  former  act  had  proved 
ineffectual,  enacts  by  s.  1  that  any  person  who  shall  profanely 
cuise  or  swear  in  the  presence  or  hearing  of  any  J.  P.,  or  shall 
be  thereof  convicted  before  any  J.  P.,  shall,  if  a  servant,  day 
labourer,  common  soldier,  or  common  seaman,  forfeit  Is.,  and 
every  other  person  2s.  No  person  shall  be  prosecuted  or  trou- 
bled for  any  offence  against  this  act  unless  the  same  be  proved 
or  prosecuted  ^vithin  ten  days  after  the  offence  committed. 

TELEGRAPHS,  Injuring,  or  any  part  thereof  a  misdemeanor ; 
24  &  25  Vic.  c.  97,  s.  37 ;  see  ante,  p.  441. 

TENANT,  Larceny  of  chattels  and  fixtures  by,  let  to  hire 
with  house  oy  lodgings,  indictable ;  see24i  &  26  Vic.  c.  96,  s. 
124.  Tenants  of  houses,  &c.  maliciously  injuring  them,  a  mis- 
demeanor ;  24  &  25  Vic.  c.  97,  s.  13. 

TENTS  OR  BOOTHS  at  fairs  not  to  be  open  for  the  sale  of 
spirits,  wine,  or  beer,  between  6  in  the  evening  and  9  in  the 
morning  in  summer,  and  3  in  the  evening  and  9  in  the  morning 
in  winter,  nor  at  all  on  Sundays,  Good-Friday,  Christmas-day  or 
public  fast  or  thanksgiving  day,  under  a  penalty  of  £2,  nor  less 
than  10s. ;  6  &  7  Will.  IV.  c.  38,  s.  5  (a).  See  Markets  and  Fairs. 

THEATRE  (aa).    In  R.  v.  Forbes,  1  Cr.  &  D.  C.  C.  175,  Bushe, 

(a)  See  ante,  p.  662.  (aa)  Dublin  Theatres,  see  Geo.  III.  c.  57 
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C.  J.  is  reported  to  have  said,  "  The  rights  of  an  sadienoe  at  a 
theatre  are  perfectly  well  defined.  They  may  cut  down  a  play 
or  other  peiformance  which  they  dislike,  or  they  may  hiasor 
hoot  the  actors  who  depend  upon  their  approbation  or  their 
caprice.  Even  that  privilege,  however,  is  confined  within  its 
limits.  They  must  not  break  the  peace,  or  act  in  such  a  manner 
as  has  a  tendency  to  excite  terror  or  disturbance.  Their  censine 
or  approbation,  although  it  may  be  noisy,  must  not  be  riotous. 
That  censure  or  approbation  must  be  the  expression  of  the  feel- 
ings of  the  moment ;  for  if  it  be  jpremeditated  by  a  number  of 
persons  confederated  beforehand  to  cry  down  even  a  performance 
or  an  actor,  it  becomes  criminal." 

THIMBLERS  AND  SWINDLERS.  &<f  Games  &  Wageeb, 
ante,  p.  597. 

THREATENING  by  letter  or  writing  to  accuse,  or  accnsiiig 
any  person  with  any  crime  punishable  by  law  with  death  orpenu 
servitude  for  not  less  than  7  years,  or  with  an  infamous  crime,  or 
of  assault  with  intent  to  commit  same,  with  intent,  in  any  of  the 
cases  aforesaid,  to  extort  or  gain  from  such  person  any  property, 
felony  ;  24  &  25  Vic.  c.  96,  s.  46.  Accusing  or  threatening 
to  accuse,  as  before  mentioned,  with  intent  to  extort  money, 
felony ;  id.  s.  47.  To  publish  any  libel  on  another,  or  threat- 
ening to  print  or  publish,  or  proposing  to  abstain  from  printing 
ing  or  publishing,  or*  offering  to  prevent  the  printing  or  pub- 
lishing of  any  matter  touching  another  person  with  intent  to 
extort  any  money  or  valuable  security,  or  valuable  thing,  or  to 
induce  any  person  to  confer  or  procure  any  appointment  or  ofSce^ 
misdemeanor  ;  6  &  7  Vic.  c.  96,  s.  8.  Maliciously  sending,  de- 
livering, or  uttering  any  letter  or  writing,  threatening  to  kill  or 
murder  any  one,  felony  ;  24  <&  25  Vic.  c.  100,  s.  16  ;  to  bum  or 
destroy  any  house  or  ship,  &c.  felony ;  id.  c.  97,  a  50. 

TIMBER.  See  Towns*  Improvement.  By  10  Via  c-  27, 
owner  of  vessel  or  float  of  timber  answerable  for  damage  to 
works  in  harbour  ;  s.  74  ;  a«  Harbours.  By  3  Geo.  11.  c  14, 
improper  use  of  it  in  walls  of  houses  in  Dublin  and  other  cities 
and  towns  restrained  by  penalty  before  two  J.P.s ;  &  16. 

TIPPLING  ACT,  Ir.  9  Geo.  11.  c.  8,  fmade  perpetual  by 
.  1  Geo.  III.  c.  17,  s.  14]  enacts  that  no  retailer  of  beer,  brandy, 
&c.  or  other  spirituous  liquors^  who  shall  sell  upon  trust  or  credit^ 
at  any  time,  any  beer,  brandy,  &c.  or  other  spirituous  liquors^  to 
any  servant  or  day-labourer,  or  to  any  other  person  usually  ply- 
ing for  hire  or  wages,  to  the  amount  or  value  of  any  sum  exceed- 
ing Is.,  shall  be  entitled  to  have  any  remedy  to  recoyer  nine 
against  them  or  their  executors  or  administrators,  and  aUinomis- 
sory  notes,  &c.  given  for  such  debts  shall  be  void,  and  the  rstaikr 
shtdl  be  compeUed  by  distress  and  sale  to  restore  and  makasilia- 
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faction  for  a  pawn  left  for  such  debt  by  servant  or  labourer,  on 
complaint  to  a  J.  P. 

TITHE  RENT  CHAEGE.  By  1  &  2  Vic  c.  109,  [tbe  com- 
positions for  tithes  being  liable  to  be  increased  or  diminished, 
from  time  to  time,  with  reference  to  the  price  of  com  as  adver- 
tised in  the  Dublin  Gazette  during  the  preceding  seven  years],  it 
is  enacted  that  the  J.  P.  to  whom  application  may  be  made,  shall 
ascertain  the  average  price  of  com  from  the  Gazette,  and  where 
the  price  of  com  shall  not  be  stated  in  any  certificate  of  compo- 
sition, the  said  J.  P.  shall  ascertain  from  the  said  Gazette  the 
average  price  of  com  for  the  period  of  seven  years  with  reference 
whereto  such  composition  may  have  been  calculated,  and  deal 
therewith  as  if  the  same  had  been  originally  stated  in  such  cer- 
tificate. 

Affera^esA  The  J.P.s  have  to  determine  what  was  the  species 
of  com  with  reference  to  which  the  amount  of  the  composition 
was  calculated.  It  ought  to  have  been  the  com  (wheat  or  oats) 
which  had  been  principally  grown  in  the  country.  In  a  certi- 
ficate of  the  average  price  of  com  under  the  Tithe  Composition 
Act,  dated  1828,  and  founded  on  the  prices  in  the  Dublin  Ga- 
zette, during  seven  years  preceding  1821,  the  price  of  oats  was 
stated  to  be  15s.  2d.  without  adding  the  word  sterling,  or  any 
other  description ;  held,  that  although  prima  facie  that  sum  must 
be  taken  to  be  British  money,  yet  tiie  magistrates  on  hearing  any 
application  to  vaiy  the  averages  under  the  Tithe  Eent-charge  Acts, 
were  bound  to  receive  evidence  to  shew  that  the  commis- 
sioners in  making  the  certificate,  meant  late  Irish  currency 
(6).  A,  residing  in  the  county  of  A,  was  the  owner  of  lands  in 
the  county  of  B,  and  it  was  held  that  the  J.  P.  of  the  county  of 
A  had  jurisdiction  as  to  the  tithe-rent  charge  in  respect  of  those 
lands  (c), 

Jurudiction.]  Where  one  of  the  magistrates  sitting  on  the 
bench  was  the  land  agent  of  a  party  interested  in  the  case,  the 
proceedings  were  not  thereby  invalidated  (d);  but  where  a  J.  P. 
was  present  on  the  bench  at  the  hearing  of  an  application  for 
the  reduction  of  tithe  rent  charge,  he  being  himself  one  of  the 
tithe  payers  interested  in  the  case,  it  was  held  that  the  court  was 
improperly  constituted  (e), 

TOBACCO.  For  offence  of  smuggling  tobacco,  s«?  16  &  17 
Vic.  c.  107,  s.  234 ;  assembling  to  unship  it ;  id.,  s.  247. 

TOLLS.  By.  4  Anne,  c.  8,  it  is  illegal  to  demand  tolls  for 
any  cattle,  goods,  or  merchandise  brought  into  any  city,  borough, 

(6)  R.  V.  Mayo  Js.  2  Ir.  J.  N.  S.  R.  198, 
488.    See  as  to  mandamuB,  R.  v.         (d)  R.  v.  Cork  Js.  2  Ir.  J.  N.  S. 

Cork  Js.,  id.  431.  824. 

(c)  R.  ».  Js.  of  Yooghal,  12  Ir.  L.         {e)  R  v.  Cork  Js.,  id.  804. 


684  CATALOGUE  OF  OFFENCES. 

market  town  or  other  place  where  the  same  shall  not  be  sold, 
consumed,  or  slaughtered,  and  in  all  cases  where  any  cattle  shall 
remain  unsold  at  any  fair  or  market,  the  owner  or  diiTer  may 
carry  away  such  cattle  without  paying  toll ;  ss.  1,  9.  In  case 
any  body  politic  or  corporate,  or  other  person  whatsoeyer,  shall 
take,  demand,  or  collect  any  tolls  contrary  to  this  act^  eveiy  per- 
son shall  forfeit  for  the  first  offence  lOs.,  to  be  demanded  before 
a  J.  P.  within  6  days  after  such  offence  is  committed,  and  for  a 
second  and  every  subsequent  offence  after  conviction,  £5,  to  be 
recovered  by  distress  and  sale  of  the  offender's  goods  ;  s.  4  If 
any  person  who  shall  drive  or  carry  away  cattle,  goods,  or  mer- 
chandise shall  refuse  to  pay  the  accustomed  tolls  under  pretence 
that  the  same  are  only  to  be  driven  through  such  city,  and  shall 
afterwards  sell  or  dispose  of  all  or  part  of  the  same,  every  such 
person  shall  for  the  first  offence  forfeit  10s.  on  conviction  before 
any  one  J.  P.,  and  for  every  second  and  subsequent  conviction 
£5. 

By  1  Geo.  III.  c.  17,  all  turf,  furze,  and  timber  in  faggots  for 
fuel,  shall  pass  into  and  through  every  city  and  town  free  from 
all  toll,  custom,  or  perquisite  whatsoever,  claimed  by  any  officer 
or  member  of  such  corporation  ;  s.  10.  No  toll,  custom,  or 
duty  whatsoever  shall  be  demanded  or  paid  for  any  flax  seed  or 
hemp  seed,  flax,  hemp,  or  cotton,  or  any  cloth  made  of  linen  or 
hempen  yarn,  or  cotton  yam,  or  cloth  made  of  linen  and 
hempen  yarn  and  cotton  mixed,  kelp,  or  pot-ashes,  wheels, 
reels,  hackles,  or  looms,  and  if  any  person  shtdl  demand,  exact, 
or  take  any  toll,  custom,  or  duty  whatsoever,  contrary  to  this  act, 
he  shall  forfeit  40s. 

Nothing  but  an  express  grant  will  entitle  a  person  to  take 
toll.  No  custom  will  justify  toll,  and  the  person  acting  accord- 
ing to  such  custom  would  be  liable  to  indictment  or  to  an  action; 
see  M*Dermott  on  Tolls,  14;  see  b7  Geo.  III.  c  108,  for  regulat- 
ing the  collection  of  tolls  throughout  Ireland. 

TOWNS'  IMPROVEMENT.  The  17th  &  18th  Vic.  c  108, 
although  "  a  public  general  statute,"  is  in  force  only  in  towns 
containing  a  population,  of  1500  and  upwards,  who  have  specially 
applied  to  have  its  provisions  carried  into  execution. 

Chairman  to  be  a  Justice  of  tfie  PeoM  for  the  purport  of  the 
act^^  By  17  &  18  Vic.  c.  103,  s.  29,  the  Lord  Chancellor,  if 
he  shall  think  fit,  shall  select  firom  the  commissioners  a  proper 
person  to  act  as  a  Justice  of  the  Peace  for  the  purposes  of  ^lis 
act  within  the  town,  and  then  in  all  cases  arising  under  this  acty 
and  cognizable  by  one  or  more  J.  Fs,  the  person  so  selected 
shall  have  the  jurisdiction  of  and  be  a  J.  P.  for  such  purposes, 
provided  such  town  be  not  situate  within  the  Dublin  metropolitaii 
police  district. 
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Sec  30.  [Commissioners  to  provide  court-house  and  officer  toact€U 
clerk.]  The  said  cominissioners  are  to  appoint  a  clerk,  and  to 
provide,  if  there  shall  be  no  public  court-house,  a  suitable  build- 
ing to  be  a  public  court  for  the  hearing  of  offences  under  this  act ; 
and  it  shall  be  lawful  for  the  said  commissioner  or  any  other  J.  P. 
of  the  city  or  town,  or  of  the  county  in  which  the  same  is  situate, 
to  sit  at  and  hold  such  court  on  every  fair  and  market  day,  and 
on  every  other  day  on  which  he  or  they  may  think  fit,  for  the 
hearing  of  offences  under  this  act. 

Sec.  43.  Party  walls  to  be  carried  up  throi%h  the  roof;  and 
every  person  who  shall  erect  rfny  building  contrary  to  the  provision 
herein  contained,  and  who  shall  not  alter  the  same  within  one 
month  after  notice  given  to  him  for  that  purpose  by  the  com- 
missioners, shall  be  Cable  to  a  penalty  not  exceeding  5s.  for  every 
day  that  such  building  shall  so  continue. 

Sec.  48.  [Provision  against  unwholesome  meat]  In  any  shop, 
stall,  or  place  kept  for  the  sale  of  butcher's  meat,  poultry,  or  fish,  no 
animal,  carcass,  meat,  poultry,  game,  flesh,  or  fish  which  is  unfit 
for  the  food  of  man  shall  be  kept  or  retained,  unless  entirely  se- 
parate and  apart  from  any  animal,  carcass,  meat,  poultry,  game, 
flesh,  or  fish  which  is  intended  for  such  food,  nor  unless  the  same 
be  ticketed  in  large  and  legible  and  conspicuous  characters  as 
being  unfit  for  such  food  ;  and  any  person  who  shall  so  keep 
any  animal,  carcass,  meat,  poultry,  game,  flesh,  or  fish  which  is 
unfit  for  the  food  of  man  otherwise  than  entirely  separate,  apart, 
and  ticketed,  shall  be  liable  to  a  penalty  not  exceeding  five 
pounds  ;  and  the  officer  appointed  by  the  commissioners  for  that 
purpose  may  examine  the  same  and  seize  it,  and  the  person  to 
whom  such  animal,  &c.,  belongs,  or  in  whose  custody  the  same  is 
found,  shall  be  liable  to  a  penalty  not  exceeding  £5  for  every 
animal  or  carcass,  fish,  or  piece  of  meat,  flesh,  or  fish,  or  any 
poultry  or  game  so  found,  and  as  to  which  such  magistrate  shaU 
be  satis^ed  that  it  was  intended  for  the  food  of  man. 

Sec.  49.  [And  against  sale  of  adulterated  food,]  K  any  person 
shall  sell  or  expose  for  sale  any  adulterated  butter,  meal,  bread,  (f) 
or  other  article  of  food,  knowing  the  same  to  be  adulterated,  he 
shall  be  liable  to  a  penalty  not  exceeding  40s.,  and  such  adul- 
terated article  shall  be  forfeited. 

Sec.  50.  Offensive  trades  newly  established  to  be  subject  to  the 
regulation  of  commissioners,  and  whosoever  offends  against  this 
enactment  shall  be  liable  to  a  penalty  not  exceeding  £20,  and  a 
further  penalty  not  exceeding  40s.  for  each  day  during  which 
the  offence  is  continued. 

Sec.  54.  Penalty  for  injuring  waterworks,  diverting  streams,  for 

(/)  Vide  tit.  Bread,  ante,  p.  462. 
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wasting  water,  not  exceeding  £2.  Penalties  cm  peraons  for 
causing  water  in  reservoirs  to  be  fouled,  a  sum  not  ozceedingfl 
And  on  proprietors  of  gas-works,  &c.,  a  sum  not  exceeding 
£100,  &c. 

Sec.  56.  [Begulatums  as  to  gunpowder.']  No  gunpowder  shall  be 
sold  within  the  town  by  candle  or  other  artificial  lights  xmder  s 
penalty  not  exceeding  £1  for  each  offence  ;  and  no  person  shall 
keep  at  any  time  more  than  lOlbs.  weight  of  gunpowder,  except 
by  special  permission  of  the  commissioners,  under  a  penalty  for 
the  first  offence  *of  any  sum  not  exceeding  £1,  for  the  second 
offence  not  exceeding  £8,  and  for  the  third  or  any  subsequent 
offence  not  exceeding  £5,  besides  forfeiture  of  all  the  gunpowder 
which  shall  be  found  exceeding  the  aforesaid  weight. 

Sec  63.  Assessment  may  be  levied  by  distress  and  sale,  or  upon 
a  complaint  to  be  made  to  a  justice,  who  shall  summon  the  party; 
and  in  default  of  appearance,  goods  of  party  may  be  distrained 

Sec.  70.  [Power  to  prevent  obstructions  in  the  streets  during  pudiic 
processions^  ^c]  The  commissioners  may  &om  time  to  time  make 
orders  for  the  route  to  be  observed  by  all  carts,  carriages,  horses, 
and  persons,  and  for  preventing  obstruction  of  the  streets  of  the 
town  in  all  times  of  public  processions,  rejoicings,  or  iUimuna- 
tions,  and  may  give  directions  to  the  constables  for  keeping  orda 
and  preventing  any  obstruction  of  the  streets  in  the  neighboa^ 
hood  of  theatres  and  other  places  of  public  resort ;  and  every 
person  committing  a  breach  of  such  order  shall  be  liable  to  % 
penalty  not  exceeding  40s. 

Sec.  71.  Power  to  impound  stray  cattle,  and  to  sell  same  for  pe- 
nalty and  expenses.* 

Sec.  72.  [Penalty  on  persoiu  commitling  ofenees  herein,]  Every 
person  who  in  any  street,  to  the  obstruction,  aimoyance,  or  danger 
of  the  residents  or  passengers,  commits  any  of  the  foUovnng  of- 
fences shall  be  liable  to  a  penalty  for  each  offence  as  hereinafter 
mentioned ;  (that  is  to  say),  every  person  who  exposes  for  show, 
hire,  or  sale  (except  in  a  market  or  market  place  or  £ur  lawfully 
appointed  for  that  purpose)  any  horse  or  other  animal ;  or  exhibiti 
in  a  caravan  or  otherwise  any  show  or  public  entertainment ;  or 
shoes,  bleeds,  or  farries  any  horse  or  animal  (except  in  cases  of 
accident) ;  or  cleans,  dresses,  trains,  or  breaks,  or  turns  loose  any 
horse  or  animal ;  or  makes  or  repairs  any  part  of  any  cart  or  car- 
riage (except  in  cases  of  accident  where  repair  on  the  spot  is  ne- 
cessary), shall  be  liable  to  a  fine  not  exceedmg  10s.  Every  peraon 
who  suffers  to  be  at  large  any  unmuzzled  fi^rocious  dog^  or  sets  on 
or  urges  any  dog  or  other  animal  to  attack,  worry,  or  put  in  ftar 
any  person  or  animal,  shall  be  liable  to  a  fine  not  exceeding  lOto. 
Every  owner  of  any  dog  who  suffers  such  dog  to  be  at  large, 
knowing  or  having  reasonable  ground  for  believing  it  to  be  in  a 
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rabid  state,  or  to  have  been  bitten  by  any  dog  or  other  animal  in 
a  rabid  state,  shall  be  liable  to  a  fine  not  exceeding  10s.  Eveiy 
person  who,  after  public  notice  given,  suffers  any  dog  to  be  at 
large  during  the  time  specified  in  such  notice,  shall  be  liable  to  a 
fine  not  exceeding  lOs.  Every  person  who  slaughters  or  dresses 
any  cattle,  except  in  the  case  of  any  cattle  overdriven  which  may 
have  met  with  any  accident,  and  which  for  the  public  safety,  &c., 
ought  to  be  killed  on  the  spot,  shall  be  liable  to  a  fine  not  ex* 
ceeding  lOs.  Every  person  having  the  care  of  any  waggon,  cart^ 
or  carriage,  who  rides  on  the  shafts ;  or  who,  without  having 
reins,  rides  upon  such  waggon,  cart,  or  carriage,  or  on  the  animal ; 
or  who  is  at  such  a  distance  as  not  to  have  due  control  over  every 
animal  drawing  the  same ;  or  who  does  not  keep  to  the  left  or 
near  side ;  or  who  in  passing  any  other  carriage  does  not  keep  to 
the  right  or  off  side  of  the  road ;  or  who,  by  obstructing  the 
street,  wilfully  prevents  any  person  or  carriage  from  passing  him, 
shall  be  Uable  to  a  fine  not  exceeding  lOs.  Every  person  who  at 
one  time  drives  more  than  two  carts,  and  every  person  driving 
two  carts  or  waggons,  who  has  not  the  halter  of  the  horse  in  the 
last  cart  or  waggon  securely  fastened  to  the  back  of  the  first  cart 
or  waggon,  shall  be  liable  to  a  fine  not  exceeding  10s.  Every 
person  who  rides  or  drives  furiously  any  horse,  carriage,  or  cattle, 
shall  be  liable  to  a  fine  not  exceeding  20s.  Every  person  who 
causes  any  public  carriage,  barrow,  &c.,  or  any  beast  of  burden, 
to  stand  longer  than  is  necessary  for  loading  or  unloading  goods, 
or  for  taking  up  or  setting  down  passengers ;  and  every  person 
■who,  by  means  of  any  cart,  or  barrow,  or  any  animal  or  other 
means,  wilfully  interrupts  any  public  crossing  or  other  public 
thoroughfare,  shall  be  liable  to  a  fine  not  exceeding  20s.  Every 
person  who  causes  any  tree  or  timber,  or  iron  beam,  to  be  drawn 
in  or  upon  any  carriage,  without  having  sufficient  means  of  safely 
guiding  the  same,  shall  be  liable  to  a  fine  not  exceeding  208. 
Every  person  who  leads  or  rides  any  horse  or  other  animal,  or 
draws  or  drives  any  cart,  or  barrow,  &c.,  upon  any  footway  of  any 
street,  or  fastens  any  horse  or  other  animal  so  that  it  stands 
across  or  upon  any  footway,  shall  be  liable  to  a  fine  not  exceed- 
ing 20s.  Every  person  who  places  or  leaves  any  furniture,  goods, 
wares,  cask,  basket,  &c.,  or  places  or  use  any  standing-place,  stall, 
or  showboard,  &c.,  on  any  footway,  or  who  places  any  blind, 
shade,  or  other  projection  over  and  along  any  such  footway,  unless 
same  is  8  feet  in  height,  shall  be  Uable  to  a  fine  not  exceeding 
20s.  Every  personrwho  exposes  to  sale  any  goods  whatsoever, 
so  that  the  same  project  into  or  over  any  footway,  so  as  to  ob- 
struct or  incommode  the  passage  of  any  person,  shall  be  liable  to 
a  fine  not  exceeding  20s.  Every  person  who  rolls  or  carries  any 
cask,  tub,  or  wheel,  or  any  ladder,  plank,  pole,  timber,  or  log  of 
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wood  upon  any  footway,  shall  be  liable  to  a  fine  not  exceeding 
20s.  Every  person  who  places  any  line,  cord,  or  pole  across  any 
street,  or  hangs  or  places  any  clothes  thereon,  shall  be  liable  to  a 
fine  not  exceeding  20s.  Every  common  prostitute  or  nightwalker 
loitering  and  importuning  passengers  for  the  purpose  of  prostitu- 
tion, or  being  otherwise  oflfensive,  shall  be  hable  to  a  fine  not  ex- 
ceeding 403.  Every  person  who  wilfully  and  indecently  exposes 
his  person,  or  who  commits  an  act  contrary  to  public  decency, 
shall  be  liable  to  a  fine  not  exceeding  408.  Every  person  who 
publicly  offers  for  sale  or  distribution,  or  exlubits  to  public  view, 
any  profane,  indecent,  or  obscene  book,  print,  &c.,  or  sings  any 
profane  or  obscene  song  or  ballad,  shall  be  Hable  to  a  fine  not  ex- 
ceeding 40s.  Every  person  who  discharges  any  fire-arm,  or 
throws  any  stone  or  other  missile,  or  makee  any  bonfire,  or  throws 
or  sets  fire  to  any  firework,  shall  be  liable  to  a  fine  not  exceeding 
40s.  Every  person  who  disturbs  any  inhabitant,  by  pulling  or 
ringing  any  door-bell,  or  knocking  at  any  door,  or  who  extin- 
guishes the  light  of  any  lamp,  shall  be  liable  to  a  fine  not  exceed- 
ing 40s.  Every  person  who  commits  any  of  the  following  offences 
shall  be  liable  to  a  fine  not  exceeding  10s. :  who  flies  any  kite, 
or  makes  any  sHde,  who  cleanses,  hoops,  fires,  washes,  or  scalds 
any  cask  or  tub,  or  hews,  saws,  bores,  or  cuts  any  timber  or  stone, 
or  slacks,  sifts,  or  screens  any  Ume,  who  throws  or  lays  down  any 
stones,  coals,  slate,  shells,  lime,  bricks,  timber,  iron,  or  other 
materials,  who  beats  or  shakes  any  carpet,  rug,  or  mat  (except 
rugs  or  mats  beaten  or  shaken  before  the  hour  of  nine  in  the 
morning),  who  fixes  or  places  any  flower-pot  or  box,  or  other 
heavy  article,  in  any  upper  window,  without  sufficiently  guarding 
the  same  against  being  blown  down.  Every  person  who  throws 
from  the  roof  or  any  part  of  any  house  anything  except  snow ; 
who  leaves  open  any  vault  or  cellar,  without  a  sufficient  fence; 
or  leaves  defective  the  door,  window,  or  other  covering  of  any 
vault ;  or  who  leaves  such  open  sewer  without  a  sufficient  light 
after  sunset;  who  throws  any  dirt,  dung,  or  rubbish  on  any 
street,  or  sea  beach,  or  strand  within  the  boundaries  of  a  town, 
or  causes  any  offensive  matter  to  run  from  any  manu&ctoiy, 
brewery,  slaughter-house,  &c.,  into  any  street;  every  person  who 
keeps  any  pigstye  to  the  front  of  any  street,  or  who  keeps  any 
swine  in  or  near  any  street,  so  as  to  be  a  common  nuisance,  shall 
be  hable  to  a  fine  not  exceeding  408.  Every  person  drunk  in 
any  street,  or  guilty  of  any  riotous  or  indecent  behaTiour  in  any 
street,  police  office,  or  petty  sessions  court,^)r  any  police  station 
house  within  the  town,  shall  be  liable  to  a  penalty  not  exceeding 
408.  or  to  imprisoimient  for  a  period  not  exceeding  seven  days. 

Sec  74.  [^Fenalty  on  vichiallera  entertaining  eonkabief  vMt  cm 
dtUy,'\    Every  victualler,  or  person  licensed  to  sell  liquoia^  who  en- 
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tertains  any  constable  during  any  part  of  the  time  for  his  being  on 
duty  shall  be  liable  to  a  penalty  not  exceeding  208. ;  and  every 
such  person  who  knowingly  suffers  common  prostitutes  or  reputed 
thieves  to  assemble  and  continue  in  his  premises  shall,  for 
every  such  offence,  be  liable  to  a  penalty  not  exceeding  £5. 

Sec.  75.  Penalty  of  not  exceeding  5s.  on  persons  keeping  places 
for  baiting  animals  ;  and  on  persons  found  therein. 

Sec.  76.  [Penalty  against  smndlerSf  4rc.]  AU  thimblers,  loaded 
dice  players,  and  other  swindlers,  who  shall  be  found  in  possession 
of  implements  for  practising  games  of  hazard,  or  who  shall  induce 
any  person  to  play  at  any  game  of  hazard,  or  who  shall  attempt 
to  cozen  or  cheat,  may  be  convicted  before  a  justice,  and  be  im- 
prisoned for  any  term  not  exceeding  30  days,  and  be  sentenced 
to  repay  any  money  or  restore  any  property  which  they  may  have 
obtained  by  such  means,  &c. 

Sec.  79.  Hackney  carriages  to  be  licensed,  and  persons  applying 
for  license  to  sign  a  requisition  for  same,  and  any  person  who,  on 
applying  for  such  license,  makes  a  false  statement,  shall  be  liable 
to  a  penalty  not  exceeding  £5. 

Sec.  80.  [Penalty  for  plying  for  hire  tmiJumt  a  licenge.^  If  the 
proprietor  of  any  carriage  permits  the  same  to  be  used  as  a  car- 
riage plying  for  hire  without  having  obtained  a  license,  or  if  any 
person  be  found  driving,  or  pljring  for  hire  with  any  carriage  not 
licensed,  or  without  having  the  number  of  such  carriage  openly 
displayed  on  such  carriage,  every  person  so  offending  shall  be 
liable  to  a  penalty  not  exceeding  408. 

Sec.  81.  Notice  to  be  given  by  proprietors  of  hackney  carriages 
of  any  change  of  abode,  under  penalty  not  exceeding  408. 

Sec.  82.  Drivers  not  to  act  without  first  obtaining  a  license, 
under  a  penalty  of  20s.  Penalty  on  drivers  acting  without  license, 
and  their  licenses  to  be  suspended  or  revoked  for  misconduct. 

Sec.  83.  Number  of  persons  to  be  carried  in  a  hackney  carriage 
to  be  painted  thereon,  under  penalty  of  40s ,  and  same  penalty  on 
driver  for  refusing  to  drive.  Ko  hackney  carriage  shall  stand 
or  ply  for  hire  within  such  prescribed  distance,  unless  the  num- 
ber of  persons  to  be  carried  by  such  hackney  carriage,  in  words 

at  length,  and  in  form  following,  (that  is  to  say),  "  to  carry 

persons,"  be  printed  on  some  conspicuous  place  on  the  outside  of 
snch  carriage  in  legible  letters,  so  as  to  be  clearly  distinguishable 
from  the  ground  whereon  the  same  are  painted ;  and  the  driver 
of  any  hackney  carriage  shall  not  be  required  to  carry  a  greater 
number  of  persons  than  the  number  painted  thereon,  and  if  the 
proprietor  of  any  hackney  carriage  permit  the  same  to  be  used,  or 
if  any  person  stand  or  ply  for  hire  with  such  carriage,  without 
having  the  number  of  persons  to  be  carried  thereby  painted  in 
manner  aforesaid,  &c.,  he  shall  forfeit  not  exceeding  forty  shil- 
lings. 
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Sec  84.  [i^atYt.]  Penalty  for  demanding  more  than  ihe  sum 
agreed  for,  though  less  than  the  legal  fare.  Agreement  to  pay 
more  than  the  legal  fare  not  to  he  hinding.  Sum  heyond  the 
proper  fare  may  he  recovered  hack  hefore  J.  P.,  and  OTerchaige 
hy  the  hackney  coachmen,  &c.,  to  he  included  in  conyiction,  and 
returned  to  aggrieved  party. 

Sec.  85.  Penalty  on  drivers  mishehaving,  or  improperly  stand- 
ing with  carriage,  refusing  to  give  way  to,  or  ohstructing  any  other 
driver,  or  depriving  him  of  his  fare.  Damage  done  by  driver 
may  be  recovered  from  the  proprietor  hefore  J.  P. 

Sec.  86.  Penalty  for  leaving  carriages  unattended  at  places  of 
public  resort,  not  exceeding  twenty  shillings. 

Sec.  87.  Penalty  for  refusing  to  pay  the  iaxe ;  penalty  for  da- 
maging carriages,  not  exceeding  £5. 

Sec.  92.  [Proceedings  for  penalties  to  he  taken  mthin  six  mmUki\ 
No  proceedmgs  for  the  recovery  of  any  penalty  incurred  und« 
the  provisions  of  this  act  shall  be  taken  by  any  person  other  than 
by  a  party  grieved,  or  the  commissioners,  without  the  consent  in 
writing  of  the  attorney-general;  and  no  such  penalty  shall  he 
recovered  unless  proceedings  for  the  recovery  thereof  shall  have 
been  commenced  within  six  calendar  months  after  the  commission 
of  the  offence  ;  and  one  half  of  such  penalty  shall  go  to  the  in- 
former, and  the  remainder  to  the  commissioners ;  and  if  the  com- 
missioners be  the  informers,  they  shall  be  entitled  to  the  whole 
of  the  penalty  recovered. 

Arbitration.]  The  Lands'  Clauses  Consolidation  Act,  1845, 
8  Vic.  c.  18,  is  incorporated  with  the  Towns  Improvement  Act, 
and  the  settlement  of  disputes  by  arbitration  is  to  take  place  as 
provided  by  the  former  act.  It  is,  therefore,  provided  that  before 
any  arbitration  or  umpire  shall  enter  into  the  consideration  of 
any  matters  referred  to  him,  he  shall,  in  the  presence  of  a  J.  P. 
make  and  subscribe  the  following  declaration;  that  is  to  say: 

I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faitbhilly  tM 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  detennme  the 
matters  referred  to  me,  under  the  provisionB  [fftaming  the  speaal  acL]  Madt 
and  subscribed  in  the  presence  of •     A.  B. 

The  statute,  10  Vic.  c.  16,  is  also  incorporated  with  the  Townt 
Improvement  Act,  and  provides  a  summary  remedy  before  J.  P. 
against  ofi&cers  of  the  commissioners  fjEuHng  to  account;  a»  a.  70» 
71,  et  seq.  Auditors  are  also  to  inspect  accounts,  and  may 
appeal  to  the  Q.  S.,  ss.  93,  94. 

The  last  statute  that  it  is  necessary  to  refer  to  under  ihk 
head  is  10  &  11  Vic.  c  34.  This  act  is  also  incoxponted  with 
the  Towns  Improvement  Act^  1854.    Inspectors  of 


TREASON — VALUATION  OF  PROPERTT,  691 

are  to  make  complaints  before  J.  P.,  and  take  legal  proceedings 
for  the  suppression  of  nuisances ;  s.  9.  From  s.  22  to  s.  60  will 
be  found  the  regulations  and  penalties  respecting  sewers  and 
drains ;  from  s.  66  to  s.  74  respecting  obstructions  in  streets ; 
from  s.  75  to  s.  83  respecting  iniinous  or  dangerous  buildings ; 
from  s.  87  to  8.  98  respecting  the  cleansing  of  streets ;  from  s. 
99  to  s.  107  with  respect  to  the  general  prevention  of  nuisances; 
a  108  with  respect  to  the  prevention  of  smoke ;  from  s.  110  to 
6.  116  respecting  ventilation;  from  s.  117  to  s.  118  respecting 
lodging-houses  ;  from  s.  125  to  s.  181  respecting  slaughter- 
houses ;  &c.  &c. 

TKEASON.     See  Lefroy's  Criminal  Laws,  p.  245,  &c. 

TKESPASS.  See  Index.  In  a  criminal  statute  the  word 
treapoM  means  an  intended  trespass.  K  v.  Cridland,  7  £1.  &  BL 
353. 

TRUSTER  See  24  &  25  Vic.  c.  96,  s.  1,  for  definition  of 
this  term.  Fraudulently  disposing  of  property,  a  misdemeanor  ; 
id.  8.  80.  By  this  section  it  is  provided  that  no  prosecution 
shall  be  commenced  without  the  sanction  of  some  judge  or  the 
attorney-general,  so  J.P.  should  abstain  from  taking  informations 
until  so  directed. 

VACCINATION.  By  8  &  4  Vic.  c.  29,  persons  inoculating 
or  producing  small-pox,  hable  to  a  month's  imprisonment ;  s.  8. 
See  ante,  p.  658  ;  «c  14  &  15  Vic.  c  68,  Medical  Dispensaries 
Act ;   and  also  4  &  5  Vic.  c.  82. 

VAGRANT.     SeeFooR;  Index. 

VALUABLE  SECURITY,  Definition  of,  for  the  purpose  of 
the  Larceny  Act,  see  24  &  25  Vic.  c  96,  s.  1 ;  stealing,  obliterat- 
ing, &c,  a  felony,  id  s.  27 ;  inducing  persons  to  execute  by  force, 
felony,  id.  s.  48  ;   or  fraud,  a  felony,  id.  s.  90. 

VALUATION  OF  PROPERTY.  By  15  &  16  Vic.  c.  63, 
if  any  clerk  to  board  of  guardians,  clerk  of  the  peace,  secretary 
of  a  grand  jury,  &c.  or  other  person,  shall  omit  or  neglect  or 
lefrise  to  do  any  matter  required  by  this  act,  or  if  any  person 
obstructs  or  prevents  any  one  acting  in  execution  of  this  act,  he 
shall  forfeit  not  exceeding  £10,  in  the  discretion  of  the  justices 
before  whom  he  is  convicted ;  s.  41. 

This  is  an  act  to  amend  the  laws  relating  to  the  valuation  of 
rateable  property  in  Ireland.  Any  person  aggrieved  by  the 
valuation  of  the  commissioners  may,  within  twenty-one  days 
after  the  receipt  of  the  list  of  the  clerk  of  the  board  of  guardians, 
serve  notice  of  appeal,  to  the  Q.  S.  stating  ground  of  appeal,  and 
within  five  days  after  such  notice  he  must  enter  into  a  recogni- 
zance in  the  sum  of  £5  before  some  J.  P.,  with  securities,  to  try 
such  appeal ;  and  within  three  days  after  such  recognizance  shall 
have  been  entered  into^  the  J.  P.  or  petty  sessions'  clerk  shall  send 
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the  same  to  the  clerk  of  the  peace ;  s.  22.  By  this  statute  the 
9  &  10  Vic.  c.  110,  is  repealed,  save  as  to  the  completion  of  un- 
finished valuations  ;  and  that  last- mentioned  act  also  repealed  so 
much  of  the  6  &  7  WilL  IV.  c  84,  as  relates  to  the  valuation  of 
counties  and  the  apportionment  of  grand  jury  cess  >  and  the  penal- 
ties under  that  act,  s.  55,  for  malicious  injuries,  are  the  same  as 
provided  hy  the  ahove  section  ;  see  also  17  Vic.  c  8. 

VEXATIOUS  INDICTMENTS.  By  22  &  23  Vic.  c.  17,  an 
act  to  prevent  vexatious  indictments  for  certain  inisdemeanora, 
no  hill  of  indictment  for  any  of  the  offences  following,  viz.: 
perjury,  subornation  of  perjury,  conspiracy,  obtaining  mcmey  or 
other  property  by  false  pretences,  keeping  a  gambling-house, 
keeping  a  disorderly  house,  and  any  indecent  assault,  shall  be  ^ 
presented  to  or  found  by  any  grand  jury,  unless  the  prosecutw 
or  other  person  presenting  such  indictment  has  been  bound  by 
recognizance  to  prosecute  or  give  evidence  against  the  person 
accused  of  such  ofifence ;  or  unless  the  person  accused  has  been 
committed  to  or  detained  in  custody,  or  has  been  bound  by 
recognizance  to  appear  to  answer  to  an  indictment  to  be  preferred 
against  him  for  such  otfence,  or  unless  such  indictment  for  such 
ofifence,  if  charged  to  have  been  committed  in  Ireland,  be  pre- 
ferred by  the  direction  or  with  the  consent  in  writing  of  a  judge 
of  one  of  the  superior  courts  of  law  in  Dublin,  or  of  her  Majesty's 
attorney-general  or  solicitor-general  for  Ireland,  or  (in  case  of  an 
indictment  for  perjury)  by  the  direction  of  any  court,  judge,  or 
public  functionary  authorized  by  14  &  15  Vic.  c.  100,  to  direct 
a  prosecution ;  s.  1. 

That  where  any  charge  or  complaint  shall  be  made  before  any 
one  or  more  of  her  Majesty's  J.  P.s  that  any  person  has  committed 
any  of  the  oflfences  aforesaid  within  the  jurisdiction  of  such  J. P., 
and  such  J.  P.  shall  refuse  to  commit  or  to  bail  the  person  charged 
with  such  ofifence  to  be  tried  for  the  same,  then,  in  caae  the  pro- 
secutor shall  desire  to  prefer  an  indictment  respecting  the  said 
ofifence,  it  shall  be  lawful  for  the  said  J.  P.,  and  he  is  hereby 
required,  to  take  the  recognizance  of  such  prosecutor  to  prosecute 
the  said  charge  or  complmnt,  and  to  transmit  such  recognixanoe, 
information,  and  depositions,  if  any,  to  the  court  in  which  such 
indictment  ought  to  be  preferred,  in  the  same  manner  as  such 
J.  P.  would  have  done  in  case  he  had  committed  the  peiscm 
charged  to  be  tried  for  such  ofifence ;  s.  2. 

VIADUCT,  injuring,  a  felony,  24  &  26  Vic  c.  97,  a.  Sa. 

VOLUNTARY  DECLARATIONS.    See  Oaths. 

VOLUNTEEiiS  (Naval  coast).  By  16  &  17  Via  c,  73, 
enlistment  of  volunteers  under  this  act  in  her  Majesty's  regular 
naval  forces  of  the  United  Kingdom,  or  in  the  militia,  and  onte^ 
ing  of  militiameu  as  volunteers  under  this  act^  to  be  Toid,  and 
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men  offering  themselves,  on  conviction  before  any  J.  P.,  shall  be 
imprisoned  for  not  exceeding  six  months ;  and  officers  or  other 
persons  knowingly  enlisting  such  person  shall  forfeit  not  exceed- 
ing £20 ;  s.  18.  Penalty  on  buying  or  selling  arms,  etc.,  of 
volunteers,  not  exceeding  £10,  and  treble  value  ;  s.  19.  Penalty 
on  volunteer  for  not  attending  training  and  exercise,  not  exceed- 
ing £20 ;  s.  20.  Any  J.  P.  has  jurisdiction  under  this  act  in  or 
near  the  place  where  the  offence  was  committed,  and  penalties 
recovered  as  directed,  and  notwithstanding  14  &  15  Vic.  c.  93, 
8.  23. 
*  WEIGHMASTER  See  52  Geo.  III.  c.  184,  Ir.,  and  58  Geo. 
III.  c.  46,  Ir.,  and  7  &  8  Geo.  IV.  c.  61,  for  acts  relating  to  the 
butter  trade.  These  acts  relate  to  the  appointment  of  tasters 
of  butter  in  any  city,  town  corporate,  or  market  town,  not  being 
a  seaport  or  place  of  export^  and  as  relates  to  the  duties  to  be 
performed  by  them,  and  to  the  tasting  and  proving  casks  of 
butter  within  any  such  city,  &c.  not  being  a  seaport  or  place  of 
export,  is  repealed,  and  in  every  seaport  or  place  of  export  from 
whence  butter  is  commonly  shipped  for  exportation  from  Ireland, 
and  in  every  market  town  wherein  butter  is  bought,  or  sold,  or 
exposed  to  sale  for  the  purpose  of  trade.  And  such  weigh- 
masters  shall  provide  weigh-houses  and  weighta,  beams,  scales, 
branding  irons,  and  other  necessaries  at  their  own  proper  costs 
and  charges  ;  and  they  are  required  to  attend  themselves  or 
their  deputies,  at  the  respective  weigh-houses,  every  day  in  the 
week  (Sundays,  Christmas  Day,  St.  Stephen's  Day,  and  New 
Yearns  Day  excepted),  from  eight  o'clock  in  -he  morning  until 
one,  and  from  two  o'clock  in  the  afternoon  until  four,  from  29th 
September  until  25th  March  ;  and  from  thence  luitil  29th  Sep- 
tember, from  six  o'clock  in  the  morning  until  one,  and  from  two 
in  the  afternoon  until  seven  ;  and  then  and  there  weigh,  brand, 
and  mark  all  butter  and  casks  as  by  this  act  required,  such  but- 
ter being  first  tasted  and  approved  by  such  tasters.  And  if  any 
public  weighmaster,  or  his  deputy,  or  taster,  shall  neglect  or 
refuse  to  attend  on  the  days  or  during  the  times  so  hereby 
appointed,  they  shall  for  each  offence  forfeit  £5,  to  be  recovered 
by  the  first  person  who  shall  sue  for  the  same  by  civil  bill,  in 
the  county  of  the  city  or  county  at  large  where  offence  committed, 
or  in  a  summary  way  before  two  J.  P.s. 

Any  weighmaster,  or  his  deputy,  who  shall  mark  or  brand  any 
cask  falsely,  as  containing  more  or  less  than  the  true  weight, 
shall,  on  conviction  before  the  mayor,  &c.  of  such  city,  &c.  or 
J.  P.  of  the  county,  forfeit  for  every  such  cask  lOs.  to  be  levied 
by  distress,  <tc.  And  when  butter,  brought  to  be  sold,  weighed, 
or  exposeii  to  sale,  pursuant  to  this  act,  shall  appear  to  such 
weighmaster  or  his  deputy,  or  taster,  to  be  merchantable,  such 
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weighmastcr  or  liis  deputy  shall  weigh,  the  same,  and  brand  and 
mark  on  the  side  of  each  cask  the  gross  weight  thereof^  in  figuieB 
and  not  in  numerical  letters,  and  so  on  any  other  brand  or  mark 
in  addition  thereto  which  they  shall  tlunk  least  liable  to  be 
counterfeited;  and  in  case  said  weighmaster  or  his  deputy  shall 
make  use  of  numerical  letters,  he  shall,  if  convicted  on  a  sum- 
mary hearing  before  the  mayor,  chief  magistrate,  or  J.  P.,  forfeit 
5s.  for  every  cask  so  branded,  to  be  levied  by  distress,  &c  And 
the  weighmaster  of  each  city,  &c.  or  place  of  export,  shall  receive 
from  the  person  bringing  butter  to  be  weighed  or  branded,  or 
from  the  owner  thereof  Id.  for  every  empty  cask  so  weighed, 
&c  ;  and  for  weighing  and  branding  every  cask  of  butter,  2d. ; 
and  for  tasting,  proving,  and  marking  the  quality,  Id.,  to  be 
paid  to  the  person  so  tasting,  &c ;  and  no  butter  shall  be 
packed,  sold,  or  exposed  to  sale,  in  any  cask  exceeding  in  weigbt 
841bs.  in  the  gross ;  and  the  said  weighmaster  shall  not  brand 
any  empty  cask,  which,  when  full  of  butter,  may  weigh  more 
than  841bs.  gross,  nor  less  than  281bs.  gross ;  and  the  tare  of 
every  cask  shall  be  201bs.  weight  per  cwt  weight  on  the  gross 
weight,  or  to  be  deducted  in  that  proportion  if  it  shall  weigh 
less.  K  any  cask  of  butter  shall  be  tried  or  bored  at  any  other 
place  save  at  one  of  said  weighhouses,  or  bought,  sold,  or  exposed 
to  sale,  within  any  city,  &c.  place  of  export^  or  market  town, 
before  the  same  shall  have  been  duly  tried,  weighed,  and 
branded  at  one  of  said  weighhouses,  both  the  buyer  and  sellez^ 
or  person  so  trying  or  boring,  and  the  person  so  buying,  selling 
or  exposing  to  sale  such  cask  of  butter,  before  the  same  shall 
have  been  duly  tried,  &c  shall,  on  conviction  before  the  mayoz^ 
chief  magistrate,  or  J.  P.,  foifeit  for  each  cask  so  tried,  &c> 
bought,  &c.  20s.  to  be  levied  by  distress,  &c. ;  and  if  such 
offender  shall  not  have  sufficient  goods,  &c  he  shall  be  commit- 
ted to  gaol  for  not  exceeding  two  months,  nor  less  than  one 
week ;  and  if  any  person  who  shall  bore  any  cask  of  batter 
within  any  city,  &c.  shall  not  return  the  butter  taken  out  by 
such  boring  into  its  own  proper  cavity,  on  conviction  before 
such  mayor,  &c,  he  shall  foifeit  for  every  cask  lOs.  to  be  levied 
by  distress,  &c, ;  and  if  not  sufficient  goods  he  shall  be  com- 
mitted  for  not  exceeding  one  month,  nor  less  than  one  week. 
Every  person  who  shall  buy  or  sell  any  cask  of  butter  at  any 
greater  or  less  tare,  or  who  shall  buy  or  sell  any  cask  of  batter 
by  hand  and  not  by  weight,  shall,  on  conviction  before  ths 
mayor,  &c.  of  city,  or  J.  P.  of  coimty,  forfeit  lOs.  for  every  such 
cask,  to  be  levied  by  distress,  &c  ;  and  if  no  sufficient  good% 
offender  to  be  committed  to  gaol  for  not  more  than  one  znonUi, 
nor  less  than  one  week.    The  penalties  shall  be  xeeehred  bj 
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weighmaster,  and  go  to  governors  of  house  of  industry,  or  work- 
house, deducting  £8  per  cent,  for  his  trouble. 

Whenever  any  distress  is  taken  pursuant  to  this  act,  no  reple- 
vin shall  lie  ;  but  the  judgment  of  the  mayor,  &c.  or  J.  P.  shall 
be  final ;  and  any  person  sued  for  putting  act  in  execution  may 
plead  general  issue,  &c  and  shall  have  treble  costs  of  verdict,  &c. 
On  complaint  or  information  in  writing  before  the  mayor  of  any 
city,  chief  magistrate  of  any  town  corporate,  or  J.  P.  of  the  county 
in  which  there  is  such  place  of  export  or  market  town  as  afore- 
said, of  any  offence  against  this  act,  every  such  mayor,  &c.  shall 
summon  the  person  charged  to  appear  before  him  at  a  certain  time 
and  place,  which  time  shall  not  be  less  than  forty-eight  hours 
after  the  issuing  of  such  summons ;  and  if  he  shall  not  appear 
according  to  such  summons,  said  mayor,  &c.,  shall  (proof  on  oath 
having  been  first  made  of  the  service  thereof  either  personally, 
or  by  leaving  the  same  at  his  usual  place  of  abode  forty-eight 
hours  before  the  time  so  specified  for  his  appearance)  issue  his 
warrant  for  apprehending  and  bringing  him  before  him.  Every 
mayor,  &c.,  or  J.  P.  shall  at  the  request  of  any  of  the  parties 
issue  his  summons  to  any  witness,  to  appear  within  twenty-four 
hours,  and  give  evidence  at  a  time  and  place  to  be  specified  in 
such  summons ;  and  if  he  shall  not  appear,  or  shall  not  give  a 
sufiicient  excuse  for  his  default,  or,  appearing,  shall  not  submit 
to  be  examined,  such  mayor,  &c.  or  J.  P.  (proof  in  the  case  of 
non-appearance  being  first  made  of  the  delivery  of  the  summons 
to  him,  or  leaving  it  at  his  usual  place  of  abode),  shall  commit 
him  to  gaol  imtil  he  shall  submit  to  be  examined,  <&&  This  act 
was  amended  by  the  53  Geo.  III.  c.  46,  Ir.,  and  7  &  8  Geo.  IV. 
c.  61,  Ir.  The  latter  statute  enacts  that  if  any  person  shall 
counterfeit  or  alter,  (or  cause,  &c.)  any  brands  or  marks  directed 
to  be  made  on  any  cask,  or  shall  unlawfully  erase,  efface,  or  ob- 
literate (or  cause,  &c.)  any  such  brand,  &c.  he  shall  forfeit  for 
every  such  offence  not  exceeding  £10,  nor  less  than  £5.  And  if 
any  weighmaster  or  inspector,  or  his  deputy,  shall  require  the 
buyers  or  sellers  of  butter  to  do  any  thing  contrary  to  said 
former  acts,  or  shall  demand  any  greater  fees  than  are  thereby 
provided  to  be  paid,  he  shall  forfeit  for  every  such  offence  not 
exceeding  £10,  nor  less  than  £5.  And  the  10  Geo.  IV.  c.  41, 
Ir.,  also  recites  and  dispenses  with  several  clauses  of  the  52  G«o. 
ni.  c.  134,  53  Geo.  IIL  c.  4  (and  of  53  Geo.  III.  c.  70,  3  Geo. 
IV.  c.  85,  and  7  &  8  Geo.  IV.  c.  61,  relative  to  the  butter  trade 
of  Cork  and  Dublin),  and  provides  that  nothing  in  said  former 
acts  shall  oblige  any  person  or  body  corporate  to  subject  any 
empty  cask  for  packing  of  butter  to  be  weighed  or  branded,  or 
oblige  him  or  them  to  have  any  cask  of  butter  brought  to  any 
weighhouse  to  be  tasted,  weighed,  and  proved  by  any  weigh- 
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uiaster  or  taster  before  the  same  is  sold  or  exposed  to  sale  in 
or  exported  from  any  such  city,  &c,  seaport,  or  place  of  export, 
or  market  town,  or  to  render  any  butter  not  being  merchant- 
able liable  on  that  account  to  any  forfeiture.  But  nothing  here- 
in shall  abolish  the  office  of  weighmaster,  or  taster,  or  deputy 
weighmaster,  &c.,  or  prevent  any  person  offering  any  butter  in 
casks,  or  any  empty  casks  for  the  packing  of  butter,  for  sale 
in  Ireland,  or  about  to  export  any  such  butter  or  casks,  from 
requiring  any  such  weighmaster  or  taster  to  weigh,  taste,  and 
prove,  inspect  and  mark,  and  brand  any  cask  of  butter,  or  any 
empty  cask  for  the  j^acking  of  butter,  in  the  manner  in  and  by 
the  said  acts  prescribed,  and  subject  to  the  regulations  in  said 
acts  in  that  behalf  contained. 

WEIGHTS  A^^D  MEASURES.  By  23  &  24  Vic  c  119, 
sees.  3  &  4,  so  much  of  sec.  9  of  5  &  6  W.  IV.  c.  63,  as  requires 
grand  juries  to  appoint  inspectors  of  weights  and  measures  re- 
pealed, and  also  sec.  18  of  14  &  15  Vic.  c.  92. 

Sec.  5.  [Certain  constables  to  be  ex-ojicio  inspectors  of  W,  and 
i/.]  Such  head  or  other  constables  in  each  petty  sessions  dis- 
trict in  Irelimd  as  shall  have  been  selected  under  the  provisions 
of  the  14  &  15  Vic.  c.  92,  or  shall  be  selected  under  tlus  act,  by 
the  county  inspector  of  constabulary,  with  the  approval  of  the 
justices  for  that  purpose,  shall  be  ex-officio  inspectors  of  weights 
and  measures  witliin  such  district,  and  shall  possess  and  exercise 
all  the  powers  and  authorities,  and  be  subject  to  the  like  penal- 
ties for  any  neglect  or  offence  in  the  discharge  of  such  dutiefl^ 
which  any  inspector  of  weights  and  measures  heretofore  pos- 
sessed or  had  been  liable  to  under  the  5  &  6  W.  IV.  c.  63,  and 
shall  perform  such  duties,  under  the  direction  of  the  justices  at 
petty  sessions,  without  fee  or  reward,  and  notwithstanding  any 
manorial  jurisdiction  within  such  district 

Sec.  6.  [Custody  of  copies  of  imperial  standard  W,  and  M.] 
The  grand  jury  of  any  county  in  Ireland  may  order  and  direct 
any  inspector  of  weights  and  measures  heretofore  appointed  in 
such  county,  under  the  provisions  of  the  said  last  inentioned  act» 
in  whose  custody  any  copy  of  the  imperial  standard  weights  and 
measures  shall  have  been  deposited,  as  therein  provided,  to  trans- 
mit the  same  to  such  ex-officio  inspector  of  weights  and  measures 
or  person  in  such  county  as  shall  be  appointed  by  the  inspector 
general  of  constabulary,  with  the  consent  and  approval  of  the 
Lord  lieutenant,  to  have  the  custody  of  the  same ;  and  any  such 
inspector  neglecting  or  refusing  to  obey  such  order  shall  be  liaUe 
to  a  penalty  not  exceeding  £10  ;  and  in  all  counties  of  cities  and 
boroughs  where  no  rate  is  levied,  and  which  counties  of  cities 
and  boroughs  are  liable  to  county  cess,  the  expense  inclined  un- 
der this  act  shall  be  defrayed  by  the  respective  counties. 
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Sec.  7,  [Grand  juries  to  provide  sub-ttandard  TT.  and  M^  The 
grand  jury  of  each  county  and  the  town  council  of  each  borough 
in  Ireland  are  required  to  provide  for  such  county  and  borough 
as  many  copies  in  iron  or  other  sufficient  material  of  the  county 
copies  of  the  imperial  weights  and  measures,  and  such  accurate 
beams  and  scales  as  they  shall  see  fit,  and  to  direct  that  such 
copies  shall  be  duly  stamped  by  such  sub-inspector  of  constabu- 
lary as  such  grand  jury  or  town  council  respectively  shall  appoint 
for  that  purpose,  with  the  approval  of  the  inspector  general;  and 
the  said  copies  shall  be  called  the  sub-standard  weights  and 
measures ;  and  such  grand  jury  and  town  council  respectively 
shall  also  provide  such  good  and  sufficient  stamps  for  stamping 
or  sealing  weights  and  measures  used  or  to  be  used  in  such 
county  or  borough  respectively  as  they  shall  see  fit 

Sec.  8.  [Suh'Standard  W,  and  M,  to  he  deposited  with  constables,'\ 
Such  sub-standard  weiglits  and  measures  shall  be  deposited  in 
the  custody  of  the  said  head  or  other  constables,  and  shall  at 
least  once  in  every  year,  and  also  at  all  other  times  when  re- 
quired by  the  county  inspector  of  constabulary  of  the  county,  or 
by  the  justices  at  petty  sessions,  be  compared  with  and  corrected 
by  the  said  county  copies  of  the  imperial  weights  and  measures 
by  the  said  sub-inspector  of  constabulary  so  appointed  as  afore- 
said (subject  to  such  regulations  as  the  inspector  general  of  con- 
stabulary shall  frame),  and  such  sub -inspector  shall  adjust  the 
same,  and  also  affix  the  county  or  borough  stamp  thereto,  and 
such  sub-standard  weights  and  measures  so  adjusted  and  stamped 
shall,  until  the  next  comparison  of  the  same,  to  be  made  in  man- 
ner aforesaid,  be  considered  to  all  intents  the  same  as  the  said 
county  copies  of  the  imperial  weights  and  measures,  and  for  all 
purposes  of  comparison  and  verification,  and  for  all  other  pur- 
poses for  which  such  county  copies  of  the  imperial  weights  and 
measures  are  required  under  5  &  6  W.  IV.  c.  63,  of  this  act,  by 
any  inspector  of  weights  and  measures. 

Sec.  9.  [As  to  supply  of  W,  and  if.  to  suh-inspectors,^  The 
grand  jury  in  each  such  county  and  the  town  council  in  each 
such  borough  shall  and  they  are  hereby  required  to  supply  such 
sub-inspector  with  such  copies  of  the  imperial  standard  weights 
and  measures,  and  such  county  or  borough  stamps,  as  the  case 
may  be,  as  may  be  necessary  for  such  comparison,  correction,  and 
stamping,  as  hereiu-before  mentioned. 

Sec.  10.  [As  to  weights  to  he  used  until  imperial  weights,  rf'c. 
shall  he  supplied^  Until  such  copies  of  the  county  copies  of  the 
imperial  weights  and  measures,  and  snch  county  or  borough 
stamps  shall  liave  been  supplied  by  such  grand  jury  or  town 
council  respectively,  it  shall  be  lawful  for  any  ex-officio  inspector 
of  weights  and  measures  to  use,  for  the  purposes  of  this  act,  any 
copies  of  the  county  copies  of  the  imperial  wei^bta  «jcAw\^>a5sca^3^ 
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which  shall  have  been  provided  for  the  use  of  ex-officio  inspectors 
of  weights  and  measures,  and  shall  have  l>een  duly  stamped  by 
any8u])-in^)ector,  under  the  provisions  of  the  Summary  Jurisdic- 
tion (Ireland)  Act,  1851. 

See.  11.  \Grand  jury  viay  present  for  expenses  on  county.^  Thf 
j^rand  jury  may  present  the  amount  of  such  expenses  as  shall  bt^ 
incurred  either  in  procuring  or  transmitting  such  sub-standartl 
woights  and  measures,  or  otherwise,  in  carrying  the  p^o^^sions  of 
the  said  last-mentioned  act  or  this  act  into  effect  in  such  coimty, 
.ind  also  all  such  reasonable  and  necessiiry  expenses  as  shall  Ir 
iiicun-ed  by  any  such  sub-inspector,  head  or  other  constable,  in 
r«*lation  thereto ;  and  such  sums  so  presented  shall  be  levieil  off 
the  county  in  like  ufSmner  as  any  other  sums  presented  by  such 
gi-and  jiuy. 

S(;c.  12.  \Toi(m  council  may  raise  amount  by  way  of  ratt.} 
The  town  council  in  any  such  borough  may  make,  assess,  ami 
le\y  such  rate  as  may  be  neces^sarv  for  defraying  tlie  amount  of 
8ii(;h  expenses  as  shall  be  incurred  either  in  procuring  or  tran>- 
mitting  such  acrrurate  beams  and  scales,  and  such  sub-stamlard 
wj'ights  and  measures,  or  other wis()  in  canying  the  j  provisions  of 
the  said  last-mentioned  act  or  this  act  into  effect  in  such  borough; 
and  also  all  such  rea^^onabh?  and  necessary  (ixpenses  as  shall  l^ 
incurred  by  any  such  sub-inspector,  head  or  other  constable,  in 
r(4ation  thereto ;  and  such  rates  shall  be  raised  and  levied  in 
such  manner  as  any  other  rat-ea  are  authorized  U\  be  raised  an<l 
levied  witliin  such  borough  by  any  act  or  acts  in  force  therein. 

Scc.  13.  [Judge  of  assize  may  order  copies  of  standards,  tjr.] 
The  judge  of  assize  shall,  before  the  close  of  the  assizes  whi^^h 
shall  bo  held  for  any  county  in  Ircdand  next  aft^r  the  passing  of 
this  act,  and  at  the  first  assizes  which  shidl  be  held  in  every  suc- 
ceeding year,  inquire  whether  one  complete  set  of  such  copies  of 
the  imperial  standard  weights  and  mejisures  and  a  sullicient  num- 
}h'Y  of  sub-standard  copies  of  weights  and  measures,  beams  aui! 
scales,  and  county  stamps  htus  been  provided  in  such  county,  and 
in  every  case  in  which  it  shall  not  appear  to  him  that  one  set  at 
It^Mst  of  such  copies  hiis  been  so  provided  such  judge  shall  forth- 
with order  the  treasurer  of  the  county  to  provide  one  complete 
set  of  such  coi)ies  of  the  im|H^rial  weights  and  measures,  and  such 
number  of  sub-standard  weights  and  measures,  beams  and  scale?. 
and  county  stami)s,  as  shall  appear  to  him  to  be  sufficient  for 
such  county  for  the  purposes  of  this  act ;  and  every  such  older 
shall  have  the  effect  of  a  j)resentment  on  the  county  at  large  for 
such  sum  as  may  be  necessary  to  procure  the  same,  and  such 
ti-easurer  shall,  within  3  months  next  after  he  shall  receive  suth 
order,  fully  ex<»cute  the  same,  or  failing  so  to  do^  shall  be  liabk 
to  any  penalty  not  exceeding  £20. 
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Sec.  14.  [Chairman  of  (piarter  sessions  to  order  copies  of  stand- 
ard weights  and  measures  in  boroughs,]  The  chairman  of  Q.  S. 
for  each  county  in  Ireland  at  the  Q.  S.  which  shall  kte  held  for 
such  county  next  after  the  25th  March,  1861,  and  at  such  Q.  S. 
in  every  succeeding  year,  shall  inquire  whether  one  complete  set 
of  such  copies  of  the  imperial  standard  weights  and  measures,  and 
a  sufficient  number  of  sub-standard  copies  of  weights  and  mea- 
sures, beams  and  scales,  and  borough  stamps,  has  been  provided  in 
each  borough  within  such  county ;  and  in  every  case  in  which  it 
shall  not  appear  to  him  that  one  set  at  least  of  such  copies^has  been 
so  provided,  such  chairman  of  quarter  sessions  shall  forthwith  order 
the  town  clerk  or  other  proper  officer  of  such  borough  to  provide 
one  complete  set  of  such  copies  of  the  imperial  standard  weights 
and  measures,  and  also  such  number  of  sub-standard  weights  and 
measures,  beams  and  scales,  and  borough  stamps  as  he  shall  think 
sufficient ;  and  every  such  order  shall  have  the  effect  of  an  order 
of  the  iowTL  council  of  such  borough  to  raise  such  amount  by 
way  of  rate  in  sucli  borough  as  may  be  necessary  to  procure  a 
complete  set  of  such  copies  of  the  imperial  standard  weights  and 
measures,  and  also  such  number  of  copies  of  the  sub-standard 
weights  and  measures,  beams  and  scales,  and  borough  stamps,  as 
shall  appear  to  such  chairman  of  quarter  sessions  to  be  sufficient, 
and  as  he  shall  direct;  and  such  town  clerk  or  other  proper  officer 
shall,  within  three  calendar  months  next  after  he  shall  receive 
such  order,  fully  execute  the  same,or  failing  so  to  do,  shall  be 
liable  to  any  j)enalty  not  exceeding  £20. 

Sec.  15.  [Standards  of  W.  and  M,  wlien  to  he  adjusted^  !No 
coi)y  of  any  of  the  imperial  standards  of  weights  shall  be  deemed 
legal,  or  used  for  the  purpose  of  enforcing  the  provisions  of  tins 
act  or  the  5  &  6  W.  IV.  c.  63,  unless  the  same  have  been  com- 
pared or  re-veiified  l^y  the  comptroller  general,  or  some  other 
officer  of  the  exchequer  duly  authorised,  within  live  years  before 
the  time  when  it  it  is  so  used ;  and  no  model  or  copy  of  any  of  tlu? 
imperial  standards  of  measures  shall  be  deemed  legal,  or  used  for 
the  purposes  aforesaid,  unless  it  have  been  compared  or  n> 
veriiied  as  aforesaid  within  ten  years  before  the  time  when  it  is  so 
used,  or  unless  such  model  or  copy  have  been  compared  by  tlie 
sub-inspector  so  appointed  as  aforesaid,  in  the  county  in  which 
it  is  used,  in  the  presence  of  one  J.  P.  with  a  model  or  copy  of 
the  imperial  standard  of  weight  duly  compared  and  verified  at 
the  exchequer  within  five  years  of  its  being  so  used,  and  found 
on  such  comi)arison  by  such  inspector  to  be  correct,  or  vdih  a 
model  or  copy  of  the  imperial  standard  of  measure  duly  compared 
and  verified  at  the  exchequer  within  ten  years  of  its  being 
so  used,  and  found  on  such  comparison  by  such  inspector  to 
be   coriect ;    and  the   expenses   incurred   in  and  about  such 
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couipariBon  or  re-verification  of  any  such  model  or  copy  of  any 
imjierial  standard  of  weight  or  measure  shall  in  all  cases  be  paid 
in  the  sam»  manner,  and  out  of  the  same  funds,  as  is  provided 
for  the  procuring  of  such  models  and  copies  under  the  provisions 
of  this  act. 

S<5C,  16.  [Patuer  to  inspector  to  inspect  beams,  koUsj  <£t.  tn  poB- 
seesion  of  persons  selling.']  Every  tx-offido  inspector  of  freights 
and  measures,  at  all  reasonable  times,  may  inspect  all  beams, 
scales,  and  balances,  and  weights  and  measures,  in  the  possession 
of  any  person  selling,  oflfering,  or  exposing  for  sale  any  goods  on 
any  open  ground,  or  in  any  pubhc  street,  lane,  thoroughfare,  or 
other  open  place ;  and  if  upon  such  inspection  or  examination 
any  such  beams,  scales,  or  balances,  or  weights  or  measures,  shall 
])e  found  light  or  unjust,  or  otherwise  contrary  to  the  provisions 
of  this  act  or  the  5  &  6  W.  IV.  c.  63,  or  if  any  fraud  be  wilfully 
committed  in  the  using  thereof^  the  same  shall  be  liable  to  be 
seized  and  forfeited,  and  the  person  or  persons  using  or  having 
in  his  or  her  possession  any  such  false  and  unjust  beams,  scales, 
or  balances,  or  light  or  unjust  weights  or  measures,  shall  be  liable 
to  any  penalty  not  exceeding  £5,  as  shall  be  adjudged  by  any 
justice  or  justices  before  whom  any  such  conviction  shall  take 
phice. 

Sec.  17.  \P(ADer  to  destroy  false  weights  and  measures,']  Every 
light  or  unjust  weight  or  measure  used  by  any  person  for  the 
sale  of  any  article,  or  in  the  possession  of  any  person,  shall,  on 
])eing  discovered  by  any  such  head  or  other  constable  as  afore- 
said, be  seized  by  him,  and  upon  the  conviction  of  the  person  so 
using  or  possessing  the  same  shall  be  forfeited  and  forthwith 
destroyed. 

Sec.  18.  [Penalty  for  offences  against  this  a4^]  Any  person 
who  shall  stamp  any  weight  or  measure  with  the  county  or 
borough  stamp  which  shall  not  have  been  duly  and  properly 
compared  and  adjusted  as  herein-before  mentioned,  or  shall  use 
the  county  sub-standard  weights  and  measures  for  any  purpa* 
other  than  that  authorized  by  the  6  &  6  Will.  IV.  c.  63,  or  this 
act,  shall,  upon  being  convicted  thereof^  forfeit  not  exceeding 
£5,  as  shall  be  adjudged  by  any  justice  or  justices  before  whom 
any  such  conviction  shall  take  place. 

Sec.  19.  \PetwUyfor  making,  d:c,,  false  beams,  ^]  Any  pei^ 
son  who  shall  wilfully  or  knowingly  make  or  sell,  or  cause  to  be 
luade  or  sold,  any  false  or  unjust  beam,  scale,  or  balance,  or  any 
light  or  unjust  weight  or  measure  shall,  upon  being  con\icted 
thereof,  forfeit  not  exceeding  £10,  as  shall  be  adjudged  by  any 
justice  or  justices  before  whom  any  such  conviction  shall  take 
place. 

Sec.  20.  [Inspectors  authorized  to  stamp  m/ecuurei  ^Ukcmgk 
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made  partly  o/glaaSy  dhc]  And  whereas  since  the  passing  of  the 
5  &  6  Will  IV.  c.  63,  measures  for  liquids  have  been  constructed 
with  a  small  ^vindow  or  transparent  part,  through  which  the 
contents,  whether  to  the  brim  or  to  any  other  index  thereof, 
may  be  seen  without  impediment,  and  the  use  of  such  measures 
by  publicans  and  others  in  the  retail  of  malt  liquors  and  spirits, 
and  other  exciseable  liquids,  would  be  attended  with  advantage 
both  to  the  purchaser  and  seller :  Be  it  therefore  enacted.  That 
measures  for  such  liquids,  which  shall  correspond  in  capacity 
with  the  sub-standard  measures  herein-before  mentioned,  (►r 
parts  or  multiples  thereof,  although  such  measures  may  be  made 
partly  of  copper  or  other  metal,  tod  partly  of  glass  or  other 
transparent  medium,  may  be  examined,  compared,  and  stamped 
by  all  ex  ojfvcio  inspectors  of  weights  and  measures,  anything  in 
the  said  recited  act  to  the  contrary  notwithstanding :  That 
measures  for  such  liquids,  the  capacity  of  which  shall  exceed  the 
sub-standard  measures,  or  parts  or  multiples  thereof,  herein- 
before mentioned,  but  which  shall  have  the  capacity  of  such 
sub-standard  measures,  or  parts  or  multiples  thereof,  respectively 
indicated  by  a  level  line  drawn  through  the  centre  of  the 
window  or  transparent  part,  although  such  measures  may  be 
made  partly  of  copper  or  other  metal,  and  partly  of  glass  or 
other  transparent  medium,  may  be  examined,  compared,  and 
stamped  by  all  such  inspectors  of  weights  and  measures,  any- 
thing in  the  said  recited  act  to  the  contrary  notwithstanding. 

Sec.  21.  [Proceedings  under  this  act^  AH  proceedings  under 
this  act  as  to  compelling  the  appearance  of  any  witness,  and  as 
to  the  hearing  and  determination  of  any  complaints,  or  any  other 
matter  relating  thereto,  shall  be  subject  in  all  respects  to  "  The 
Petty  Sessions  (Ireland)  Act,  1851,"  as  the  same  is  amended  by 
"  The  Petty  Sessions  Clerk  (Ireland)  Act,  1858,"  (when  the  case 
shall  be  heard  in  any  petty  sessions  district),  and  to  the  provisions 
of  the  acts  relating  to  the  divisional  police  offices,  when  the  same 
shall  be  heard  in  the  police  district  of  Dublin  metropolis,  so  far 
as  the  said  provisions  shall  be  consistent  with  any  special  provi- 
sions of  this  act ;  and  when  any  fine  or  penalty  is  imposed  under 
the  provisions  of  this  act,  such  fines  and  penalties  shall  be  paid 
over  to  such  purposes  and  applied  in  such  manner  as  is  provided 
by  "The  Fines  Act  (Ireland^  1851." 

Sec.  22.  Provisions  of  5  &  6  WilL  IV.  c.  63,  (save  such  parts 
as  are  hereby  repealed)  incorporated  in  this  act. 

By  5  &  6  WilL  IV.  c.  68,  coals  are  directed  to  be  sold  by 
weight  and  not  by  measure  ;  s.  9.  The  duty  of  the  ordinary 
inspector  of  weights  and  measures,  under  this  statute  are  as  fol- 
lows : — He  is  to  attend  at  market  towns,  when  ordered  by  J.  P., 
to  examine  weights  and  punish  the  delinquent ;  see^.  24  to  28; 
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tx)  adjust  the  weights  of  traders  after  comparison  with  the  stan- 
dard weights  ;  s.  24 ;  and  to  stamp  those  which  are  found  cor- 
rect with  the  proper  stamp  furnished  to  him  for  that  purpose. 
The  duties  of  the  tx  officio  inspector,  selected  from  the  constabu- 
lary force,  under  the  provisions  of  the  14  &  15  Vic.  c.  92,  s.  18, 
are  in  a  great  measure  confined  to  the  first  hranch,  as  those  must 
nearly  connected  with  the  detection  and  punishment  of  crime. 
He  ought,  however,  to  allow  every  trader  to  compare  his  weights 
and  measures  with  the  sub-standards  that  may  be  in  the  head 
constable's  office. 

It  is  not  an  offence  to  have  light  weights  in  a  person's  posst«- 
sion  in  his  house  of  business  ;  to  constitute  an  offence  under  the 
stat.  5  &  6  Will.  IV.  c.  63,  s.  28,  they  must  be  in  his  possession 
in  his  place  of  business  where  he  keeps  goods  exposed  for  sale  or 
weighed  for  conveyance  or  carriage.  Doyle  app,  Morris  resp.  6 
Ir.  J.  N.  S.  60.  Earthenware  vessels,  unstamped,  but  ordinarily 
used  as  containing  a  certain  quantity  according  to  imperial  mea- 
sure are  measures  within  s.  28  of  5  &  6  Will.  IV.  c.  63,  and  if 
found  unjust  are  liable  to  be  seized,  and  the  dealer  in  whose 
premises  they  are  found,  is  liable  to  penalties  under  that  section 
for  having  them  in  his  possession.  R.  v.  Burton,  30  I^  J.  M.  C. 
129. 

There  is  an  opinion  given  in  the  L.  J.  N.  S.  138,  under  the 
h(iiiring  of  the  magistrate  and  parish  lawyer  of  the  solicitor- 
general  of  England  on  the  21st  sec.  of  the  5  &  6  WUL  IV.  c  63 
which  determines  in  accordance  with  the  order  of  the  magistrates 
of  the  Edgware  sessions,  that  quart  and  pint  bottles  of  beer,  <te. 
an^  not,  under  the  Weights  and  Measures  Acts,  bound  to  be  of 
the  capacity  of  an  imperial  quart  or  pint.  The  21st  sec.  ap]x*4irs 
to  luive  no  bearing  upon  the  cases,  applying  as  it  does  only  to 
measures  (in  sales  of  liquors)  and  in  the  sale  of  which  the  sale 
Is  made  ;  and  in  the  sale  of  quart  or  pint  bottles  of  beer,  &c. 
no  measure  is  resorted  to.  It  would  seem,  therefore,  that  it  is 
lawful  to  sell  liquor  in  a  bottle  commonly  called  a  quart  or  a 
pint,  idthough  not  containing  an  imperial  quart  or  pint,  the 
seller  not  actually  representing  it  to  be  an  imperial  measure,  but 
also  without  the  buyer  being  informed  by  the  seller  that  it  is 
NOT  an  imperial  measure. 

WIIITEBOY  OFFENCES.  Assembling,  or  appearing  by 
day  or  night,  to  the  terror  of  her  Majesty's  subjects,  armed,  or 
having  the  face  or  body  disguised,  or  wearing  any  particular 
l)adge,  &c.  or  assuming  any  particular  name,  <&c.,  misdemeanors; 
15  &  16  Geo.  III.  c.  21,  Ir.,  s.  2;  perp.  by  40  Geo.  Ill  c.  96,  Ir., 
s.  4.  By  force  or  menace  unlawfully  imposing  or  tendering  any 
oath,  &c  misdemeanor;  id.  s.  21.  By  sound  of  dram,  shoutiiig, 
or  other  signal,  exciting  or  promoting  such  unlawful  meettngs, 
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misdemeanor;  id.  s.  23.  Any  person  not  duly  qualified  adminis- 
tering or  tendering,  &c.  or  hy  threats,  persuasions,  &c.  procuring 
to  be  taken  by  any  person  an  unlawful  oath,  felony;  27  Geo.  III. 
c  15,  Ir.  s.  6  (g).  Taking  any  unlawfid  oath  or  solemn  engage- 
ment on  a  book  or  otherwise,  not  being  thereto  compelled  by 
in(5vi table  necessity,  felony;  27  Geo.  III.  c.  15,  s.  6,  perp.  by  40 
Geo.  IIL  c.  96,  Ir.  s.  5.  Digging  any  grave,  &c.  in  order  to 
coraj)el  any  one  to  assist  in  any  unlawful  combination,  or  to  det^r 
any  one  from  giving  evidence,  or  to  prevent  the  collection  of  any 
lawful  rate«  or  taxes,  felony  ;  27  Geo.  III.  c.  15,  s.  8  ;  5  Vic. 
Hess.  2,  c.  28,  ss.  7,  19.  Making  use  of  any  force,  or  inflicting 
any  bodily  pain  or  punishment,  or  destroying,  or  threatening  to 
destroy,  the  property  of  any  one  in  order  to  induce  any  person  to 
enU;r  into  any  unlawful  combination,  felony;  27  Geo.  IIL  c.  15, 
8.  8;  5  Vic.  sess.  2,  c.  28,  ss.  7,  19.  Aiding,  abetting,  or  assist- 
ing in  any  of  the  aforesaid  offences,  against  the  8th  sec.  of  the 
27  Geo.  III.  c.  15,  felony;  27  Geo.  IIL  c.  15,  s.  8;  5  Vic.  sess.  2, 
c.  28,  ss.  7,  19.  Writing,  posting,  publishing,  or  delivering  any 
notice,  letter,  or  message,  exciting,  or  tending  to  excite,  any  riot, 
&c.  felony;  27  Geo.  III.  c.  15,  Ir.,  s.  9 ;  5  Vic.  sess.  2,  c.  28,  ss. 

7,  19.  Forcibly  seizing  any  arms  or  ammunition,  &c.  or  levying 
any  contribution  in  money  or  goods,  or  causing  any  person  un- 
willingly to  deliver  any  arms,  &c.  felony;  27  Gfeo.  III.  c.  15,  Ir., 

8.  10;  5  Vic.  sess.  28,  s.  8.  Knomngly  supplying  horses,  arms, 
&c.  for  the  purpose  of  assisting  in  the  execution  of  any  of  the 
otfences  in  this  act  mentioned,  felony ;  id.  Any  persons  rising  or 
assembling  as  described  in  15  &  16  Geo.  III.  c,  21,  a  misdemea- 
nor ;  1  &  2  Will.  IV.  c.  44,  s.  2.  Knowingly  printing,  ^vriting, 
posting,  publishing,  &c.  any  notice,  letter,  or  message,  exciting,  or 
tending  to  excite,  any  riot,  &c.  or  threatening  any  violence,  &c. 
demanding  any  money,  arms,  or  weapons,  or  directing  any  person 
t»)  do  or  not  to  do  any  act,  or  to  quit  the  service  or  employ mf?nt 
of  any  person,  or  to  set  or  to  give  out  any  land,  misdemeanor  ; 
1  &  2  Will.  IV.  c.  44,  s.  3.  By  force  or  violence  breaking  open 
any  gaol,  &c.  with  an  intention  to  rescue  and  enlarge  oneself  or 
Hiiy  other  prisoner  therein  confined,  misdemeanor  ;  id.  s.  4. 

WILL,  Stealing,  obhterating,  concealing,  &c.  felony ;  24  <fc 
25  Vic.  c.  96,  s.  29.  Forging,  felony;  id.  c.  98,  s.  20.  bemand- 
ing  money  on  forged  will,  or  on  probate  or  letters  of  admin istrji- 
tion  knowing  the  will  to  have  been  forged,  &c.  felony;  id.  s.  38. 

WITNESS.  See  Index,  and  the  provisions  relating  to  wit- 
nesses generally  under  the  14  &  15  Vic.  c.  93,  commencing  with 
s.  13,  and  16  &  17  Vic.  c.  83,  which  makes  husbands  and  wives 
of  parties  admissable  witnesses ;  see  ante,  p.        Power  to  enforce 

(^)  The  5  th  Bection  of  this  statute  is  repealed  by  24  &  25  Vic.  c.  *j5. 


704  CATALOGUE  OP  OFFEXCES. 

evidence  under  local  acta,  ««  11  &  12  Vic.  c.  129.     Post  office, 
7  Will.  IV.  and  1  Vic.  c.  36.     Excise,  7  &  8  Geo.  IV.  c.  53. 

WOOD,  Setting  fire  to,  or  to  any  coppice,  plantation,  goree. 
&c.  felony ;  24  &  25  Vic.  c.  97,  a.  16.  Setting  fire  to  any  stack 
of  wood,  felony  ;  id.  s.  17. 

WORKMAN.    See  Master  and  Servant. 

WORKS.  Magistrates  empowered  by  statates  to  have  certain 
works  executed  at  the  pubHc  expense,  and  employing  peisona 
to  carry  such  works  into  execution,  are  not  personally  liable  in 
respect  of  such  works  (h). 

WRECK  AXD  SALVAGE  See  Index  ;  also  see  Largest 
Act,  ante  p.  434,  for  offence  of  having  possession  of  shipwrecked 
goods,  or  offering  same  for  sale ;  «^  also  tit  Merchant  Ship- 
ping, 639.  See  tit.  Lights.  By  19  &  20  Vic.  c.  75,  s.  3,  any 
person  sinking,  destroying,  &c.  any  boat^  buoy,  &c.  used  for  the 
prevention  of  smugghng,  or  in  the  service  of  the  customs,  for- 
feits the  sum  of  £5.  By  s.  8  there  are  to  be  fees,  as  in  schedule 
set  out,  paid  to  petty  sessions  clerks  for  acting  in  formal  inves- 
tigations into  wrecks  held  at  the  instance  of  the  solicitors  of  cus- 
toms (i). 

By  17  &  18  Vic.  c.  104,  which  consolidates  the  statutable 
provisions  relating  to  wreck  and  salvage,  it  is  enacted  that  the 
Board  of  Trade  is  to  have  the  general  management  throughout 
the  United  Kingdom  of  all  matters  relating  to  wreck,  and  may, 
with  the  consent  of  the  Treasury,  appoint  any  officer  to  be  a 
receiver  of  wreck  in  any  district ;  s.  439.  Whenever  any  vessel 
is  stranded  or  in  distress  on  the  sea  shore,  the  receiver  is  to  take 
the  command  of  all  persons  present  and  issue  directions  ;  and  if 
any  person  wilfully  disobeys,  he  forfeits  £50  ;  but  he  is  not 
authorized  to  interfere  between  the  master  and  the  crew,  imless 
requested  by  the  former ;  s.  442.  He  may  summon  assistance ; 
may  require  the  master  of  any  other  vessel  at  hand  to  give  him 
aid,  and  demand  the  use  of  any  waggon,  cart,  or  horses ;  id.  All 
cargo  and  other  articles  belonging  to  the  vessel  that  may  b? 
washed  on  shore  are  to  be  delivered  to  him ;  s.  443.  Ho  is 
authorized  to  apprehend  any  person  guilty  of  plundering,  dis- 
order, or  destruction,  and  to  use  any  force  which  may  be  neces- 
sary for  the  suppression  of  such  misconduct ;  s.  444.  All 
persons  may  pass  or  repass  over  any  adjoining  lands  for  the 
purpose  of  rendering  assistance  and  of  depositing  on  snch  lands 

{h)  Gray  v.  Wallace,  G.  &  D.  48.  to  the  castoms  or  likely  to  abcoond, 
(•*)  See  as  to  offence  of  smuggling  such  J.  P.  may  order  wem  to  be  de- 
contraband  articles  on  board  within  tained  a  reasonable  time  ;  see  18  ft 
harbours,  and  where  persons  are  19  Vic.  c.  96,  and  the  Costoms  On- 
brought  before  J.P.  charged  with  solidation  Act,  1858,  16  k  17  Vic 
any  offence  under  any  act  relating  o.  107. 
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any  cargo  or  other  article  recovered  from  the  vessel  in  distress  ; 
8.  446.  Any  damage  thereby  done  is  to  be  recovered  in  the 
same  manner  as  salvage,  and  the  owner  or  occupier  of  any  land 
who  impedes  any  such  person  is  liable  to  a  penalty  of  £100  ; 
8.  447.  The  receiver,  or  in  his  absence  a  J.  P ,  is  to  examine, 
as  soon  as  conveniently  may  be,  on  oath,  any  person  belonging 
to  any  vessel,  or  able  to  give  any  account  of  any  vessel,  its  stores 
or  cargo,  in  distress  on  the  coast,  respecting  her  name,  descrip- 
tion, place  from  and  to  which  bound,  the  name  of  her  master 
and  owners,  of  the  owners  of  her  cargo,  and  the  services  rendered, 
and  such  other  matters  as  such  receiver  of  J.  P.  may  think  fit ; 
8.  448,  He  is  armed  for  the  purpose  of  this  examination  with 
all  the  powers  given  by  the  act  to  inspectors  appointed  by  the 
Board  of  Trade,  to  which  he  is  required  to  send  one  copy  of  such 
examination,  and  another  to  the  committee  for  managing  the 
aflGurs  of  Lloyds;  and  such  copy,  purporting  to  be  certified 
under  his  hand,  is  to  be  admitted  in  evidence  as  a  primd  facui 
proof  of  all  matters  contained  in  it ;  ss.  448,  449.  Persons  find- 
ing or  taking  possession  of  wreck,  liable  to  penalty ;  s.  450. 
The  receiver  may,  under  a  warrant  of  a  J.  P.  enter  into  any 
place  or  vessel  and  search  for  wreck ;  ss.  451,  452.  A  J.  P. 
acting  in  the  discharge  of  his  public  duty  is  not  considered  as  a 
salvor ;  but  if  he  should  go  beyond  the  limits  of  his  official  duty 
in  giving  extraordinary  assistance,  he  would  have  an  undeniable 
right  to  be  considered  as  a  salvor.  The  Aquila,  1  Eobinson, 
A.  R.  46. 

Impeding  a  person  saving  his  life  from  a  wreck,  felony,  24  & 
25  Vic  c.  100,  s.  17- 
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ABDUCTION.    See  Appendix,  452. 

ABETTORS,  punishable  as  principals,  124,  350,  435,  445.  See  Appendix, 
453. 

ABOMINABLE  CRIME.    See  Appendix,  453. 

ABORTION.    See  Appendix,  453. 

ABSCONDER,  may  be  arrested,  38  ;  as  to  bail,  341 ;  from  workhouse,  658. 

ACCESSORIES.    See  Appendix,  453 ;  describing  in  conviction,  453. 

ACCOUNTABLE  RECEIPTS,  forging,  453. 

ACCOMPLICE  received  as  a  witness,  76. 

ACCOUNTANT  GENERAL,  forging  receipt  of,  453. 

ACCOUNTS,  by  P.  S.  clerk,  323;  of  fines  to  be  kept,  324,  385. 

ACCUSING.    See  Thbeatening, 

ACCUSED,  statement  of,  form,  372. 

ACKNOWLEDGING  BOND,  &c.,  in  name  of  another,  453. 

ACQUITTAL,  former  one  a  good  defence,  143,  450 ;  certificate  in  assault 
cases,  170,  347,  450. 

ACT  OF  PARLIAMENT.    See  Statute. 

ACTION,  when  statutory  remedy  ousts  action,  28;  against  magistrates, 
291 ;  statute  regulating,  291  to  296 ;  when  acting  within  their  jurisdiction, 
291,  296 ;  malice  necessary,  297 ;  when  acting  without  jurisdiction,  2!U, 
296,  298 ;  instances  o^  id. ;  when  conviction  to  be  quashed,  291 ;  must  lie 
brought  against  J.  P.  who  makes  the  conviction,  292 ;  when  action  is  for 
a  trespass,  291,  299;  when  for  judicial  act,  296;  meaning  of  exoem  of 
jurisdiction,  299 ;  when  warrant  on  defective  conviction  issued,  297,  299 ; 
for  levying  poor  rate,  292 ;  not  after  conviction  aiSSrmed,  293  ;  when 
brought  where  prohibited,  293 ;  setting  aside  action,  300 ;  when  mf  le 
irregidarity,  297 ;  hond  fides,  a  question  for  the  jury,  305 ;  limitation  of 
time,  293,  300 ;  time  of  action,  how  reckoned,  301 ;  notice  of,  293 ;  venue 
in,  294 ;  what  notice  should  contain,  302 ;  notice  when  necessary,  303 ; 
tender  of  amends  and  payment  into  court,  294 ;  in  what  cases  non-suit 
or  verdict  for  defendant,  295 ;  damages,  id. ;  costs,  296 ;  none,  if  order 
confirmed  on  appeal,  298. 

ADDRESSING  WARRANTS.    &e  Warrants. 
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ADJOINING  COUNTIES,  jurisdiction  in,  19,  20  ;  wanant  to  amst  in, 
45  ;  power  of  constables  to  arrest  in,  id. 

ADJOURNMENT,  express  power  given  to,  1S5 ;  shonld  be  for  a  reasooaUe 
time,  105 ;  jailor  to  produce  prisoner,  106 ;  on  non-^peaiance,  134 ;  wben 
J.  P.  does  not  attend,  id. ;  adjournment  of  case  on  summary  proceeding, 
845 ;  form  of  warrant  on,  876 ;  on  appearance,  185 ;  entry  to  be  made  ot 
135 ;  mode  of,  when  J.  P.  does  not  attend,  135  ;  of  appeal,  196 ;  duty  of 
P.  S.  clerk  as  to,  309 ;  of  hearing,  345  ;  in  excise  cases,  504. 

ADJUDICATION  OF  CASE,  summary  proceedings,  162,  146,  346. 

ADMIRALTY,  jurisdiction  of,  24. 

ADULTERATION  OF  FOOD,  jurisdiction  of  J.  P.,  33. 

ADVOCATE,  party  may  act  as,  138. 

AFFIDAVIT,  in  mandamus  cases,  14 ;  defect  in  title  of,  14 ;  in  crown 
oflSce  requires  no  stamp,  15,  220  ;  controverting  return  to  habeas  corpus, 
216 ;  necessary  to  obtain  certiorari,  220 ;  to  mew  want  of  jurisdiction, 
220  ;  on  prohibition,  230. 

AFFRAY,  defined,  63  ;  how  it  difiEers  from  a  riot,  63 ;  offence  of,  454. 

AGENT,  summoned  in  absence  of  master,  411 ;  embezzlement  by,  495. 

AGGRAVATED  ASSAULTS  on  women  and  children,  449. 

AGRICULTURAL  PRODUCE,  obstructing  export  of,  448. 

AIDERS.    See  Abhtobs. 

ALIENS.    See  Appendix,  454. 

ALLEGIANCE.    iSbf  Appendix,  454. 

ALMANAC.    See  Appendix,  454. 

ALTERNATIVE  PUNISHMENT,  how  described,  168,  164. 

AMENDMENT,  of  return  to  numdamus,  16  ;  power  of,  by  J.  P.  aft  Q.  S.. 
200,  353  ;  power  of  chairman  at  Q.  S.,  200 ;  by  court  on  case  stated,  210. 

AMENDS,  tender  of,  294. 

ANGLERS,  tackle  of,  may  be  taken  when  improperiy  used,  431. 

ANGLING.    See  Fxbhsiiibb. 

ANIMAL.    See  Pound  ;  injuring  or  maiming,  442  ;  cruelty  to,  488. 

ANNIVERSARY  DAY&    Ac  454. 

APPEAL.  See  Case  Stated  ;  not  to  be  heard  by  interested  J.  P.,  80 ;  to 
what  court,  181 ;  chairman  may  hear  alone,  181 ;  as  to  bnongfa  jurtjow 
presiding,  id. ;  heard  by  interested  justices,  id. ;  imder  Luosbt  awi 
Malicious  Injuries  Act,  188 ;  Cottier  Tenant  Act»  184 ;  oomnmhnsBt 
stayed  by,  104  ;  power  to  amend  upon,  200,  358 ;  wbtasL  it  eodm^  181  st 
seq.  851 ;  in  cases  of  disputed  debts,  184  ;  not  bom  a  diwnwi,  184 ;  Asm 
must  be  a  notice  of,  185,  352 ;  notice  to  respondent  by  F.  S.  obik.  186; 
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APPEAL— conimwrf. 

notice  by  appellant  to  respondent,  id.,  853  ;  notice  by  party  aggrieved, 
187  ;  as  to  proof  of  notice  at  Q.  S.,  186  ;  joint  notice,  187  ;  notice  in  ex- 
cise cases,  187  ;  in  illicit  distillation  case,  187  ;  notice  in  case  of  disputed 
debts,  188  ;  time  of  service  of  notice,  188  ;  before  first  day  of  sessions, 
189 ;  notice  on  Sunday,  189  ;  service  of  notice,  189  ;  signed  by  attorney, 
good,  190  ;  erroneously  dismissed  for  notice  not  being  sufficient,  190  ; 
recognizance  and  amount  of,  190, 191  ;  by  married  woman,  35,  190  ;  by 
railway  company,  35, 190, 191  ;  estreating  recognizance,  191,  354 ;  to  what 
sessions,  192  ;  form  of,  193,  352,  379  ;  certificate  of  appeal,  193,  380  ; 
transmission  of  recognizance,  193,  352 ;  court  to  entertain,  194,  200,  353 ; 
to  be  entered,  id.  ;  when  not  entered,  195  ;  power  of  coiut  in  that  case, 
195  ;  when  no  appearance,  196  ;  of  the  adjournment,  196  ;  proof  on,  197; 
grounds  of,  when  to  be  stated,  198  ;  when  party  kept  to,  198 ;  power  to 
vary,  &c.  original  order,  200  ;  and  justices  at  Q.  S.  may  alter  their  judg- 
ment, 190  ;  not  complete  until  signed,  200  ;  costs  of,  200,  354  ;  no 
second  appeal,  202  ;  judicial  notice  of  P.  S.  district,  202  ;  certificate  of 
decision,  202  ;  certificate  of  appeal  not  being  prosecuted,  203 ;  manda- 
mus to  rehear  will  not  lie,  203  ;  order  confirmed,  no  action,  203  ;  not 
allowed,  if  case  stated,  213 ;  no  certiorari  during  appeal  pending,  221  ; 
before  prohibition,  227 ;  from  precept  of  J.  P.  restraining  waste,  280  ; 
from  decision  refusing  publican's  licence,  284  ;  wine  licence,  288  ;  if  order 
not  varied,  warrant  to  issue,  173,  353  ;  duty  of  P.  S.  clerk  as  to,  309 
fee  on,  and  on  notice  of,  316  ;  against  penalty  for  not  accounting  for  fines, 
387 ;  in  cases  of  night  poaching,  585 ;  under  Larceny  Act,  438 ;  in  fish- 
ery cases,  540 ;  in  game  or  excise  cases  relating  to  game,  185,  581,  582; 
on  conviction  for  gaming,  598  ;  on  publican's  certifiate,  284  ;  against 
poor  rates,  659. 

APPEARANCE,  by  summons  or  warrant,  39  ;  cures  defective  simmioiiB, 
133 ;  what  is  a  sufficient  attendance,  134 ;  general  conduct  of  proceedings 
upon,  134  to  145  ;  form  of  process  to  enforce,  371. 

APPLOTTERS  of  cess  prevented  from  entering  land,  601. 

APPOINTMENT  of  justices,  1. 

APPRAISERS  to  pawnbrokers,  654. 

APPRENTICE,  9ee  454 ;  sending  to  sea,  454  ;  as  to  wages,  410  ;  how 
t)ound,  454,  455,  632 ;  absenting  himself  on  death  of  master,  632 ;  tee 
Master  and  Servant  ;  wilfully  injuring  property,  443  ;  cruelty  to,  and 
not  feeding,  456. 

APPROPRIATION  of  fines  and  penalties,  166,  389. 

AQUEDUCT,  malicious  mjuring,  456 ;  bathing  in,  460. 

ARBITRATOR,  in  case  of  trespass  or  damage,  421  ;  between  master  and 
servant,  627 ;  oath  to  be  taken  by,  690. 

ARMS,  see  Appendix,  456 ;  what  are  loaded  arms,  624  ;  searching  for,  69 ; 
meeting  to  train  to  the  use  of,  70,  456  ;  carrying  by  night,  702,  703. 

ARREST,  jurisdiction  to  arrest  in  offence  cases,  25 ;  summons  or  warrant 
to  ground,  38  ;  appearance  by,  39  ;  definition  of,  39  ;  mode  of,  40  ;  all 
persons  everywhere  subject  to,  40 ;  on  Sunday,  40 ;  four  modes  of,  40 ; 
by  warrant,  40 ;  by  Secretary  of  State,  40  ;  general  power  of  J.  P.  to  issue 
warrant,  40  ;  what  the  warrant  should  contain,  40  ;  direction  of  warrant. 
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ARREST— continued. 
41 ;  warrant  need  not  be  sealed,  41 ;  warrant  to  be  signed,  41 ;  warraQt 
not  to  be  interlined,  41 ;  third  person  may  assist,  42  ;  how  warrant  to  l>e 
executed,  42 ;  how  long  warrant  continues  in  force,  42  ;  when  party  takes 
warrant  from  officer,  42  ;  evading,  42 ;  resisting,  42  ;  where  it  may  Uke 
place,  48 ;  retaking  after  escuw,  48 ;  doors  may  be  broken  open,  44 ; 
mode  of  effecting,  44 ;  return  of  warrant,  44 ;  backing  warrant,  45 ;  when 
indictment  found,  46,  841  ;  by  magistrate,  sheriff^  or  corono'  without 
warrant,  47,  48  ;  by  constable  without  warrant,  48  ;  by  private  penon 
without  warrant,  50  ;  penalty  for  neglecting  to  arrest,  50  ;  cannot  anwt 
after  a  misdemeanor,  51 ;  certain  summary  powers  to  effect,  &c  51 :  of 
vagrants,  52  ;  for  offences  committed  at  night,  51 ;  of  persons  loitering  &t 
night,  486,  451 ;  under  Larceny  Act,  436 ;  offences  upon  works  of  art.  52 ; 
notifying  arrest,  42,  52 ;  on  fresh  pursuit,  52 ;  by  Hue  and  Oy,  55 ; 
mode  of  procee^g  after  arrest,  58  ;  treatment  of  prisoner,  54  ;  searching 
prisoner,  54 ;  escape  of  prisoner  after,  56 ;  duty  of  nutgistrate  after  arret^t 
55 ;  when  and  how  warrant  may  issue,  125,  329 ;  of  witness,  72,  832 ; 
form  of  warrant,  873. 

ARSENIC.    iS00  Appendix,  457. 

ARSON.    See  Appendix,  457. 

ART,  works  oi^  52,  457. 

ARTICLES  OF  THE  PEACE,  when  granted,  287. 

ARTIFICER.    See  Master  and  Servant. 

ASHES,  throwing  into  dock,  &c.  603. 

ASSAULT.  See  Appendix,  tit.  assault,  457 ;  compromise  of,  37 ;  on  exci^ 
otiioer,  21 ;  arising  out  of  dispute  as  to  title,  28  ;  on  constable,  arrest  for. 
49  :  duty  of  constable,  49  ;  admitting  to  bail,  95  ;  prize  fight,  64 ;  defined 
457,  458  ;  words  do  not  amount  to,  id. ;  may  be  effected  otherwise  than 
by  hand,  id.  ;  effect  of  certificate  of,  170,  847  ;  unlawful  imprisonment  ii, 
458  ;  certificate  of  dismissal  170,  847,  450  ;  penalty  for  common  assault, 
448 ;  assaults  on  seamen,  id. ;  to  prevent  sale  of  com,  id. ;  on  county 
surveyor  or  road  contractor,  896 ;  on  women  and  children,  449 ;  on 
persons  fishing  legally,  518 ;  on  water-baili£b,  &c.  536. 

ASSEMBLY,  unlawful,  62. 

ASSISTANT  BARRISTERS,  justices,  1. 

ASSIZES,  what  cases  are  to  be  sent  to,  102,  834. 

ATTACHMENT,  J.  P.  not  making  a  return,  16 ;  for  actinj^  where  perK^n 
ally  interested  80  ;  for  disobeying  crown  summons,  183. 

ATTEMPT  to  bribe  a  consUble,  458  ;  to  conunit  offence,  459. 

ATTENDANCE.    See  Appearance. 

ATTESTATION  of  recruits,  stamps  on,  820. 

ATTORNEY,  as  to  being  J.  P.,  8  ;  not  to  practice  where  he  is  J.  P.,  6 ; 
conducting  case  of  S.  P.  188,  827 ;  in  indictable  offenoea,  3S7»  1S7:  pM^ 
poningcaseforassistanoeof,  677;  may  be  bail,  99 ;  embealQBiMil  b^,  4^. 
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AUCTION,  licence  not  necessary,  179. 

AUCTIONEER  at  pawnbroker's  sale,  654. 

AUTHORITY  to  one  J.  P.  may  be  executed  by  more,  S8. 

AVERAGES  for  tithe  rent  charge,  688. 

AWARD,  of  fines,  847 ;  of  costs,  360,  167,  174. 

BACKED  WARRANTS  valid  for  execution,  45,  856. 

BAIL,  in  doubtful  cases,  98  ;  on  luiieas  corpus^  94  ;  J.  P.  granting  impro- 
pcrly,  94  ;  power  of  superior  court,  94  ;  in  what  cases  a  J.  P.  may  acUnit 
to,  95,  339  ;  when  right  to  bail,  97,  340  ;  J.  P.  certifying  his  consent  to, 
96 ;  when  siureties  cannot  attend,  96,  840 ;  when  prisoner  in  gaol,  96,  340 ; 
who  should  offer  bail,  96,  327 ;  cases  of  summary  conviction  may  be  heard 
out  of  P.  S.  when  party  cannot  find  bail,  827 ;  what  justice  may  admit  to 
bail,  97  ;  when  it  may  be  received,  96,  839  ;  solvency  and  sufficiency  of, 
96  ;  penalty  for  requiring  excessive,  98  ;  amount  of,  discretionary  with 
J.  P.,  98 ;  being  indemnified  by  defendant,  98 ;  form  of  oath  to  be  admin- 
istered, 98 ;  number  of  sureties,  98  ;  who  may  be  sureties,  99  ;  manner  of 
taking  the  recognizance,  99 ;  signature  to,  99 ;  returning  the  recognizance, 
100 ;  the  power  of  bail,  100  ;  surety  may  arrest  person  bailed  on  Simday, 
100 ;  personating  is  a  felony,  99 ;  commitment,  in  default  of,  100  ;  where 
party  about  to  abscond,  100,  841  ;  form  of  consent  to  bail,  881. 

BAILEES.    See  Appendix,  459. 

BAILIFFS  of  fisheries.    See  Fishebiks. 

BAITING  ANIMALS,  penalty  for  keeping  place  for,  483. 

BAKERS.    See  Bread  and  Flour,  462  ;  baking  on  Sundays,  4C5. 

BALLAST,  throwing  into  dock,  harbour,  &c.  513. 

BANKER,  embezzlement  by,  459. 

BANK  NOTE,  forgery  of,  Ac.  459. 

BANKRUPT.    See  Appendix,  459. 

BANKS.    See  Appendix,  459. 

BANK  OF  RIVER,  &c.,  injuring,  459,  443. 

BANNERS,  illegal  display  of,  70. 

BAPTISM,  forging  registry  of,  460. 

BARGE,  stealing  from,  460. 

BARLEY,  frauds  as  to,  892. 

BARSi.    See  Bread  and  Floub,  462. 

BARN,  setting  fire  to,  460. 

BAROMETER,  to  be  provided  in  harbour,  602. 
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BARONY  COLLECTOB,  how  appointed,  274. 

BASTARD.    Ste  Poor. 

BATHING.    See  Afpkndix,  460. 

BAWDY  HOUSE.    See  460,  645. 

BEACH,  undreesizig  on  and  bathing,  606. 

BEANS,  frauds  at  to,  392. 

BEAR  BAITING,  488. 

BEAST,  stealing,  429,  461 ;  slaughtering  on  road,  399. 

BEASTIALITY.    See  i5Z. 

BEATING  ANIMALS,  483. 

BEER.  See  Licence  ;  Publicans  ;  tee  also  461 ;  where  brewers  may  sell, 
617  ;  justice's  licence  necessary  to  sell,  617  ;  obtaining  certificate  to  sell, 
eee  Licence  ;  sale  of  by  unlic^iised  persons,  662. 

BEGGARS.    See  Poor,  657  ;  see  also,  481. 

BENCH  WARRANTS,  40,  47. 

BERE,  frauds  as  to,  392. 

BETTING.    ^597,599. 

BIBLE,  plasphemous  libels  as  to,  461. 

BIGAMY.    See  Appendix,  461. 

BILLETS  of  soldiers,  678. 

BILLIARD  PLAYING,  when  not  allowed,  598. 

BILLS  OF  EXCHANGE,  &a,  forging,  461  ;  issued  for  ktt  that  SOi. 
void,  645. 

BINDING  informant  to  prosecute,  39,  829 ;  witness  to  give  evidence^  85. 

BIRD,  larceny  of,  429 ;  killing  or  maiming,  442. 

BLANK,  summons  or  warrant  not  to  be  issued  in,  41,  130,  331. 

BLASPHEMY.    See  Appendix,  461. 

BLEACHING  AND  DYING  WORKS,  regulations  as  to,  461. 

BOARD  OF  HEALTH,  480. 

BOARD  OF  SUPERINTENDENCE  OF  PRISONS^  we  661 ;  duW  as 

to  fines,  384. 

BOARD  OF  TRADE,  regulating  merchant  shipping,  634 ;  raiom  to,  by 
J.  P.,  of  wreck,  705. 

BOAT,  taking  without  consent  of  owner  to  fish,  529  ;  itealiiig  from,  462. 
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BODILY  INJURY,  462. 

BONA  FIDES,  when  a  question  for  J.P.,  27;  a  qaeetion  for  the  jury,  305. 

BONE  CRUSHING,  nuisance,  481. 

BONFIRES.    iS^  Appendix,  462 ;  on  roads,  400. 

BOOKS.    See  Appendix,  462  ;  blasphemous  publications,  461. 

BOOKS  OF  PETTY  SESSIONS  to  be  kept  by  clerk,  822,  328  ;  being 
detained,  864. 

BOOTHS,  seUing  spirits  in  fairs  and  markets,  681,  627. 

BORDERS  OF  COUNTIES,  jurisdiction.  25. 

BOROUGH  JUSTICES,  no  qualification  for,  2 ;  cannot  preside  at  appeals 
for  the  county  at  large,  181, 

BOWLS  playing  on  roads,  898. 

BRASS,  stealing,  462. 

BRAWLING.    See  678,  tit.  Rklioious  Worship. 

BREACH  OF  WARRANTY,  damages  cannot  be  sued  for,  489. 

BE^AD  AND  FLOUR.    See  Appendix,  462,  563. 

breaking'  up  streets  without  notice,  599. 

BREWING,  of  beer,  excise  licence,  617 ;  not  to  sell  beer  by  retail,  id. 

BRIBERY,  466. 

BRICKS,  rules  as  to  making  and  burning,  619. 

BRIDGES.    See  Roads  and  Bridges,  674. 

BROEIER,  embezzlement  by,  466  ;  of  merchant  shipping,  offences  by,  642. 

BUILDING  HOUSES.  See  Appendix,  466 ;  buying  or  selling  fraudu- 
lently, id ;  within  thirty  feet  of  centre  of  road,  394  ;  damaging,  or 
throwing  down,  507 ;  building  with  bad  wood-work,  682. 

BULL,,  fine  for  trespass  of,  416  ;  impounding,  417 ;  baiting,  483  ;  may  be 
a  common  nuisance,  645. 

BUOYS,  injuries  to,  466. 

BURGLARY  and  house-breaking,  &c.,  466. 

BURIAL.  See  generally,  466 ;  cattle  grazing  in  ground,  466  ;  of  corpse, 
466  ;  obstructing,  id. 

BURNING.    See  Arson  ;  heath,  mountain,  &c.,  574,  577,  600  ;  hmd,  279. 

BUTTER.  See  Bread  and  flour,  463 ;  tee  also  Weighmaster,  693  ; 
Food  and  Drink. 

BYE  LAWS.    See  Fibhibies. 
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CALENDAR  MONTH,  the  word  month  meana,  36. 

CALF  impounded,  417;  fine  for  trespass  of,  416. 

CANAL,  offence  committed  on,  25. 

CANAL  BANKS,  malicioiiB  injuries  to,  467. 

CANDLE  HOUSE,  nuisance,  481. 

CANDLES,  having  in  dock,  &c.,  603. 

CANNON  loaded  in  harbour,  603. 

CARAVAN,  number  to  be  carried,  401. 

CARDS,  playing  with  improjierly  stamped,  078. 

CARETAKER  not  giving  up  house,  416,  467,  276. 

CARGO  to  be  discharged  at  once,  602. 

CARNALLY  KNOWING  a  female  under  ten  years  of  age,  467. 

CARRIAGES.  See  Cars. 

CARRIER  taking  goods,  &c.  on  Simday,  680  ;  of  game,  proWsion  ^  Xo. 
578,  579  ;  leaving  cart  or  horse  on  roads,  402  ;  for  ruad  offences  by,  p^ 
generally,  401  to  406. 

CARS,  public  rules  as  to,  401,  403  ;  names  to  be  painted  on,  403  ;  rules  uf 
the  road,  404  ;  penalties  on  drivers,  401,  403  ;  stands  for  in  fairs  and 
markets,  413  ;  unloading  in  streets,  414  ;  See  Towns'  Improveitent,  6t»7. 

CASE  STATED,  can  be  made  whether  case  aflSrmed  or  dismissetl.  20S ; 
J. P.  on  application  of  party  aggrieved  to  state  case,  204  ;  when  the  pru^ 
|)er  mode,  204  ;  application  must  be  in  writing,  id.  ;  service  of  notice  on, 
•J. P.,  id  ;  form  of  notice,  id.  ;  three  days  notice,  205  ;  what  days  count. 
205  ;  form  of  case,  id.  205  ;  amending,  206,  207  ;  notice  to  tbie  nypon- 
dent,  207  ;  sufficiency  of  service  of  notice,  208  ;  security  and  notice  to  ht 
given  by  appellant,  id. ;  J. P.  may  refuse  when  application  frivolous,  20i< : 
Q.B.  may  order  case  to  be  stated,  209  ;  when  court  will  not  make  order. 
209  ;  duty  of  superior  court,  210  ;  what  objections  may  be  raised,  210 ; 
amendment  by  court,  on  appeal,  210,  211  ;  costs,  211  ;  power  of  judge  in 
chambers,  211  ;  practice  on  aigument,  211 ;  after  decision  J.P.  may  iieoe 
warrant,  212  ;  no  certiorari  required,  212 ;  superior  courts  may  make 
rules,  id.  :  recognizance,  how  enforced,  id.  ;  form  of,  672  :  appellant  can- 
not appeal,  213  ;  fees  to  be  taken  by  petty  sessions  clerk,  id. 

CASKS,  scalding  on  roads,  399. 

CASTING  VOTE,  J.P.  has  not,  33,  146.* 

CATTLE.  See  Appendix  tit.  Contagious  Disorders,  Ckueltt  to  Axi- 
MALS,  Market  and  Fairs  ;  turning  loose  on  roads,  898  ;  tale  of,  on  rofldf, 
400  ;' larceny,  of,  467  ;  impounding,  416,  417  ,*  slaujg^teting  in  stroeti,  467. 

CAUTION  to  prisoner  by  constable,  54  ;  to  be  adminiBtered  to  Aocnssd. 
86,  336. 
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CERTIFICATE,  of  do  cause  in  mandamus,  15  ;  that  bail  should  be  taken, 
96,  97 ;  of  why  warrant  not  executed,  44 ;  may  be  demanded  at  any  time, 
170  ;  granting  of,  a  ministerial  act,  170  ;  to  operate  as  a  conviction  xtr 
order,  170  ;  meaning  of,  forthwith  granted,  171  ;  of  acquittal  on  assault, 
170,  347,  450  ;  of  dismissal  when  granted,  170,  171  ;  as  to  its  being  a 
bar  to  action,  170,  171,  347,  450  ;  to  kill  game,  ate  Game,  588  ;  to  enable 
publican  to  get  licence,  283,  284  ;  of  character  for  pubUcans,  219  ;  gene- 
ral form  of,  380 ;  of  indictment  being  found,  381 ;  of  baptism,  &c.  forging, 
468  ;  certificate  of  appeal,  193,  380  ;  J.P.  refusing  to  grant  on  appeiU, 
172  ;  of  former  decision,  203  ;  of  appeal  not  being  prosecuted,  203 ;  of 
order,  fee  on,  316 ;  of  case  heard  out  of  petty  sessions.  148,  346  ;  of 
appeal  in  case  of  debts,  486 ;  of  surgeon  for  factory  purposes,  508  ;  of 
servant's  character.  629,  631  ;  forging,  629. 

CERTIFYING  warrants  for  execution,  112. 

CERTIORARI,  granted  where  J.P.  interested.  29;  when  acts  of  J.P. 
void,  31  ;  lies  although  expressly  taken  away,  218  ;  not  required  on  case 
stated,  212  ;  together  with  habeus  corpus,  216,  217  ;  where  grantable, 
217  ;  form  of  writ,  218  ;  right  to  the  writ,  218  ;  when  it  does  not  li«*, 
219  ;  for  the  crown,  id.  ;  for  private  persons,  220  ;  practice  in  crown 
nffice,  id.  225  ;  affidavit  to  show  want  of  jurisdiction,  220  ;  none  during 
apptjal  pending,  221  ;  refused  when  party  should  appeal,  id.  ;  what  the 
writ  brings  up,  222  ;  how  sued  out,  and  practice,  id.  ;  to  whom  directed, 
id ;  effect  of  the  writ,  id.  ;  if  issued  after  adjudication,  223  ;  the  return 
to,  223  ;  of  making  the  return,  id. ;  what  should  be  returned,  224 :  return- 
ing evidence,  224  ;  seal,  id.  ;  when  to  be  filed,  id. ;  court  will  not  look 
at  the  conviction  if  it  follow  the  form  given  by  the  act,  365  ;  falw  re- 
turn, 224  ;  on  the  return,  court  will  not  look  at  the  affidavits,  225  ;  coun- 
sel on  motion,  id.  ;  to  quash  jury  lists,  261 ;  costs  of,  225  ;  as  to  proce- 
dendo, 225. 

CESS.    See  Grand  Jury  Cess. 

CESS  COLLECTOR,  J.  P.  to  take  security  for,  483  ;  barony  cc»Uect<>r, 
how  appointed,  274. 

CHAIRMAN  has  no  casting  vote,  33,  145  ;  of  county,  may  hear  appeals 
alone,  181. 

CHALLENGING  TO  FIGHT,  a  misdemeanor,  468. 

CHANNEL  ISLANDS,  offenders  escaping  from,  24  ;  backing  warrants,  45. 

CHAPEL.    See  Church. 

CHARACTER  OF  SERVANT.  See  631  ;  to  be  produced  on  claim  for 
wages,  629  ;  forging,  629. 

CHARITABLE  SOCIETIES.    See  Banks,  460. 

CHEATING.  Selling  false  weights,  &c  468  ;  what  it  is,  468  ;  St€  Av 
PENDIX,  468. 

CHEMISTS  to  be  licenced,  618. 

CHEQUES,  forgery  of,  469. 

CHIEF  SECRETARY  endorsing  warrant,  21. 
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CHIEF  CLERK  to  keep  account  of  fines,  382. 

CHILD,  adminiBtering  oath  to,  78  ;  assault  on,  449  ;  conoealing  the  birth, 
469  ;  desertion,  470  ;  stealing,  id.  ;  clothes  stealing,  469  ;  crnelty  to,  470  ; 
regulations  as  to,  in  factories,  508  ;  sent  to  industrial  schools,  607  :  em- 
ployed in  mines  and  collieries,  643  ;  deserted  by  parent,  657  ;  liable  to 
maintain  parent,  656,  657. 

CHIMNEY,  sweeps,  regulations  as  to,  470  ;  setting  wilfully  on  fire,  510. 

CHINESE  PASSENGER  SHIPS,  regulations  as  to,  642. 

CHLOROFORM,  felonious  use  of,  454,  470. 

CHRISTMAS  DAY,  no  process  for  recovery  of  debts  on,  487  :  playing 
billiards  on,  598  ;  regulations  by  churchwardens  of,  471. 

CHURCHES  AND  CHAPELS.  Set  Appendix,  470  ;  pulling  down  or 
demolishing,  470  ;  setting  fire  to,  id.  ;  disturbing,  493,  673,  674  ;  a  misde- 
meanor, 493 ;  stealing  fixtures,  471  ;  grazing  in  churchyard,  466  ;  clerk 
refusing  to  give  up  his  house,  470  ;  hurting  or  abusing  the  clergyman, 
493  ;  assaulting  clergyman,  644 ;  stealing  in  churchyai^,  471  ;  injuring 
monuments  in,  471. 

CHURCH- WARDENS.  See  Appendix,  470,  471  ;  duties  in  removing 
contagious  diseases,  481. 

CIDER,  obtaming  certificate  to  sell,  605  ;  license  to  sell,  granted  by  J.P., 
617. 

CIRCULARS,  to  be  kept  by  P.  S.  Clerk,  328. 

CLAIM  OF  RIGHT,  a  defence  in  P.  S.,  143,  26,  28. 

CLERGYMAN.  See  Church  ;  assaulting  644  ;  misusing,  493  ;  improperly 
celebrating  marriage,  626. 

CLERKS,  embezzlement  by,  495  ;  larceny  by,  609. 

CLERK  TO  GUARDIANS  oflfending,  658. 

CLERK  OF  CHURCH  OR  CHAPEL  refusing  to  give  up,  470. 

CLERK  OF  THE  PEACE,  parties  not  to  be  afiected  by  negligence  at 
303  ;  duty  as  to  petty  sessions,  322  ;  forwarding  certificate  of  dedsiao. 
303  ;  to  keep  account  of  fines,  382. 

CLERK  OF  PETTY  SESSIONS,  to  be  served  with  mandrnmus,  15 ; 
provisions  of  statute  regulating  appointment  of,  307  et  seq.  ;  hold* 
office  during  pleas\u«,  308  ;  notice  to  hold  election,  308  ;  who  he  is  to  be, 
809  ;  to  perform  duties  in  person,  id. ;  what  duties  he  is  to  perform,  id. : 
duty  as  to  adjournment,  309  ;  duty  as  to  appeals,  309 ;  how  saiary  fijced, 
310 ;  allowance  for  contingencies,  id. ;  to  give  securil^,  id. ;  gntaiky  to 
retiring  clerk,  311  ;  salaries  paid  half-yearly,  id. ;  stamps  in  lieu  of  foes, 
id. ;  commissioners  to  provide  dies  for  denoting  fees,  811  ;  J.  P.  may  en- 
force payment  of  fees,  812 ;  accounts  and  allowanoes,  id.  ;  to  fill  iq>  fonnf 
when  required,  313,  323  ;  to  account  with  registrar  half-jsttrW,  SIS; 
his  aocoimts  to  be  verified,  314 ;  lord  lieutenant  to  make  nilaB»  id.;  aosle 
of  fees,  315  ;  regulations  as  to  stamps,  816  to  820  ;  duties  m  to  i 
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CLERK  OF  PETTY  SESSIONS— ooiKtnued. 
particulars  of  petty  sessions  court  in  book,  822,  823  ;  to  have  care  of  the 
books,  823  ;  to  keep  circulars  of  goyemment,  id.;  to  keep  account  of 
summonses,  id. ;  to  make  return  of  proceedings  at  petty  sessions,  824  ;  act- 
ing improperly,  324  ,*  disclosing  contents  of  documents,  id. ;  on  death  or 
dismissal  of,  824  ;  refusing  to  enter  summons,  868  ;  demanding  improper 
fees,  863  ;  penalty  for  acting  in  certain  offices,  863  ;  to  keep  account  of 
all  fines,  328  ;  keeping  back  books  and  papers  after  his  death,  &c.  864. 

CLOSE  SEASON  for  fish.    See  Fibhehhs. 

CLOVER  is  a  plant ;  stealing,  483. 

COACH.    See  Cabs. 

COALS,  for  general  regulations  as  to,  Me  471  ;  to  be  sold  by  weight,  701. 

COAL  MINE,  setting  fire  to,  644. 

COAST  GUARD,  enforcing  fishery  laws,  535. 

COAST  OF  IRELAND,  divided  into  districti,  513 ;  jurisdiction  of  J.  P. 
under  fishery  acts,  538  ;  limits  generally,  23. 

COCK  FIGHTING,  483  ;  must  be  in  place  kept  for  the  purpose,  484. 

CODICIL,  stealing,  472. 

COIN,  offences  as  to,  472. 

COLLECl  OR,  barony,  how  appointed,  274  ;  of  county  cess,  J.  P.  to  take 
security  for,  483. 

COLLIERIES.    See  MiNEa  and  CoLLnEBiis. 

COLLIER,  settlement  as  to  disputes  of,  473 ;  combination  of,  115  ;  com- 
plaint of  misbehaviour,  629. 

COLONIES,  offenders  escaping  from,  21. 

COMBINATION  OF  WORKMEN,  offence  of,  478  ;  fixing  rates  of  wages. 
474. 

COMBUSTIBLE  MATTER,  having  in  dock,  &&,  608. 

COMMERCIAL  TRAVELLER,  embezzlement,  495. 

COMMISSION,  of  J.  P.,  form  of,  3 ;  explains  power  of  J.  P.,  7  ;  mode  of 
obtaining,  2  ;  fees  payable  for,  8. 

COMMISSIONERS  OF  FISHERIES,  appointment  of,  510. 

COMMISSIONERS  OF  TOWNS  IMPROVEMENT.     See  684,  et  seq. 

COMMITMENT,  of  witness ;  81,  834  ;  distinguished  from  remand,  89, 
105  ;  for  trial,  100  ;  where  offence  not  in  J.  P.  s  jurisdiction,  101 ;  must 
>>e  to  proper  prison,  id. ;  in  default  of  payment  of  fine,  109,  172,  848  ; 
form  of  the  warrant,  376  ;  duty  of  J.P.,  lOl  ;  to  what  gaol  in  case  of 
drunkenness,  861  ;  whether  to  assizes  or  Q.  S.,  102  ;  to  be  by  warrant, 
1 02,  337,  24  ;  receipt  to  be  given  for  prisoner,  id. ;  return  of  warrant, 
103  ;  upon  summary  conviction,  id. ;  should  be  as  soon  as  possible,  id.  ; 
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not  to  take  place  upon  appeal,  104 ;  upon  adjournments,  id. ;  upon  k 
mands,  105,  89  ;  cause  of  complaint  should  be  stated,  id.  ;  particol&rity 
in  warrants,  106,  107  ;  for  contempt  of  court,  108  ;  substituted  for  dis^ 
tress,  id.,  349  ;  for  a  definite  period,  109,  110;  name,  &c.,  of  priaooer. 
110  ;  name  of  magistrate,  id.  ,*  date  and  direction,  id.  ;  bad  in  part,  bad 
in  toto,  111  ;  in  indictable  offence,  337  ;  in  default  of  finding  euretit*. 
238  ;  stamp  on  warrant  of,  316  ;  to  be  without  hard  labour  need  nut  V 
stated,  103  ;  warrant  to  issue  in  P.  S.,  104  ;  in  doubtful  cases,  104  :  de- 
fect not  supplied  by  parole  testim<>ny,  106  ;  no  intendment  in  support 
of,  107  ;  a  good  conviction  not  presumed,  108  ;  execution  of  the  war- 
rant, 112  :  on  a  Sunday,  id.  ;  delivery  to  gaoler,  113  ;  discharge  of 
prisoner,  id. 

COMMON  LAW,  same  in  both  countries,  9. 

COMMONS,  offences  as  to,  475. 

COMPELLING  J.  P.  to  receive  informations,  13. 

COMPENSATION,  to  party  aggrieved,  114  ;  to  be  set  forth  in  convicti- n. 
165  ;  for  damages,  when  awarded,  349  ;  for  damage  by  driver,  &c,  40*1 : 
in  wages  cases,  411  ;  to  aggrieved  party  in  larceny,  615  ;  for  maliciuui* 
injuries,  625  ;  connected  with  railways,  670. 

COMPLAINT,  to  ground  an  arrest,  88  ;  defect  in,  on  examination,  SS, 
367  ;  when  necessary  to  give  jurisdiction,  117  ;  how  to  deiicribe  char^, 
&c.,  120,  127  ;  defendant  entitled  to  a  copy  of,  128,  329;  summons  v> 
issue  on,  129  ;  of  overcharges  by  exdse,  506;  to  be  heard  in  P.  S.,  13^. 
326  ;  when  not,  327,  32  ;  limitation  of  time  as  to,  34,  329  ;  definition  oi 
117,  329  ;  to  be  stated  in  commitment,  106 ;  variance  in,  127,  366  ;  sd- 
journment  of,  135  ;  hearing  of,  id.  ;  of  assault,  on  behalf  of  party  injuz^i 
449  ;  certificate  of,  in  case  of  assault,  450. 

COMPOUNDING  OFFENCES,  offence  of,  475. 

COMPROMISE  OF  OFFENCES,  36. 

COMPUTATION  OF  TIME,  mode  of  computing,  35  ;  of  notic*^  of  Hpi^a; 
189. 

CONCEALING  CHILDBIRTH,  469. 
CONCEALING  FELONS,  &c,  601. 

CONCURRENCE  OF  JUSTICES,  83. 

CONFESSION,  by  prisoner,  87  ;  by  accused  in  summary  proceedini,'*- 
loS  ;  effect  of,  id. ;  of  defendant,  must  confess  to  a  legal  charge,  I'ii^- 
170  ;   J.  P.  may  decide  case  on,  39U. 

CONSENT  TO  BAIL,  form  of,  381. 

CONSERVATORS  OF  FISHERIES.    See  Fisheries. 

CONSERVATORY,  injuring  plants  in,  440  ;  stealing  pUnU  from,  4.U 

CONSPIRACY,  offence  of,  476  ;  when  may  be  prosecuted,  692. 
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CONSTABLE,  see  476 ;  executing  warrant,  42,  44 ;  special  constable,  479 ; 
arrest  by,  48  ;  aUowing  prisoner  to  escape,  56  ;  handcuffing  priscmer,  54  ; 
how  he  should  treat  prisoner,  54  ;  duty  in  executing  search  warrant,  57  ; 
to  attend  P.  S.  court,  137  ;  return  of  cases  by,  148  ;  may  take  ofifender 
l>efore  J.  P.  of  adjoining  county,  326  ;  executing  warrants,  355,  359  ; 
backing  warrants,  45,  356  ;  not  returning  warrant,  364  ;  not  accounting 
for  fines,  386,  358  ;  duty  as  to  road  offences,  405  ;  disobeying  onler  of 
J.  P.,  493  ;  permitting  escape  of  prisoner,  496  ;  indictable  for  neglecting 
duty,  647,  648  ;  may  enter  public  house,  662  ;  being  entertained  in  spirit 
shop,  688,  689  ;  inspector-general,  his  jurisdiction,  20. 

CONSTRUCTION  OF  CONVICTION,  169  ;  of  statute,  9. 

CONTAGIOUS  DISEASES.    See  regulations  as  to,  480. 

CONTAGIOUS  DISORDERS  among  cattle,  &c. ;  !«•<•  generaUy,  481,  482. 

CONTEMPT  for  not  making  a  return  in  mandamus,  16. 

CONTEMPT  OF  COURT,  108,  140,  328;  commitment  for,  id.;  witutss 
refusing  to  sign  deposition,  81,  334 ;  a  misdemeanor  at  common  law,  482  ; 
after  J.  1*.  has  left  court,  id. ;  disobeying  order  of  J.  P.  id. ;  committal 
for,  108  ;   what  is  a  contempt  of  court,  482. 

CONTINUING  OFFENCE,  limitotion  as  to,  34. 

CONTRACTOR,  taking  gravel,  &c.  from  aide  of  roa^l,  395  ;  for  n>ads, 
assaulting,  396  ;  to  pay  in  money,  483 ;  of  public  works,  offence  by,  id.  ; 
assaulting,  id.  ;  payment  of  wages  by,  id.  ;  neglecting  his  contract  %vith 
grand  jury,  600  ;   J.  P.  not  to  be,  271. 

CONVICTION,  J.  P.  power  to  convict,  145  ;  summary  of.  id. ;  how  to  \ye 
ma«ie,  146  ;  distinction  between  and  orders,  id.  ;  construed  more  strictly 
tlian  orders,  147  ;  if  discovered  to  be  illegal  need  not  be  acted  on,  id.  ; 
may  be  drawn  up  after  acted  on,  id.  ;  mtuie  out  of  petty  sessions,  148  ; 
general  form  of,  150,  151  ;  form  of  in  excise,  kc.  cases,  149;  departure 
frt>m  general  form  of,  not  bad,  152  ;  venue  in,  id. ;  jurisdiction  of  J.  V. 
should  appear  in,  id.  ;  date  of,  154  ;  impossible  date,  id.  ;  description  of 
parties  in,  id.  ;  describing  the  offence,  id.  ;  when  scienter  to  be  alleged, 
l.'>.v  :  no  intendment  to  help,  id.  ;  several  offences  in,  156  ;  on  difterent 
days,  id.  ;  of  several  offenders,  157  ;  negativing  exceptions,  158.  159  : 
By>ecifving  sums  and  quantities,  160 ;  second  offence,  how  stated,  id.  : 
variance  in,  and  complaint,  id. ;  description  of  property  in,  161  ;  of  the 
adjudication.  162;  of  the  dismissal,  id. ;  of  the  penalty,  &c  id.  ;  alterua 
tive  punishment,  id. ;  form  of  judgment  where  two  offences  charged,  id.  ; 
act  and  section  should  be  stated  in,  1 63  ;  how  fine  to  be  paid,  id.  :  order- 
iuiT  ini])risonment,  id.  ;  for  too  little,  bad,  \^^5  ;  amount  ordered  to  l«e 
paid,  id.  ;  several  penalties,  166  ;  in  fishery  cases,  id.  ;  costs  in,  167  ; 
coiu^^ensation  to  be  set  forth,  166  ;  awarding  part  of  fine  to  complainant, 
id. ;  crown  remitting  the  tine,  &c.  168 ;  discharge  of  offender  on  conviction, 
id.  ;  signature  of  J.  P.  id. ;  should  not  be  signed  if  illegal,  id. ;  construc- 
tion of,  109  ;  impoiisible  date  does  not  vitiate,  154  ;  surplusage  does  not 
vitiate,  id.  ;  read  with  warrant  of  commitment,  107  ;  variance  with  war- 
rant, id. :  a  good  one  not  presumed  to  support  commitment,  108 ;  a  former 
one  a  good  defence,  437,  450 ;  need  not  be  returned  to  Q.  S.  170 ;  refusal 
to  grant  certificate  of,  172  ;  return  to  Q.  S.  may  be  amended,  174  ;  cer- 
tificate of  on  appeal,  172  ;  good  in  certiorari  if  follows  form  given  by  aci, 
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365  ;  when  to  be  qnaahed  before  action,  292,  298  ;  on  hearing  the  case. 
346  ;  e£fect  of  in  larceny,  614  ;  form  of  in  larceny,  615  ;  wheUier  it  ends 
contract  between  master  and  servant,  630  ;  form  of,  in  newspaper  protc- 
cution,  645  ;  form  of,  for  breach  of  Smiday  Act,  681. 

COOKING  ON  SUNDAY,  681. 

COPIES  of  depositions,  how  to  be  obtained,  115,  90,  337  ;  of  information, 
&c.  accused  intitled  to,  89,  128,  329,  337. 

COPYRIGHT.    See  tit.  Books,  &c  483. 

CORN,  assault  to  prevent  sale  of,  448  ;  frauds  as  to,  392,  137 ;  setting 
fire  to,  483  ;  winnowing  on  road,  399 ;  offences  relating  to  the  impc^ 
ation  of,  483. 

CORONER.  See  Inquisition  ;  arrest  by  without  warrant,  48  ;  indictable 
for  neglecting  duty,  648. 

CORPSE.    See  burial,  466  ;  not  burying,  or  removing  from  grave,  485. 

CORROSIVE  FLUID,  throwing  at  any  person,  483. 

COSTS,  general  power  to  award,  354,  167,  174  ;  in  mandamus,  16  ;  J.  P. 
has  no  power  to  give  except  under  act,  167  ;  in  excise  and  game  cases,  id. 
.')72  ;  of  case  stated  to  superior  court,  211  ;  of  certiorari,  225  ;  of  prohibi- 
tion, 231  ;  of  appeal,  200  ;  levying  by  distress,  when  not  awarded,  171 : 
in  fishery  cases,  562. 

COT,  taking  without  consent  of  owner  to  fish,  529. 

COTTIER  TENANT.    See  Landlord  and  Tenant. 

COUNSEJi  for  accused  in  case  of  larceny,  613  ;  general  power*  in  condact 
a  case,  83  ;  right  to  appear  for  accused,  327  ;  in  case  of  summaiy  jurit 
diction,  327. 

COUNTERFEITING.    See  Coin,  472. 

COUNTY  TREASURER,  elected  by  J.  P.  2. 

COUNTY,  land  in  both,  jurisdiction,  23. 

COUNTY  SURVEYOR,  appUcation  by  at  presentment  sessions.  265 ; 
assent  to,  touching  roads,  he.  395  ;  taking  gravel  &c  from  road,  id ; 
assaulting,  396  ;  may  order  trees  to  be  prun^,  397. 

COUNTY  INSPECTOR  a  J.  P.  478. 

COUNTY  CESS  COLLECTOR,  J.  P.  to  take  security  of,  488. 

COURSING.    &cGame. 

COURT,  contempt  of,  30  ;  former  decision  of,  34  ;  P.  S.  an  open  ooiirt,  121; 
to  be  held  in  petty  sessions  court,  136  ;  what  cases  may  be  heard  out  of, 
136,  327  ;  privilege  of  persons  attending,  137 ;  place  of  hearing  in  sum- 
mary proceedings  an  open  court,  137  ;  constabulary  to  attend,  id. ;  lODOf- 
ing  person  from,  137  ;  ordering  witnesses  out  of,  189. 

COURT  HOUSE,  petty  sessions  to  be  held  in,  136, 326  ;  magwtntflt  hkn 
control  over,  326  ;  how  to  be  maintained.  326  ;  spiritB  not  to  be  soU  in. 
id. ;  when  to  ^>e  o^n  co\]ii\»,  \^1 ,  \^Ji .  327. 
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COW,  impounding,  178,  417  ;  fine  for  trespaBB  of,  420. 

CRESTS,  defacing  names  upon  plate,  656, 

CRIME,  threatening  to  accuse  of,  682. 

CRIME  AND  OUTRAGE  ACT.    See  p.  74. 

CRIMINAL  INFORMATION,  for  insulting  magistrate,  140  ;  J.  P.  pun- 
ishable  by,  16  ;  when  granted,  id.  17  ;  J.  P.  not  liable  to  action  as  well, 
18. 

CRIMINAL  PROCEEDING,  or  matter,  what  is,  77. 

CROUPIER  of  common  gaming  house,  598. 

CROWN  remitting  fine,  112,  168. 

CROWN  AND  HANAPER  OFFICE,  6. 

CROWN  OFFICE,  practice  as  to  mandamus,  15  ;  in  certiorari,  220 

CRUELTY  TO  ANIMALS,  for  ofienoe  of,  488,  484. 

CRUELTY  TO  INFANTS,  o£bnoe  of,  485 ;  sef  tit.  Child. 

CUSTOMS.  See  Exciai ;  jurisdiction  of  J.  P.,  21 ;  defendant  cannot  be  a 
witness,  76 ;  $ee  generally,  497  ;  regulations  for  warehousing  goods,  600  ; 
wrecking  boat,  kc.  belonging  to,  704 ;  tee  Wreck  and  Salvage  ;  who 
may  make  an  information,  121  ;  who  may  conduct  proceedings,  id. ; 
prosecution  of  married  woman,  122  ;  evidence  in  case,  144  ;  as  to  form  of 
conviction,  149. 

CUTLINGS,  frauds  as  to,  392. 

DAM  of  river,  canal,  pond,  &c,  injuring,  485. 

DAMAGE  done  by  tenant,  276  ;  compensation  for,  114  ;  proving  by  evi- 
dence, 142  ;  committing  damage  generally,  443  ;  sudden,  repur  of,  675. 

DAMAGES  cannot  be  recovered  under  Debts  Act,  489. 

DANGEROUS  goods  on  railways,  670. 

DATE  of  conviction  or  order,  154  ;  impossible  or  incongruous,  id. 

DEAD  BODIES,  disinterring,  485 ;  disposing  of  unlawfully  for  diueotion,  id. 

DEATH,  forging  registry  of,  485. 

DEAF  witness,  81. 

DEBENTURE,  stealing  or  forging,  485. 

DEBTOR  PRISONERS,  as  to  removal  of,  485. 

DEBTS,  disputed,  jurisdiction  of  J.  P.,  20,  485  ;  order  to  be  made  in  petty 
sessions  district,  153 ;  when  party  may  appeal,  184  ;  proceedings  upcm 
appeal,  188  ;  how  recovered,  485  to  491  ;  stamp  duties  on  process,  487  ; 
what  are  within  jurisdiction  of  J.  P.,  490  ;  what  not,  491. 
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DECEIT,  damages  cannot  be  sued  for,  4S9. 

DECISION,  former  one  a  defence,  143. 

DECLARATIONS.  Sfe  Dti>g  Dbclabatioss  ;  Oaths;  solemn,  fee  on, 
316  ;  solemn,  form  of.  372  ;  wilfully  making  false  one,  492  ;  to  be  talus 
by  arbitrator,  690  ;  voluntary',  form  of,  Gi6. 

DECLINING  JURISDICTION,  nJe  to  proceed,  9  ;  mandamus  for,  11. 

DECREE,  form  of,  in  case  of  debts,  4SS  ;  general  directioiis  as  to,  AS9,  49*2 

DEDIMUS  goes  with  commission,  6. 

DEED,  forgery  of,  492  ;  stealing,  id. 

DEER,  stealing.  426.  427  :  suspected  person  found  in  possession  of  Tenifoz:. 
&c.  427  ;  what  word  includes,  426  ;  setting  engines  for  destruction  of, 

428. 

DEFACING  COIN,  472. 

DEFAULT  in  paying  fine,  penalty,  348. 

DEFECTS  of  substance  or  form  not  to  vitiate,  88,  866,  367. 

DEFENCE  in  summary  proceedings,  142,  143  ;  former  acquittal  or  connir 
tion,  143. 

DEMANDING  property  by  force,  &c.  492. 

DEMOLISHING  an  inhabited  house,  660,  567. 

DEPARTURE  from  general  form  of  conviction,  152. 

DEPOSIT  in  excise  cases  on  appeal,  505. 

DEPOSITION,  witness  refusing  to  sign,  85  ;  to  be  signed  by  J.'  P.,  So  ; 
form  of,  357  ;  fee  on,  315  ;  how  taken,  80-86  ;  copies  of,  89. 

DEPUTY  at  elections,  495. 

DESCRIPTION  of  property  in  proceedings,  365,  126,  161  ;  of  parties  in  s 
conviction,  154. 

DESERTERS.  492  ;  see  Militia  ;  stamps  on  returns,  315  ;  from  foreign 
marine,  640,  569  ;  from  army,  apprehension  of,  492. 

DESERTION  of  child,  492,  657. 

DESIGNS,  copyright  of  ornamental,  483. 

DETAINER,  must  be  in  the  proper  prison,  101  ;  forcible,  567. 

DICE,  taking  in  gaming  house,  598  ;  loaded  dice  found  in  pooacMJoa  of 
players,  599. 

DIES  for  stamps  to  be  used  by  petty  sessions  derk,  811. 
DIRECTION  of  warrant  to  arrest,  41. 
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DIRECTOR  of  company  committing  fraud,  492. 
DIRT,  laying  on  roads,  399. 

DISCHARGE  of  prisoner  on  getting  bail,  97  ;  of  prisoner,  113,  337  ;  when 
fine  paid,  113,  360  ;  or  remitted,  id.  ;  of  person  after  conviction,  168  ;  of 

•  prisoner  by  warrant,  form  of,  377  ;  false,  servant  hiring  under,  412  ;  of 
servant,  and  character,  631  ;  to  be  produced  on  claim  for  wages,  629  ; 
forging,  629. 

DISCRETIONARY  power  of  J.  P.  defined,  8. 

DISCRETION  of  J.  P.  will  not  be  reviewed  by  Q.  B.,  10. 

DISEASES,  contagious,  removal  of,  480  ;  diseases  among  cattle,  &c.  481  : 
from  beggars,  &c.  481. 

DISINTERRING  dead  bodies,  485. 

DISMISS,  no  appeal  can  be  had,  184  ;  on  hearing  the  case,  162. 

DISMISSAL,  right  to  insist  on,  133  ;  for  non-attendance,  134 ;  to  be  stated 
if  upon  the  merits  or  not,  162  ;  power  to  dismiss,  346  ;  how  stated  in 
order  Ac.  162,  346 ;  certificate  of,  170,  172,  346,  847,  450  ;  in  fishery 
case,  540  ;  in  larceny,  450,  615. 

DISPENSARY  COMMITTEE,  275. 

DISPOSAL  OF  PRISONER.    See  337  ;  of  informations,  333,  334. 

DISPUTES.     See  Markbts  ;  heard  out  of  P.  S.  136,  827. 

DISPUTED  DEBTS.    See  Debts. 

DISQUALIFICATION  of  justice,  6. 

DISOBEYING  order  of  J.  P.  493. 

DISORDERLY  HOUSE.    See  Bawdy  Houses. 

DISORDERS,  contagious,  among  cattle,  kc.  481. 

DISTILLATION,  illicit,  aee  604,  606 ;  warrant  to  search  for,  59,  605 ; 
penalties,  id.  ;  proceedings  under  act,  117  ;  «ef  Spirits,  678. 

DISTRESS,  tee  generally  for  statutable  directions,  348,  359  ;  warrant  for, 
when  doubtful  not  to  issue,  13,  14  ;  for  poor  rates,  355  ;  warrant  before 
imprisonment,  109  ;  substituting,  for  commitment,  id.  ;  in  default  of 
payment,  348;  goods  of  husband  not  to  be  taken,  109;  a  power  conferred 
Dy  statute,  172  ;  no  distress  if  fine  paid,  359  ;  in  ofienoe  cases,  id.  ;  in 
civil  cases,  178  ;  not  to  be  had  upon  appeal,  id. ;  after  appeal,  id.  ;  levy- 
ing costs,  174  ;  a  demand  not  necessary,  id.  ;  form  of  warrant,  id.  ; 
detaining  party  until  warrant  executed,  174;  for  costs,  when  none  awarded^ 
id. ;  by  whom  issued,  175 ;  to  whom  directed,  id.,  354  ;  by  whom  executed, 
355,  176 ;  for  poor  rate,  176 ;  how  executed,  id. ;  no  second  dbtress,  177 ; 
payment  of  penalty  stops  (Ustress,  177,  359  ;  to  be  sold,  and  for  ready 
money,  id. ;  impounding,  178,  415  ;  where  to  be  impounded,  178  ;  estab- 
lishment of  pounds,  415  ;  rescuing  distresses,  179  ;  how  sums  to  be 
accounted  for,  id.  ;  may  be  sold  by  auction  without  fee,  179,  360  ;  return 
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of  warrant,  179 ;  replevisable,  180 ;  but  not  under  weighmaBter  acts,  693 ; 
distreflg  warrant,  no  priority  oyer  Ji.  feu,  180  ;  for  committal  and  viee  tend, 
848  ;  withholding,  in  case  between  master  and  servant,  628. 

DISTRICTS  of  petty  sessions,  formation  of,  19,  821  ;  when  to  be  noticed 
in  the  conviction,  169  ;  judidal  notice  of,  202. 

DISTURBING  divine  worship,  678,  674. 

DITCHES)  deepening  with  assent  of  snrreyor,  394 ;  owners  of  road  ditches, 
to  clean,  897. 

DITCH,  open  and  offensive,  480  ;  primd  facie,  belongs  to  owner  of  field, 
570  ;  see  as  to  ditch  on  public  roads,  894,  897. 

DIVINE  WORSHIP,  disturbing,  678,  674. 

DIVISION  of  opinion  among  J.P.s.  88. 

DIVISIONAL  JUSTICES,  their  jurisdiction,  20  ;  may  act  alone,  38. 

DOCKS,  regulations  of  ;  see  Appxndix,  601  ;  setting  fire  to,  603. 

DOCUMENTS,  summons  to  produce,  73. 

DOGS,  stealing,  429 ;  setting  on,  on  public  road,  898  ;  setting  on  person  is 
an  assault,  64 ;  imlogged  or  unmuzzled  by  roadside,  899,  400  ;  dangerous, 
may  be  ordered  to  be  killed,  400  ;  of  persons  not  qualified,  580  ;  ftg^^tig, 
488  ;  swimming  in  reservoir  or  water  work,  Ac.  460,  493 ;  larceny  of, 
429  ;  may  be  a  common  nuisance,  645  ;  for  killing  ganae,  certificate 
necessary,  493  ;  form  of  warrant  to  destroy,  595  ;  q^dification  to  keep, 
573,  575,  579  ;  allowing  to  be  at  large  in  streets,  &o.  667. 

DOOR,  breaking,  to  execute  search  warrant,  44,  52. 

DOVE,  shooting  at,  575  ;  larceny  of,  430. 

DRAINS,  in  towns,  regulations,  691 ;  by  public  roads,  offencee  at  to,  894. 

DRAINAGE,  offensive,  480  ;  maintenance  of  navigation,  498  ;  reguktioB 
in  towns,  691. 

DRINK,  adulteration  of,  38,  892,  568. 

DRIVER,  of  public  coach,  &c.  penalty,  for  canying  more  than  proper  mon- 
ber,  &c.,  401 ;  misconduct  of,  402  to  405 ;  driving  furiously ,  498 ;  leaving 
horses  loose,  id. ;  allowing  others  to  drive,  id. ;  driving  c»ltle  negligently. 
398  ;  age  of,  405  ;  compensation  for  damage  done  by,  406  ;  cmdty  to 
animals,  483. 

DROWN,  attempt  to,  498. 

DRUG,  administering  unlawfully,  494. 

DRUNKENNESS,  punishment  for  offmce  of,  494  ;  may  be  kandeotof 

P.  8.  82,  327  ;  to  what  gaol  committal  made  to,  861»  494  ;  1^  < 

crime,  126. 


INDEX.  121} 

DUBLIN  METROPOLIS,  jurisdiction  of  J.  P.  20  ;  petty  sessions  act  not 
to  extend  to,  367. 

DUCK,  destroying   nest  of  wild  duck,  578  ;    trepass  in  pursuit  of,  OSO. 

DUMB  witness,  81. 

DUNG,  laying  on  roads,  399. 

DWELLINGS  of  the  poor,  jurisdiction  of  J.  P.,  494 

DWELLING  HOUSE,  damaging,  &c.  494. 

DYE  STUFF,  putting  in  rivers,  &c.  532  ;  regulations  as  to  dye  works,  461, 

DYING  DECLARATIONS,    principle  of.  91  ;  requisites  of,  id.  ;  to  be 
taken  without  oath,  92  ;  general  instructions  for  taking,  93. 

EDUCATION.    See  Industrial  Schools. 

EEL  WEIRS.    See  Fisheries. 

EGGS  OF  GAME,  &c.  destroying,  575. 

EJECTMENT.    See  Landlord  and  Tenant. 

ELECTIONS,  offences  at  parliamentary,  495  ;  of  petty  session  clerk  308. 

ELECTRIC  TELEGRAPH,  injuring,  &c.  or  attempting  to  injure,  442. 

EMBEZZLEMENT,  definition  of  offence,  495  ;  distinction  between,  and 
larceny,  id. ;  see  generally,  id. 

EMBLEMS.    See  Party  Processions. 

EMBRACERY,  offence  of,  496. 

EMERGENCY,  issuing  of  warrant,  41. 

ENCROACHMENTS  ON  COMMONS,  496. 

ENFORCEMENT  OF  ORDERS  on  summary  conviction,  103,  174,  351. 

ENGINES,  obstructing,  510  ;  injuring,  496. 

ENGINEER  ofi^nding  against  public  works  commissioners,  668. 

ENGLAND.    See  Great  Britain. 

ENLISTMENT,  offences  connected  with,  496. 

ENTRY,  false,  may  be  erase^l  by  mandamus,  146  ;  of  ap)>oal,  194,  195 ;  of 
fines,  382  ;  forcible,  567  ;  on  lands  for  public  works,  669 

ESCAPE  to  avoid  arrest,  43,  52 ;  to  avoid  being  served  with  sunmions,  380  ; 
of  prisoner,  56,  496. 

ESTREATING  recognizances,  362  ;  see  Recognizance. 
EVADING  ARREST.  43,  52. 
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EVIDENCE,  return  of,  See  Cebtiobabi  ;  in  indictabfe  ofiences,  how  to 
be  taken,  78,  84,  835  ;  varianoe  in,  and  information,  127  ;  in  summarv 
proceedings,  75  ;  taking  evidence  in  summary  proceedings,  140 ;  Tarianoe 
in,  and  complaint,  141,  366  ;  of  fact  within  jiiiisdiction«  141  ;  as  to  time 
of  offence,  id. ;  to  negative  an  exception  or  condition,  142 ;  of  damage, 
id.  ;  making  observations  upon,  143  ;    in  excise  and  custom  cases,  144. 

EXAMINATION.  Set  Witnksb  ;  duty  of  J.  P.  on  taking,  71  ;  of  wit- 
nesses, 72  ;  of  witnesses  in  indictable  ofienoes  should  be  separate,  72,  84 ; 
procuring  attendance  of  witness,  78  ;  witness  to  produce  papers,  he  73 ; 
of  husband  or  wife,  74  ;  of  witnesses  in  excise  and  custom  and  game  cases 
76 ;  of  witness  to  be  upon  oath,  77 ;  of  form  of,  id. ;  of  Quakers  and  others. 
80 ;  of  witness  on  taking  informations,  83  ;  of  witness  for  prisoner,  S7 : 
defect  in  information,  &c.  88 ;  alter  a  remand,  id.  ;  accused  entitled  to 
copy  of,  89  ;  defendant  to  be  present,  84  ;  to  be  returned  for  trial,  334 : 
clerk  neglecting  to  return  them,  824  ;  mode  of  making  return,  114,  194. 
334  ;  in  summary  proceedings  may  be  taken  down,  189,  140. 

EXCEPTIONS,  to  be  negatived,  125,  142,  158;  negatived  in  convictions, 
158  ;  distinction  between,  and  proviso,  id. 

EXCISE,  second  information  for  same  offence,  18 ;  cases,  jurisdiction  ol 
J. P.,  19,  21  ;  compromise  of  offence,  37  ;  whether  defendant  may  l« 
witness,  76  ;  acts  connected  with  game,  120  ;  limitation  of  prosecutions 
120  ;  who  mav  make  an  information,  id. ;  who  may  oondoct  proceeding!, 
id.;  service  of  summons,  131  ;  mode  of  conducting  prooeeidings,  144; 
evidence  in,  id.;  as  to  form  of  convictions,  149 ;  notice  of  appeal  in exdst 
cases,  185,  187 ;  cases  not  comprised  in  P.  &  Act,  868  ;  for  procedure  in 
case  of,  497  to  507  ;  prosecutions  before  J.  P.  497  ;  to  meet  to  adjudge 
cases,  id. ;  no  officer  of,  to  act  as  J.  P.  498  ;  seizure  of  foifeitsd  goodsi,  id. ; 
limit  of  prosecution,  id. ;  joint  and  several  prosecutions,  id. ;  J.  P.  to  pro- 
ceed to  give  judgment,  498  ;  hearing  of  case,  499 ;  where  one  J.  P.  mxj 
act  alone,  id. ;  summons  and  service,  id. ;  when  pMty  informed  against 
in  priBon,  499,  50  ;  how  judgment  to  be  given,  500  ;  how  value  of  goods 
ascertained,  id.  ;  penalties,  id.  ;  mitigation  of,  id.;  application  of,  501 ; 
condemning  goods,  id.  ;  evidence  in,  id. ;  proof  on  trial,  502  ;  appeal  is, 
503  ;  adjournment,  504  ;  warrants  for  levy  of  penalty,  id.,  505  ;  enforang 
judgments,  &c.  505  :  warrants  to  be  executed  on  endorsement,  506 ; 
complaints  as  to  overcharges,  id. 

EXECUTION  of  warrant,  41,  179.  859. 

EXEMPTIONS,  negativing,  125,  142.    See  ExdPnoHB. 

EXPENSES,  in  case  of  Uroeny,  ordered,  614  ;  of  conveying  prisoner,  112, 
360. 

EXPLOSIVE  SUBSTANCE,  search  warrant  for,  450 ;  causing  injury  by, 

507. 

EXPOSING  naked  person,  nuisance,  645. 
EXTORTION,  offence  of,  507. 
FACTOR,  frauds  by,  507. 
FACTORIES,  offences  as  to,  507  to  509. 
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PACTION  FIGHTING,  607. 

FAIRS.    See  Mabkets. 

FALSE  ENTRY,  may  be  erased  by  mandamus,  146. 

FALSE  IMPRISONMENT,  offence  of,  509  ;  by  constable,  50. 

FALSE  LIGHTS,  exhibiting,  619,  639. 

FALSE  PRETENCES,  offence  of,  509. 

FALSE  REPRESENTATION,  damages  cannot  be  sued  for  before  J.  P. 
489. 

FALSE  WEIGHTS.    See  Weights  Aim  Measubes. 

FARES  OP  HACKNEY  CARRIAGES  in  towns,  690. 

FEES,  payable  by  J.  P.  8  ;  to  be  taken  by  P.  S.  clerk  on  case  stated,  213 
stamps  in  lieu  of,  to  P.  S.  clerk,  31 1 ;  dies  to  be  provided  for  stamps,  id. 
J.  P.  to  enforce  payment  of,  to  P.  S.  derk,  812  ;  J.  P.  may  remit,  313  , 
scale  of,  to  be  charged  by  P.  S.  derk,  815  ;  when  he  should  not  charge, 
317  ;  to  pound  keeper,  416  ;  for  P.  S.  derk  on  inquiries  at  ¥rrecks,  704. 

FELONY,  J.  P.  admitting  to  bail,  95  ;  information  of  committal  of,  328  ; 

FENCE,  injuring  or  destroying,  441  ;  stealing  or  cutting  with  intent  to 
steal,  432  ;  possession  of  stolen,  433  ;  of  roads  altered  without  assent  of 
surveyor,  394  ;  owners  of  road  fences  to  clean,  id. ;  ordered  to  be  repaired 
by  J.  P.  422  ;  ownership  of  fence,  570. 

FERN,  burning  on  mountain,  574,  577. 

FERRETS,  using,  572. 

FERRYMAN  demanding  toU  from  mail,  660. 

FEVERS,  prevention  of,  481. 

FIGHT,  for  a  prize,  an  assault,  64  ;  challenging  to,  468. 

FINE,  to  be  definite  in  commitment,  109  ;  remission  of,  by  Lord  Lieuten- 
ant, 113  ;  how  to  be  directed  in  conviction,  163,  349  ;  awarding  to  com- 
plainant, 166,  349,  350  ;  power  of  crown  to  remit,  113;  when  to  be  paid, 
163,  347 ;  in  default  of  payment,  imprisonment,  id. ;  on  payment,  prisoner 
to  be  liberated,  848  ;  with  or  without  hard  labour,  349,  164 ;  a  third  may 
be  awarded  to  mformer.  166,  350  ;  on  payment  of,  no  distress,  359,  177 ; 
on  payment  of,  prisoner  to  be  discharged,  860,  179  ;  P.  S.  derk  to  keep 
account  of,  382  ;  entry  of,  id. ;  when  warrant  to  issue,  id. ;  not  to  be 
levied  by  sheriff,  383  ;  to  whom  warrants  to  be  addressed,  id.  ;  collection 
of,  284  ;  board  of  superintendence  to  compare  books,  id.  ;  who  are  to 
receive,  885  ;  mode  of  accounting  for,  id.  ;  penalties  for  offences  against 
act,  386  ;  appeal  against  such  penalties,  387  ;  estreating  recognizances, 
888  ;  appropriation  of,  166,  889  ;  application  in  fishery  cases,  610. 

FIRE  ARMS,  using  on  roads,  398. 

FIRE  ENGINES,  wilfuUy  injuring,  510. 

FIRE  WORKS,  using  on  roads,  398  ;  in  the  streets,  509  ;  search  warrant 
for,  450. 
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FIRST  OFFENCE,  conviction  for,  114.  424. 

FISH,  larceny  of,  430  ;  tackle  of  anglers  may  be  taken,  431  ;  offering  bad, 
for  sale,  892  ;  liberty  reserved  to,  570  ;  ponds,  malicious  injuries  to,  4Si>. 

FISHERIES,  jurisdiction  of  J.  P.  23  ;  Petty  Sessions  Act  extends  to  the 
fishery  laws,  368  ;  how  penalties  to  be  awarded,  510,  314,  551  ;  com- 
missioners, 511  ;  using  shores  for  nets,  511 ;  use  of  shore,  &c.  by  watch- 
man, 511 ;  penalties  on  persons  obstructing  fishermen,  511  ;  r^^lations 
as  to  sea  nets,  511  ;  when  herring  nets,  &c.  may  be  set,  511,  542,  545 ; 
penalty  for  not  hauling  up  nets,  512  ;  penalty  on  use  of  trawl  and  tram> 
mel  nets,  512  ;  nets  not  to  be  used  contrary  to  bye-laws,  id.  ;  bait  beds 
may  be  made,  id.  ;  discharging  ballast  in  impro|)er  places,  513  ;  coasts  to 
be  divided  into  districts,  513;  names  of  owners  to  be  placed  on  boats, 
533  ;  fishing  vessels  to  be  regutered  and  marked,  513  ;  power  to  erect 
stake  nets  and  other  fixed  nets,  514;  a  net  fixed  to  a  pole  is  not  a  fixed  net, 
557;  proprietors  and  lessees  of  lands  may  erect  fixed  nets  where  no  sevenl 
fishery  exists,  515  ;  size  of  meshes,  515,  529,  545;  net  not  to  be  injurious  to 
navigation,  516 ;  using  unlawful  nets,  528,  529  ;  stake  nets,  kc  not  to  be 
placed  in  mouths  of  rivers,  &c.  516,  543  ;  defining  mouths  of  rivers,  517, 
542,  544,  558  ;  where  weir  twenty  years  old,  517  ;  how  far  stake  net  to 
extend,  517,  561  ;  draw  net  for  salmon  not  to  be  used  in  narrow  rivers,  &c. 
517,  518,  561 :  assaults  on  persons  fishing  in  a  legal  manner,  518,  449;  nets 
for  taking  eels,  518  ;  penalty  for  having  salmon  or  trout  in  close  searon, 
519,  530,  559  ;  power  to  alter  close  season,  519,  542  ;  9ce  further  as  to  clow 
time  for  salmon,  &c.,  547,  551  ;  and  for  trout,  562  ;  using  ^iers  in  clo« 
time,  562  ;  weirs,  nets,  &c,  for  taking  salmon,  to  be  removed  during  cl(Ke 
season,  520,  521,  559  ;  saving  as  to  weirs,  &c.,  used  to  catch  white  sea  fieh, 
521  ;  as  to  mill  sluices,  560  ;  salmon,  &c.,  not  to  be  taken  from  Satordfty 
evening  to  Monday  morning,  522,  560  ;  in  all  salmon  wiers  a  &ee  gap  to  be 
left,  523,  558  ;  regulations  as  to  spur  and  tail  walls,  524  ;  as  to  mill 
weirs  legally  used  for  fishing,  id.  ;  ]^)ersons  not  to  obstruct  or  fish  at  queen 
share,  525  ;  regulations  as  to  cribs,  &c.,  in  fixerl  weirs  for  taking  of  sahnon. 
&c.,  525  ;  power  to  erect  new  wiers,  526  ;  penalty  for  use  of  megal  weirs 
554,  557  ;  in  all  dams,  &c.,  free  passage  for  fish,  526  ;  same  in  natural  ob- 
structions, 527  ;  nets  not  to  be  used  for  taking  salmon  in  inland  waten. 
528  ;  angling,  529  ;  tackle  of  anglers  may  be  taken,  431  ;  eroas  lines  pio- 
hihited,  529  ;  penalty  on  trespassers,  529,  431  ;  fishing  in  private  pond^, 
531,  430  ;  penalties  for  killing  or  taking  fish  in  or  from  several  fiaoeriets 
552;  as  to  the  powers  and  the  exercise  of  jurisdiction  of  J. P.  in  such  a  owe, 
id.  ;  colourable  title,  553  ;  definition  of  a  several  fishery,  555  ;  as  to  patent 
excluding  right  to  fish  for  other  fish  than  salmon,  id. ;  what  a  g^rant  vill 
pass,  id.  ;  there  may  be  a  several  fishery  in  the  open  sea,  552 ;  penalty 
for  using  boats  without  permission,  529  ;  stealing  from,  462  ;  taking  fir 
or  spawn  of  salmcm,  &c  529,  531 ;  having  or  offering  for  sale  imdean 
fish,  530;  taking  fish  at  mills  or  factories  or  in  diverted  rivers,  530; 
gratings  to  be  placed  in  water  courses,  531  ;  taking  salmon  or  trout  at 
night,  531  ;  throwing  poison  into  rivers,  532,  430,  560 ;  appointment  of 
water  bailififs,  533 ;  stamps  on  appointment,  545,  551 ;  powen  of,  533. 
550 ;  warrant  to  enter  suspected  places,  534 ;  coast-gpiard  to  enforce 
fishery  acts,  id. ;  power  to  arrest,  535 ;  offence  of  usinff  violence,  585  ; 
assaulting  conmiissioners,  &c,  536  ;  they  may  make  bye-Taws,  id. ;  oopiei 
of  bye-laws  to  be  sent  to  the  clerk  of  the  peace,  537  ;  publication  of  bfe- 
lawB,  id. ;  recovery  of  exfjenseH,  538  ;  jurisdiction  of  offisnoes  at  tea»  id. ; 
on  waters  bounding  counties,  562 ;  penalties  and  conviction,  589 ;  how 
illegal  nets  may  be  destroyed,  540  ;  return  of  oonvictunis  to  be  made  to 
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the  commissionerB,  id. ;  form  of  warrant  for  water  baili£^  541 ;  as  to  appeal 
to  judge  of  assize,  544  ;  penalty  for  illegally  using  nets  on  the  coast,  id.; 
persons  re-erecting  or  using  illegal  weirs,  &o.  544 ;  oyster  bods,  when  to  be 
deemed  private  property,  546 ;  dose  season  for  oysters,  518,  542 ;  power 
to  make  oyster  beds,  561 ;  stealing  oysters,  648 ;  dredging  for,  during 
close  time,  546 ;  as  to  conservators  and  their  election,  5& ;  using  weirs, 
nets,  instruments,  &c.,  without  license,  549, 557 ;  fisheries  to  be  subject 
to  annual  rate  according  to  valuation,  549,  556 ;  rate  recoverable  before 
J.P.,  550  ;  coimterfeiting  licences,  550;  licence  to  be  produced  when  re- 
quired, id. ;  fishing  without  licence,  557,  549 ;  scale  of  licences,  554  ; 
appeal  against  licence  duty,  556  ;  wiininnnni  of  penalties,  553 ;  definition 
of  terms  used  in  the  several  fisheir  acts,  554,  555  ;  when  lands  and  fish- 
eries vested  in  one  person,  556 ;  when  ovmer  under  legal  disability,  556  ; 
J.P.s  being  conservators  may  act,  556 ;  nets,  &c.  not  to  be  used  within 
certain  distances  of  weirs,  560 ;  otters  gafib,  &c.  prohibited,  560. 

FISELERM£N,  international  regulations  respecting,  22. 

FIXTURES,  stealing,  568 ;  tee  Landlord  and  Tenant. 

FLAGS,  may  be  taken  from  {tarty  processions,  69  ;  see  Pabtt  Pbooessionh, 
648 ;  party  display  of,  70. 

FLAX,  beating  by  roadside,  899  ;  burning  by  roadside,  400  ;  sold  in  open 
•    market,  622  ;  to  be  examined,  628. 

FLOUB.    See  Bread  and  Flour,  462  ;  frauds  as  to,  392. 

FOOD,  not  finding  children  sufficient,  485  ;  unwholesome,  tee  powers  as  to, 
685  ;  adulteration  of  88,  392  ;  tee  Afpendk  tit.  Food  and  Drink,  563, 
for  offence  of  selling  unwholesome  materials,  &c. 

FOOTBALL  on  Sunday  illegal,  680. 

FOOTWAY,  may  be  a  highway,  604  ;  in  towns,  obstructing,  686,  687. 

FORCIBLE  entry  or  detainer.  See  Afpendix,  567  ;  pulling  down  houses, 
567  ;  married  woman  may  be  guilty  of,  122  ;  how  conunitted,  568  ;  sum- 
mary jurisdiction,  568. 

FOREIGNERS,  jurisdiction  of  J.  P.  over,  21 ;  being  fishermen,  jurisdic- 
tion of  J.  P.  over,  23 ;  to  be  punished  summarily,  id.  ;  international  regu- 
lations respecting,  22  ;  foreign  deserters,  569,  640. 

FOREMAN  summoned  in  absence  of  master,  411. 

FORGERY,  569. 

FORMER  conviction  or  acquittal  a  good  defence,  143,  84. 

FORMS  in  Petty  Sessions  Act  deemed  valid,  165,  865. 

FORTHWITH,  meaning  of.  36,  171. 

FOWL,  liberty  reserved  to,  570. 

FRANCE,  offenders  escaping  from,  21. 

FRAUD  in  sale  of  goods,  hearing  complaint,  IS 7,  392  ;  in  sale  of  goods, 
heard  out  of  P.  S.  32. 
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FRESH  pursuit,  52. 

FRIENDLY  SOCIETY.    5^  Appexdel,  569. 

FRUIT  TREES,  deetroyiiig,  440  ;  stealing,  433. 

FRY  OF  FISH.    See  Fishkbies. 

FUNDS,  forgery,  569. 

FURIOUS  DRIVING,  493  ;  i^gulatiomr  as  to,  tee  DRiVERd. 

FURZE,  burning,  on  mountam,  600,  574,  577. 

GAME.  iS!e«  Appendix  ;  killing  hares  or  rabbits  in  warten  by  night,  42$ ; 
defendant  cannot  be  a  witness  in  prosecution,  76  ;  magistrate's  jurisdicdon 
under  laws,  119  ;  limitation  of  prosecutions,  120 ;  service  of  summons,  131 ; 
appeal  in  game  cases,  572  ;  no  power  to  award  costs,  572,  167  :  cases  oL 
not  comprised  in  P.  S.  Act,  368,  570  ;  no  legal  definition  of  game,  570 ; 
trespass,  id.  ;  there  must  be  a  personal  entry,  id.  ;  in  whom  is  the  right 
of  sporting,  id.  ;  owner  of  land  entitled  to  game  and  to  sue  for,  571  ;  who 
may  inform,  id.  ;  what  the  conviction  should  disclose,  id.  ;  parties  liabk 
for  trespass  although  exempt  from  licence  duty  when  coursing,  572  ;  qoali- 
fication  to  keep  sporting  dogs,  573,  575,  579  ;  persons  quAlified  conceal- 
ing the  same  for  those  not  qualified,  573  ;  tenants  keeping,  575  ;  as  to 
shooting  deer,  426,  428,  574  ;  season  for  kiUing  deer,  574  ;  burning  moon- 
tain,  heath,  gorse,  &c  574,  577,  600  ;  tracing  game,  &c  in  the  snow,  5U ; 
destroying  eggs,  &c.  id.  ;  shooting  pigeons,  id.  ;  larceny  of,  430  ;  servants 
not  to  sell  game,  575  ;  ofiicers  of  the  army  infringing  game  laws,  575 ; 
seizure  of  guns  and  dogs,  576  ;  power  to  keep  dogs  in  a  manor,  577  ;  sea- 
son for  kilHng  different  kinds  of  game,  577,  582,  590  ;  higlers,  kc.  having 
possession  of  game,  578,  579  ;  trespass  in  pursuit  of  game,  579,  570,  571 : 
what  is  looking  for  game,  580 ;  destroying  dogs  of  persons  not  qualified, 
580 ;  as  to  appeal  see  581,  185 ;  amount  of  recognizance,  582;  persons 
taking  or  destroying  game  by  night,  583 ;  owners  of  land  may  apprdwnd 
offenders  night  poaclung,  584  ;  what  time  to  be  deemed  night,  586  ;  de- 
stroying game  or  rabbits  on  roads,  id. ;  certificate  to  kill  game,  587,  588; 
gamekeeper  to  register  deputation,  587  ;  compelling  production  of  oertifi- 

^  cate,  588  ;  licence  to  sell  game,  589  to  595 ;  whetl^  dead  or  alive,  592 ; 

*  no  licence  to  sell  hares,  id. ;  no  certificate  necessary  to  kill  rabbits,  591 ; 
warrant  to  apprehend  person  taking  rabbits  by  night,  595  ;  form  of.  to 
seize  dog,  id. ;  statement  in  conviction  of  ofience  of  trespass  in  pursuit  of 
game,  id. ;  form  of  information  for  keeping  greyhound  without  being  duly 
qualified,  596 ;  form  of  information  for  kiUing  game  on  a  Sunday,  596 ; 
sporting  on  a  Sunday,  579  ;  information  for  night  poaching,  596. 

GAMEKEEPER.    See  Game. 

GAMES  AND  WAGERS,  playing  on  public  roads,  898 ;  on  Sunday 
illegal,  680 ;  in  public  houses,  662 ;  house,  what  it  is,  597  ;  powers  of  J.P* 
to  be  exercised  under  warrant,  597  ;  proof  of  gaming  in,  598  ;  penalties 
on  gaming  house  keeper,  598 ;  sei2dng  things  in,  598 ;  thimlmn  and 
swindlers,  599,  689 ;  keeping,  a  conmion  nuisance,  645. 

GAOL,  searching  for  spirits  in,  60. 

GAOLER,  to  give  receipt  for  prisoner,  113,  860 ;  to  produce  prisoner  od 
remands,  &c.,  106,  355;  duty  to  discharge  prisoner,  US;  not  paying 
over  fines,  386 ;  permitting  escape  of  prisoner,  496. 
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GARDEN,  mjuring  plants  in,  439-441 ;  stealing  £niit,  &c.  in,  433. 

GAS.    See  offences  as  to.  599 ;  measures  as  to,  599 ;  penalties,  id. 

GATE,  injuring  or  destroying,  441 ;  possession  of  stolen,  483 ;  on  railway, 
fastening,  670. 

GENERAL  TERMS  may  be  used,  365. 

GIRL,  forcibly  abducting,  452  ;  assault  on  young  girl,  449 ;  carnally  know- 
ing, 599. 

GLANDERS,  exposing  a  glandered  horse,  600. 

GOAT,  impounded,  417  ;  fine  for  trespass  of,  416. 

GOOD  FRIDAY,  no  process  for  recovery  of  debts  on,  4S7 ;  playing  bil- 
liards on,  598. 

GOODS,  value  of,  in  excise  cases,  500 ;  condemning,  501 ;  warehousing,  are 
600  ;  warehouse  kespQrs  |^ving  access  to,  id. ;  rescuing  goods  seized,  Ke 
Smugouno  ;  master  of  ship  to  account  for,  when  unshipped,  602. 

GORSE,  burning  on  mountam,  600,  574,  677. 

GRAIN,  setting  fire  to  crop  of,  600. 

GRAND  JURY.  See  Prksentment  SEssaoNS ;  tee  also  Appendix,  when 
indictment  foxmd  by  warrant  to  arrest  is  issued,  841,  46 ;  to  provide  stan- 
dard for  weights,  698 ;  cess,  recovery  of,  6o0  ;  applotters  entering  on 
land  to  value,  id. ;  treasurer  not  posting  notices,  id. 

GRAVE,  removing  corpse  from,  485  ;  regulations  as  to  grave,  466  ;  digging 
grrave  by  way  of,  threat,  473. 

GRAVEL,  county  smrveyor  taking  from  side  of  road,  395. 

GRAZING  in  church  yard,  466  ;  cattle  trespassing,  420. 

GREAT  BRITAIN,  offence  conmiitted  in,  24  ;  backing  warrants,  45. 

GREYHOUND.    5«  Game. 

GROUSE.    See  Game. 

GUAGE  for  tide  to  be  kept  in  harbour,  602. 

GUARD,  of  coach,  &c.  penalty,  401  ;  misconduct  of,  402. 

GUARDIAN,  ex  officio,  275  ;  required  to  prosecute,  86,  451 ;  who  may  be, 
id. ;  member  of  dispensary  committee,  id. ;  apprenticing  boys  to  sea  ser- 
vice, 454  ;  aee  PooB;  officers  of  the  poor  disobeying  orders  of,  659. 

GUNS,  using  on  roads,  898 ;  form  of  information  for  using  on  Sunday,  596. 

GUNPOWDER,  exploding  fireworks,  Ac,  601 ;  in  streets,  509  ;  search- 
ing for,  444,  601 ;  regulations  as  to,  601. 

HABEAS  CORPUS  to  take  prisoner  up  for  examination,  42;  to  obtain 
bail,  94  ;  what  it  is,  213  ;  wnt  to  examine  the  commitment^  id. ;  duty  of 
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HABEAS  CORPUS— exmfinuerf. 
judges  to  issue,  id.  ;  how  obtained,  214  ;  i^p^cation  for  a  rule,  id. ;  pro- 
ceedings upon  return,  215 ;  form  of  return,  id. ;  ambiguous  return,  id. ; 
controverting  the  return,  216  ;  where  certiorari  also  necessary,  216. 

HACKNEY  coach  licences,  689 ;  carriage  regulations  in  towns,  id. 

HANDCUFFING  prisoner,  54. 

HANDICRAFTSMAN,  complaint  of  misbdiariour,  629. 

HARBOUR,  committal  of  crime  in,  information,  828  ;  firing  guns  in,  603 ; 
improperly  discharging  ballast,  513  ;  regulations  of  dock  and  pien,  601. 

HARBOURING,  concealing  felons,  &c.  601. 

HARD  LABOUR,  when  it  may  be  ordered,  164,  849. 

HARE,  See  Game  ;  killing  in  warren  by  night,  428. 

HAWSERS  to  ships  to  be  substantial,  602. 

HAY,  setting  fire  to,  603. 

HEAXiTH,  as  to  contagious  diseases,  tee  480  ;  fevers,  preventing,  481. 

HEARING,  before  whom  in  summary  proceedings,  185,  344  ;  place  ot  m 
summary  proceedings  an  open  court,  137  ;  party's  right  to  act  as  advoote, 
138  ;  defendant's  confession,  138  ;  ordering  witnesses  out  of  court,  1S9 ; 
examination  to  be  taken  down,  139,  345  ;  evidence  to  be  given,  140. 
143  ;  in  revenue  and  excise  cases,  144  ;  of  the  appeal,  195,  197  ;  other 
wise  in  indictable  offences,  137  ;  case  for  complaint,  139  ;  case,  sumiDsrj 
proceedings,  344  ;  a  ease  of  disputed  debts,  491 ;  of  excise  case,  497,  4Vd. 

HEATH,  setting  fire  to,  603,  574,  577. 

HEDGE  by  road  side  to  be  pruned,  894  ;  to  whom  it  belongs,  570  ;  stealing 
part  of,  432. 

HEIFER,  impoimding,  417  ;  fine  for  trespass  of,  416. 

H  ERRINGS.    See  Fisheries. 

HIGGLERS,  of  game  ;  see  Game. 

HIGH  CONSTABLE,  how  appointed,  274. 

HIGHWAY,  what  it  is,  604  ;  injury  to,  &c.  id.  ;  obstructing,  may  be  » 
common  nuisance,  645  ;  tee  liOADs. 

HIGH  SEAS,  offences  on,  603,  328. 

HIRE  of  carts,  &c.  disputes  as  to,  410. 

HIRING  of  workmen,  &c  combination,  473  ;  of  servant,  duration  of,  631. 

HOMICIDE,  by  misfortune,  604. 

HORNED  BEAST,  impounded,  417;  baiting,  483;  fine  for  trtntmai 

416. 
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HORSE,  turning  loose  on  roads,  898 ;  &c.  selling  on  roads,  400;  impounded, 
415,  419  ;  fine  for  trespass  of,  416  ;  cruelty  to,  488  ;  slaughtenng,  484  ; 
glanders  600  ;  racing  not  illegal,  598  ;  larceny  oi^  461. 

HOT  HOUSE,  injuring  plants  in,  440 ;  stealing  plants  in,  488. 

HOURS  of  work  in  factories,  608. 

HOUSE  BREAKING,  a  felony.  604. 

HOUSEKEEPER,  when  qualified  to  be  baU,  98. 

HOUSES,  pulling  down,  625;  building  too  near  road,  894;  waste  by  tenant, 
279,  281 ;  demolishing  when  persons  in,  604 ;  burglary  in,  604. 

HUE  AND  CRY,  arrest  by,  58. 

HUNT,  liberty  reserved  to  670. 

HURLING  on  Sunday,  illegal,  680;  on  public  roads,  898. 

HUSBAND  cannot  be  examined  for  or  against  wife  in  criminal  proceedings, 
74 ;  otherwise  in  civil  proceedings,  76 ;  goods  taken  by  wife,  610 ;  desert- 
ing wife,  604. 

ICE,  sliding  on  roads,  898. 

IDIOTS  cannot  be  witnesses,  78 ;  J.  P.  to  commit  to  gaol,  289. 

IDLE  persons,  removal  of,  481. 

ILLEGITIMATE  child.    See  Poor. 

ILLICIT  spirits,  search  warrant  for,  69 ;  distillation,  proceedings  under, 
117  ;  distillation,  604,  606  ;  warrant  to  search  for,  605  ;  penalties,  id. 

ILLNESS  of  prisoner  before  committal,  101. 

IMMEDIATE,  definition  of,  86. 

IMPOUNDING  distresses.    See  Distress. 

IMPRISONMENT,  ordering  in  conviction,  168  ;  at  expiration  of  previous 
sentence,  849  ;  scale  of,  164,  848  ;  determined  on  payment  of  fine,  848 ; 
form  of  warrant,  875  ;  false,  offence  of,  509. 

INCITING  a  person  to  conunit  an  offence,  606. 

INCOME  TAX,  J.  P.  administering  oath,  245,  606. 

INDECENCY,  what  it  is,  606 ;  in  towns,  607,  688  ;  admitting  to  bail,  95. 

INDIAN  CORN,  tee  468. 

IDICTABLE  offence,  taking  evidence  in,  77,  187,  827,  885  ;  information 
as  to,  828,  24. 

INDICTMENT,  J.  P.  liable  to,  tee  Criminal  Information  ;  found,  war- 
rant to  arrest,  46  ;  certificate  of  having  been  found,  id. ;  prevention  of 
vexatious,  692. 

INDORSEMENT  on  warrants,  form  of,  378. 

32 
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INDUSTRIAL  SCHOOLS.    Set  generaUy,  607- 

INFANT,  cannot  be  bail,  99 ;  convicted  on  penal  »tatcte,  1S3 :  rctiifaaci 
for  larceny,  id ;  may  have  euretiea  to  keep  the  peace,  2^  :  oveitT  bv  i-^^ 

INFIDEL  cannot  be  witness,  79. 

INFORMATION,  «ee  Cbimixal  I5FOBMatiox  :  definition  cC,  117.  ^: 
prof)erly  laid,  J.  P.  must  proceed,  13  ;  compelling  J.  P.  to  recene,  ii : 
second  for  breach  of  excise  laws,  id.  ;  within  what  time  to  be  laid,  U : 
may  reot^vc  information  wherever  committed  where  indictmeat  cxi  bt 
laid,  24,  328  ;  or  where  he  has  power  to  make  an  order,  S2,  127,  S£ : 
to  ground  an  arrest,  38  ;  to  obtain  search  warrant,  57  ;  bow  to  be  tabs. 
84  ;  of  witness  of  doubtful  capacity,  78  ;  defendants  preoence  on  takiac. 
84  ;  signing,  85  ;  no  objection  for  defect  in,  88  ;  aocnaed  wititlfd  &>  osff 
of,  89,  128,  329  ;  returning  them,  114  ;  when  to  be  retnmed,  id. ;  dtA 
neglecting  to  return  them,  324  ;  to  what  court,  id.  ;  mode  of  letanoD^ 
id.  ;  taken  out  of  petty  sessions,  115  ;  right  of  accused  to  oopk&  id. ; 
when  necessary  to  give  jurisdiction,  117  ;  effect  o^  on  question  of  jmv- 
diction,  117,  119  ;  adjudication  confined  to,  119  ;  duty  of  magisttaBe  te 
receive,  id. ;  under  excise  and  game  acts,  id.  ;  who  may  make  one,  1^> 
123  ;  informant,  when  not  liable  to  prosecution,  122  ;  when  to  be  b 
writing,  125,  329  ;  negativing  exceptions,  id.  ;  statement  of  name  d 
parties  in,  126  ;  nature  of  offence  to  be  described,  id.  ;  de8cripcic«B  <if 
property  in,  127  ;  of  property  of  counties,  &c.  id.  ;  time  and  place  to  be 
stated,  id.  ;  one  justice  may  receive  it,  id. ;  variance  in,  and  e^idean, 
id.,  366,  367  ;  in  summary  proceedings  defendant  entitled  to  copy,  128: 
summons  to  issue  on,  120  ;  fee  on,  315  ;  requisites  in  case  of  daE^erooi 
lunatic,  290  ;  contents  of,  not  to  be  disclosed  by  P.  S.  clerk,  324  ;  M^b^ 
in  preparing  them  by  P.  S.  clerk,  id.  ;  party  trying,  cany  off,  380 ;  mni- 
tation  of  time  for,  34,  142,  329 ;  how  disposed  of,  114.  3S4  ;  fatmd 
371 ;  tu  Game. 

INFORMER,  who  may  make  information,  121 ;  bound  to  praiecate,  39, 

329  ;  may  get  a  third  of  the  fine  awarded,  389. 

INJURY,  vnliul  to  property  of  any  kind,  offence  of,  443. 

INOCULATION  for  small  pox,  658. 

INSANE  pensioners,  625. 

INSOLVENT  debtor,  cannot  be  baU,  99. 

INSPECTOR  GENERAL,  being  J.  P  ,  jurisdiction  of,  20,  325. 

INSPECTOR  of  factories,  obstructing,  508  ;  endorsing  warrants,  45,  S5S. 

INSULT  to  J.  P.B,  conunitment  for,  108. 

INSULTING  magistrate,  30. 

INTENDMENT,  not  taken  in  conviction,  155. 

INTEREST  in  J.  P.  disqualifies  him,  28 ;  exception  to  the  rule,  SO;  whca 
renders  act  void,  31  ;  on  appeal,  30,  181 ;  oeitiorari  in  thai  case^  217. 

INTERNATIONAL  regulations.      See  FoBEiaNKBS. 

INQUISITIONS,  by  J.  P.  or  coroner,  245,  268;  when  J.  P.  may  bold 
inquest,  245  *,  duty  of,  in  a^v^bting  districts,  246 ;  memorial  of  J.  P.  id.  > 
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mode  of  appointing  coroner,  id. ;  notice  by  J.  P.  of  coroner's  diaqualifica- 
tion,  247  ;  duty  of  J.  P.  on  vacancy  of  office,  248  ;  complaint  (rf  J.  P,  of 
absence  of  coroner,  id. ;  when  inquest  should  be.held,  248  ;  as  to  the  jury, 
249 ;  duty  of  coroner  on  inquest,  250 ;  presentments  rebating  to,  id. ; 
medical  practitioner,  251 ;  medical  witnesses,  251 ;  attendance  of  wit- 
nesses, 252 ;  how  to  be  held,  253 ;  evidence  to  be  put  in  writing,  id., 
257 ;  when  coroner  punishable,  254  ;  by  two  J.  P.s  in  absence  of  coroner, 
254  ;  as  to  quashing,  255 ;  table  of  payment  of  expenses,  256 ;  duty  to  be 
performed  at  inquest,  257 ;  jiuy  to  be  charged,  id. ;  how  inquisition  to  be 
taken,  id. ;  when  it  may  be  taken  on  paper,  id.,  258  ;  who  may  be  pie- 
sent  at,  258 ;  form  of  oath,  id. ;  oaUi  of  jurors,  id. ;  generaJ  form  of 
inquisition,  259,  260 ;  form  of  warrant  to  take  up  body,  260. 

JEWS  swearing  as  witness,  79. 

JOINT  offenders,  severally  punished  as  to  fines,  350  ;  several  offenders, 
676. 

JOINT  stock  companies.    See  generally,  607. 

JOURNET,  when  offence  conmiitted  on,  25. 

JUDICIAL  NOTICE,  on  appeal,  of  P.  S.  district,  202. 

JUDGES'  warrant  to  arrest,  46  ;  warrant  backing,  358. 

JUDGMENT  for  too  Uttle,  bad,  165. 

JURAT  defect  in  affidavit,  14. 

JURISDICTION,  of  J.  P.  out  of  quarter  sessions,  7 ;  local  extent  of,  18 ; 
J.P.  declining,  9  ;  what  creates  it,  18  ;  under  Petty  SessionB  Act,  19, 
325  ,*  of  county  justice,  id. ;  in  adjoining  county,  20  ;  when  residence  es- 
sential to,  id. ;  in  Dublin  metropolis,  id.  ;  in  disputed  debts,  id. ;  in 
excise  cases,  21  ;  in  post  office  offences,  id. ;  under  Merchant  Seaman's 
Act,  id.  ;  in  custom  cases,  id.  ;  over  foreigners,  id. ;  over  offenders 
escaped  &om  colonies,  id. ;   over   offences  on  the  high  seas,  22 ;    over 

.  fishermen  at  sea,  22 ;  local  extent  under  fishery  acts,  23,  aee  FiSBlSBlES ; 
where  prisoner  found,  24 ;  as  to  offences  out  of  J.  P.'s  jurisdiction,  id.,  $ee 
also  32,  127,  328 ;  to  issue  summons  or  warrant,  25,  328,  329;  in  white- 
boy  ofitsnces,  id. ;  when  offence  conmutted  on  journey,  id. ;  when  statute 
refers  to  any  two  J.P.s,  29  ;  jurisdiction  as  to  time,  34,  142,  329 ;  when 
offence  committed  on  border  of  county,  25 ;  where  property  is  in  question, 
26,  553 ;  colourable  title,  27,  553  ;  court  of  Q.  R  will  review,  28,  558 ; 
J.  P.  becomes  disqualified  from  interest,  28 ;  on  appeal,  181,  30  ;  priority 
of,  33 ;  former  decision,  34 ;  limited  by  time,  id. ;  conferred  by  informa- 
tion, &c.  or  complaint,  117,  118 ;  must  appear  in  conviction,  153 ;  want 
of  ground  for  certiorari,  218 ;  want  of  ground  for  a  prohibition,  228 ; 
when  a  magistrate  has  defence  to  an  action,  291 ;  as  to  excess  of,  298  ; 
J.  P.  may  act  for  one  county  when  in  adjoining,  322,  325 ;  J.  P.  may 
act  for  annexed  townland,  322,  20;  on  information  of  crime,  328; 
bounds  of,  in  cases  of  debts,  489 ;  of  J.  P.  on  sea  coast,  538. 

JURY.  See  Inquisition  ;  endeavouring  to  corrupt,  496 ;  lists,  see  Spbcial 
Session. 

JUSTICE  of  the  Peace,  qualification  to  be,  2. 

32* 
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JUVENILE  offisndera  punished  for  Uroeny,  123,  391 ;  aiden  and  abettors. 
350 ;  BteaLin^  by,  391 ;  may  be  whipped,  id. ;  poniahment  of,  id. ;  when 
to  be  indicted,  892 ;  ««  generally,  608. 

EEELMAN,  complaint  for  misbehaviour,  629 ;  assaolting,  443  . 

KILLING  or  maiming  nnlawfolly,  animals,  birds,  &c.  442. 

KITE,  flying  on  public  roads,  398. 

KNACKER,  offences  by,  608. 

LABOURER.    See  Mastkb  and  Sebvakt. 

LAKE,  jurisdiction  of  J.  P.  23 ;  tee  Fthhrrtkh. 

LAMPS  Ughted  in  docks,  603. 

LAND,  burning,  280 ;  entry  on  for  public  works,  668,  669. 

LANDLORD  AND  TENANT,  J.  P.  may  eject  cottier  tenant,  275; 
jurisdiction  of  J.  P.  276 ;  to  deliver  up  possession,  id. ;  when  gale  of  rent 
is  40  days  in  arrear,  277 ;  mode  of  proceeding  for  the  recovery  of  tene- 
ments overholden,  id. ;  service  of  summons,  279 ;  power  to  restrain  waste, 
id. ;  what  is  waste,  id. ;  power  to  appeal  to  judge  of  assize  or  chainnan, 
280 ;  precept  to  restrain,  id. ;  disobedience  of  precept,  281 ;  Minnllmg 
precept,  id. ;  small  tenements  in  market  towns  may  be  recovered  before 
J.  P.  407 ;  what  notice  necessary,  id.  ;  small  tenements  defined,  id. ; 
manner  of  service  of  summons,  408 ;  warrant  to  be  issued  for  recovery  of, 
id. ;  if  party  imdertakes  to  deliver  up  possession  in  14  days  no  waiiant  to 
issue,  409  ;  if  party  continue  in  possession  warrant  to  issue,  id. 

LARCENY,  aee  Appendix,  609  ;  see  also  generally  under  new  statute,  426 
to  439,  for  offence  of  taking  the  several  articles  or  things  mentioned  heroin ; 
return  of  summary  conviction,  115  ;  proceedings  under  the  statute,  117 : 
by  married  woman,  122;  juvenile  offenders,  123,  391, 608;  certificate  of  dif- 
missal,  614,  450  ;  form  of,  615,  450;  distinguished  from  embeszlement,  609; 
definition  of,  id.  ;  of  birds  and  animals,  426  to  430  ;  of  trees  and  slimbs, 
430  to  439  ;  the  things  taken  must  be  of  some  value,  609  ;  the  taking 
must  be  felonious,  610  ;  wife  taking  husband*s  goods,  610, 122 ;  summaiy 
punishment  for,  610  to  615 ;  accused  must  consent^  611  ;  form  of  asking, 
id. ;  person  charged  may  plead  guilty,  612 ;  form  of  statement  to  be  made 
to  accused,  id. ;  accused  may  have  counsel,  613 ;  power  to  remand  in  such 
a  case,  id.  ;  restitution  of  property  ordered,  id. ;  effect  of  conviction  in 
case  of,  614  ;  payment  of  expenses  ordered  by  J.  P.  id. ;  of  linen,  619. 

LASCARS.    See  Msbchant  Shippino. 

LAUDANUM,  felonious  use  of,  454,  616. 

LAW  ADYISER^S  opinions  to  be  kept,  323. 

LEAVEN.    See  Bread,  462. 

LETTERS,  embezzlement  of,  496  ;  reoeivinff,  knowing  to  be  stolen,  id. ; 
offences  connected  with,  660  ;  sending  of  uireatening  natare^  616^  703 : 
power  to  sell  postage  stamps,  661. 

LIBELS,  tee  Avfksdix,  616 ;  editor  of  paper  liable,  124  ; 
libeU  M  to  Bible,  461. 
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LIBERTY  to  hawk,  hunt,  fiah,  and  fowl,  570. 

LIBRARY,  injuring  works  of  art  in,  617. 

LICENCE,  tee  FiBHXBnEB ;  general  view  of  ipirii  lioencee,  282 ;  and  aee 
generally  663  to  668  ;  mode  of  obtaining,  282,  605,  668  ;  Q.  S.  to  hear 
applicants,  283,  664  ;  objections  how  made,  id. ;  renewal  of  licence,  283  ; 
date  of  licence,  618  ;  certificates  to  obtain  renewiJ,  283,  284,  219,  665  ; 
refusing  certificate  by  J.  P.  284,  219 ;  justices  refusing  c^:tificate  to  midce 
an  entry  of  the  order,  284  ;  appeal  from  decision,  id. ;  licence  to  continue 
in  force  pending  appeal,  285  ;  no  case  can  be  stated  to  ihe  court  above, 

285,  210,  285,  618  ;  transferring  licence,  285,  618  ;  annulling  licence, 

286,  662,  665  ;  refreshment  and  wine  licences,  id. ;  application  for,  id.  ; 
objections  to  granting,  287  ;  objections  by  police,  id. ;  adjudication  by 
J.  P.  id. ;  licence  may  be  stopped  pending  decision,  288 ;  appeal  from 
decision,  id. ;  when  order  reversed  on  appeal,  id. ;  renewal  or  transfer  of 
licence,  id.  ;  provisions  of  the  principal  licence  act,  617 ; '  trade  to  be 
carried  on  in  only  one  place,  id.;  except  at  fairs  or  markets,  id.,  617, 662; 
a  justice's  licence  necessary  before  licence  granted,  id. ;]  persons  licensed  to 
put  up  name  and  trade,  618 ;  licence  to  be  produced  when  demanded,  id. ; 
statutes  construed  strictly,  id.  ;  power  to  seize  spirits  in  unlicensed  place, 
662 ;  penalty  for  selling  without  licence,  605  ;  statute  relating  to  the 
suppression  of  illicit  distUlation,  606  ;  procedure  to  be  adopted,  id.  :  con- 
viction for  offence,  663,  149  ;  persons  licensed  to  sell  spirits  may  sell 
wine,  665  ;  names  to  be  entered  with  clerk  of  the  peace,  id. ;  register  of 
licences,  6Q6  ;  no  distiller,  brewer,  &c.  shall  hold  a  licence  for  the  sale  of 
beer,  id.  ;  hours  and  days  for  retailer*s  house  to  be  open,  id.,  662 ;  see 
generally  offences  in  public  houses,  id.,  667. 

LIFE  boats  to  be  provided  in  harbours,  602. 

LIGHTS,  exhibiting  false  ones,  619,  639  ;  proper  lights  on  board  ship^  638. 

LIGHTHOUSES,  injuring,  &c.  639. 

LIME,  rules  as  to  burning,  619. 

LIMITATION  of  time,  84,  142,  329  ;  how  regulated,  34  ;  computation  of, 
85  ;  of  prosecution  in  game  or  excise,  120,  498  ;  of  tune  for  iniformationsj 
329 ;  of  time  for  demand  of  debt,  490. 

LINEN,  embezzlement  of,  619  ;  gee  generally,  Appendix,  id. ;  and  the 
several  provisions  there  set  out. 

LLOYD'S,  return  of  wreck  to,  705. 

LOAN  SOCIETIES.  624. 

LOCKS  of  canals,  malicious  injury  to,  624. 

LODGER  stealing  property,  624. 

LODGING  HOUSES,  tee  generally,  624  ;  regulations  as  to,  id. 

LOITERING  at  night,  arrest  for,  436,  451, 

LORD  CHANCELLOR,  appointe  J.  P.  1. 

LORD  UEUTBNANT  may  remit  fine,  118, 168,  4<^4. 
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LORD'S  DAY.    See  Sckdat. 
LUGGAGE  on  coaches,  &c  rule  as  to,  401. 

LUNATICS,  dangerous,  how  commiUed  to  gaol,  289  ;  duty  of  medial 
officer  of  dlBtrict,  290  ;  requisites  of  the  information,  id. ;  licences  to  keep, 
624 ;  ill  treatment  of,  625 ;  discharge  of  a  person  not  a  criminal  lunatic,  id. 

MACHINERY,  wilfully  damaging,  625. 

MAHOMEDAN  as  a  witness,  80. 

MAIL.    See  Post  Office. 

MAINTENANCE,  offence  of,  496  ;  by  parents  and  child,  658,  470. 

MALICE  against  owner  of  property,  not  neoessaiy  to  make  ofSaioe,  444. 

MALICIOUS  INJURIES.  See  265,  et  seq.,  and  for  the  pvovinons  of  the 
new  act,  aee  439,  et  seq. ;  9U  also  625. 

MALT,  frauds  as  to,  392 ;  used  in  distiUation,  606  ;  setting  fire  to  bouK, 
625. 

MANAGER  summoned  in  absence  of  master,  411 ;  frauds  by,  625. 

MANDAMUS,  what  it  is,  10  ;  issued  only  by  Q.  B.,  id.  ;  no  writ  of  emv 
thereon,  11  ;  practice  in  applying  for,  11 ;  no  responsibility  for  obeying, 
11, 12;  practice  in  issuing,  id.;  there  must  be  a  direct  refusal,  18;  to  bear 
second  information,  id.  ;  practice  as  to  affidayits,  id.  14  ;  to  issue  wairaute, 
id.  ;  time  for  application,  id.  ;  senrioe  of  writ,  id.  ;  shewing  caose,  15 ; 
if  discharged,  not  again  granted,  id.  ;  no  stamps  in  Queen*s  Bench,  id.; 
certificate  of  no  cause,  id. ;  nature  of  the  rule,  id.  ;  to  whom  directed,  16; 
crosB  or  concurrent  writs,  id. ;  not  issued  in  doubtful  cases,  104  ;  costs  in, 
16 ;  return,  practice  as  to,  id.  ;  penalty  for  not  maHng  return,  id. ;  to 
rehear  appeal  ^-ill  not  lie,  203  ;  to  take  sureties  of  the  peace,  245  ;  falie 
order  may  be  erased  by,  146. 

MANTRAPS,  setting,  625. 

MANUFACTORY,  injuring,  625. 

MAP,  stealing,  625. 

MARE,  impounded,  416  ;  tee  Pouim  ;  fine  for  trespass  of,  420. 

MARINE  stores,  640. 

MARKET  AND  FAIRS,  as  to  the  Market  Jurors'  Aet»  «e  392,  626; 
J.  P.  may  make  awards  as  to  disputes,  189,  418 ;  J.  P.  to  appoint  8tan<b 
for  cars  in,  413;  what  the  conviction  should  shew,  418;  obctnictiog 
streets,  &c.  in,  414 ;  fraud  as  to  sale  of  goods  in,  892;  wlim  case  may 
be  heard,  136,  393,  827  ;  assaulting  to  prevent  sale  in,  448 ;  m  toHoensed 
retailers  seUing  at,  627,  617  ;  for  sale  of  linen,  hours  ci,  8^  624  ;  powsr 
of  J.  P.  in,  327,  626 ;  booths  and  tents  m,  627,  681 ;  unaold  csttfe  to 
pass  toll  free,  627  ;  sef,  generally,  626. 
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MARRIED  WOMAN.    8te  Woman. 

MASTER  and  SERVANT.  See,  generally,  627  ;  and  9ee  Appbknticp.  ; 
servant  liable  for  his  own  criminal  acts,  124  ;  when  responsible  for  acts 
of  servant,  123  ;  settlement  of  disputes  by  J.  P.,  409  ;  order  for  payment 
of  wages,  410  ;  compensation  for  loss  of  time,  411 ;  how  wages  recovered 
in  absence  of  master,  411;  servants  punished  by  J.  P.,  412;  servants 
hiring  under  false  discharges,  412 ;  if  servant  believes  he  has  given  suffi- 
cient notice  J.  P.  cannot  convict,  409 ;  what  the  service  must  be,  412 ;  if 
absent  from  one  master  with  whom  unlawfully  hired,  no  breach  of  the 
law,  412  ;  for  second  offence,  see  630 ;  reference  in  case  of  disputes,  627 
misbehavioiur,  629 ;  neglecting  work,  630  ;  certificate  of  character,  631 
certificate  or  discharge  to  be  produced  before  wages  recovered,  628 
hiring  whilst  in  service  of  anotner,  412 ;  duration  of  hiring,  631 ;  when 
may  be  dismissed  without  notice,  682 ;  starving  or  ill-using,  679 ;  effect  of 
conviction,  630. 

MASTERS  AND  SEAMEN.  See  generally,  633  to  642  ;  disputes  as  to 
wages,  410  ;  as  to  jurisdiction  of  J.  P.  633 ;  power  of  distress,  634 ;  their 
duty  to  their  crew,  id. ;  meaning  of  term  seaman^  635  ;  seamen  going  to 
sea  without  proper  certificate,  id. ;  agreements  between,  id. ;  discharge  of 
seamen,  id. ;  false  character  of,  id. ;  death  and  will  of  seamen,  id. ;  landing 
seamen,  636 ;  master  not  providing  proper  food,  id. ;  as  to  accommodation 
to  be  afforded,  id.  ;  misconduct  of  master  or  seamen,  637  ;  desertion  by, 
id. ;  safety  and  prevention  of  accidents,  638  ;  lights  and  fog  signals,  id.  ; 
travelling  without  paying  proper  fare,  id.  ;  taking  dangerous  goods  on 
board,  639 ;  pilots,  id. ;  exhibiting  false  lights,  id.  ;  as  to  wreck  and 
salvage,  id.  640,  704 ;  merchant  seamen's  fund,  640 ;  foreign  deserters 
from  ships,  id. ;  offences  in  passenger  ships,  id.  641 ;   Chinese  ships,  642. 

MASTERS  of  VESSELS.  Set  632  ;  their  duty  as  to  customs,  632  ; 
must  come  quickly  to  moorings,  id. ;  as  to  loading  and  unloading,  id.  ; 
shipping  or  unshipping  goods  on  Sundays,  id. ;  for  offence  of  smuggling, 
see  678  ;  duty  as  to  wreck,  704  ;  duty  in  harbours,  602,  603  ;  in  relation 
to  their  crew..  634 ;  false  statement  as  to  their  ship,  634. 

MEAD,  licence  to  sell  on  premises,  618. 

MEADOW,  trespass  in,  420. 

MEAL,  frauds  as  to,  392. 

MEALS,  hours  of,  in  factories,  508. 

MEASURES.    See  Weights  and  MEAfiURss. 

MEAT,  offering  bad  for  sale,  392,  393,  481  ;  knowing  same  to  be  bad,  563  ; 
exposing  when  bad,  392,  481 ;  unwholesome,  see  powers  as  to,  563  ;  when 
adjudication  after  seizure,  563. 

MEDICAL  practitioner  at  inquests,  851  ;  regulations  as  to  practitioners, 
633  ;  witnesses  at  inquest,  256 ;  officer  to  attend  to  dangerous  lunatic,  290. 

MEDICINES,  selling  bad  on  board  ship,  636. 

MEETINGS  to  train  to  the  use  of  arms,  70,  702. 

MENACES,  and  demanding  property,  6^^,  4^^. 
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MERCHANT  seamen,  jurisdiction  of  J.  P.,  21  ;  ahipping,  *r<:  generally. 
633  to  642,  and  tit.  Masters  and  Seamen,  and  Sbahen. 

MESLIN,  frauds  as  to,  392. 

METAL,  stealing,  642. 

METER.     SeeGAii. 

METHEGLIN,  license  to  sell  on  pfemises,  618. 

METROPOLITAN  J.  P.,  jurisdiction  of,  38. 

MILITARY,  their  duties  in  riots,  67. 

MILITIA.     See  generally,  642  ;  desertem  from,  id.  ;  tried  before  J. P.  043. 

MILLS  for  gunpowder  to  be  licenced,  601  ;  settinff  fire  to  mills,  643  ;  regu- 
lations as  to  fish,  iee  Fisheries  ;  malicious  injunes  to,  643. 

MINER,  complaint  of  misbehavioiu*,  621). 

MINES  and  collieries.     See  generally,  643  ;  regulation  as  to  labour  in.  tti. 
644  ;  misbehaviour  of  labourer,  629  ;  stealing  in,  643  ;  setting  fire  to,  t>44. 

MINISTER,  assaulting,  644  ;  aee  Olkhotman. 

MINUTE  book  to  be  kept  by  P.  S.  clerk,  323. 

MISBEHAVIOUR  in  workhouse,  659. 

MISDEMEANOR,  arrest  after,  51  ;  admitting  to  bail,  95,  97,  339 ;  com 
promise  of,  37  ;  information  of  committal  of,  328  ;  what  it  is,  644. 

MITIGATION  of  penalties,  when  discretionazy,  165 ;  of  penalties  in  excise 
8,  500. 


MONET  found  on  prisoner,  55. 

MONTH,  computation  of,  36. 

MOORINGS  of  ships,  destroying,  602. 

MORALITT,  libels  against,  616  ;  as  to  obeoene  booka,  616,  68S. 

MORAVIANS,  mode  of  swearing,  80. 

MORTAR  to  be  provided  with  rockets  in  harbour,  602. 

MOUNTAIN,  burning,  in  game  season,  574,  577 ;   me  Lanolobd  a5D 
Tenant. 

MULE,  impounded,  417  ;  fine  for  trespass,  420. 
MUTINY,  a  felony,  644  ;  $ee  454. 
MURDER,  what  it  is,  644. 
NAMES  of  ownen  ol  Qax^»  \A\»e  v^^»^  ^^^* 
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NAVIGATION,  in  relation  to  drainage,  493  ;  not  to  be  impeded  by  nets 
or  weirs,  516  ;  misdemeanor  to  obstruct,  604  ;  obstructing  officer  of  pub- 
lic works,  669  ;  ate  Pubuo  Wobks,  668. 

NAVY.  See  penalty  for  offences,  644  ;  as  to  reserve  force  of  seamen,  and 
offence,  id ;  entering  into  and  making  false  statement,  id  ;  bringing 
liquor  or  money  into  prison,  id. ;  deserter  from,  644,  492;  stores,  embezzle- 
ment of,  495 ;  volunteers  for,  set  Appendix,  644. 

NEGATIVE,  complainant  need  not  prove,  126;  au  156,  160. 

NEGATIVING  exceptions  and  proviso,  125,  158. 

NEGLECT  of  duty  by  any  person  having  a  duty  to  perform  under  Petty 
Sessions  Act,  364. 

NEGLIGENCE,  offence  of,  645. 

NEST  of  game,  &c.,  destroying,  578. 

NETS.    See  Fisheries  ;  Game. 

NEWSPAPERS,  editor  responsible,  12i  ;  tee  generally,  645  ;  issuing 
unstamped,  645  ;  writing  in  newspapers,  660  ;  form  of  conviction,  645. 

NEXT  SESSIONS,  meaning  of,  193. 

NIGHT,  arrest  for  offences  committed  in  the  ni^ht,  51 ;  or  persons  loitering 
by  night,  436,  451 ;  taking  salmon  or  trout  by,  531 ;  killing  game,  &c., 
see  Game  ;  offence  of  being  armed  at,  702  ;  Whiteboy  offence,  id. 

NOLLE  PROSEQUI  by  Attorney-General,  18. 

NOTES  and  bills,  penalty  for  issuing  under  twenty  shillings,  645. 

NOTICE.  See  Appeal  ;  executing  warrant  to  arrest,  42,  52  ;  there  must 
be  a  notice  of  appeal,  185  ;  to  respondent  by  P.  S.  clerk,  186,  352  ;  by 
appellant  to  respondent,  id.,  353  ;  by  party  aggrieved,  187 ;  joint  notice, 
187;  in  excise  cases,  187,  503  ;  in  illicit  distillation,  187;  in  disputed 
debts,  188 ;  service  of,  189 ;  before  first  day  of  sessions,  189 ;  upon  Sunday, 
139 ;  erroneous  dismissal  for  not  being  good,  190 ;  costs  of  the  notice  and 
service,  309,  201 ;  judicial  notice  of  P.  S.  district,  202 ;  of  case  to  be 
stated,  204  ;  form  of,  id  ;  three  days  notice  necessary,  205  ;  sufficiency  of 
service,  208 ;  under  Grand  Jury  Act,  264,  et  seq.;  of  action  against  J.P., 
293,  303  ;  notice  of  electing  P.  S.  clerk,  308  ;  of  appeal,  fee  on,  316 ;  of 
alteration  of  petty  session,  322 ;  of  impounding  animal,  417. 

NUISANCE  on  roads.  See  Roads.  What  it  is,  645  ;  obstructing  road  or 
river,  604 ;  committing  in  towns,  686,  687,  688. 

NUMBER  of  J.  P.B  requisite  to  act,  31. 

NURSERY,  injuring  plants  in,  440 ;  stealing  plants  from,  433. 

NURSES,  hiring  without  discharge,  629. 

OATH  to  be  taken  by  J.  P.,  6 ;  who  may  administer  to  J.  P.,  id  ;  when 
necessary  on  informations,  38,  329 ;  witness  to  be  examined  upon,  77 ; 
form  of,  71 ;  what  it  extends  to,  77;  who  may  administer  one,  646,  77  to 
81;  scruple  to  tf^e,  78;  interpreter's  oath,  81 ;  deaf  and  dumb  witness,  81 ; 
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OATHS— «>n<ww««i. 
to  be  administered  on  taking  bail,  98  ;  to  be  administered  to  sm«ties,  99, 
241 :  relating  to  income  tax,  245  ;  to  be  taken  at  inquest,  25S  ;  who  xoaj 
administer,  646  ;  administering  unlawful  ones,  646,  647,  703  ;  voluntary 
declarations,  647- 

OATS,  frauds  as  to,  S92. 

OBSCENE  books,  &c.,  exhibition  of,  a  misdemeanor,  616,  441 ;  also  pun- 
ishable in  towns  by  fine,  688. 

OBSTRUCTING  street,  &c.  in  towns,  687 ;  offioers  in  execution  of  duty, 
626. 

OFFENCE,  compn^miae  of,  36 ;  to  he  described  in  conviction,  154 ;  several, 
in  convictions,  156,  676  ;  simimarily  tried,  warrant  to  issue  at  onoe,  103, 
174,  351;  compounding,  a  misdemeanor,  475  ;  power  to  comppomise,  36: 
prevention  of,  661. 

OFFENDER,  before  what  J.P.  he  may  be  taken,  325,  326. 

OFFICE,  contracting  for  or  selling,  647. 

OFFICER,  arrest  by,  without  warrant,  47  ;  of  army,  trespassing  in  pur- 
suit of  game,  575  ;  personating  to  get  money,  656  ;  of  the  public,  negl6et< 
ing  duty,  648  ;  assaulting  648  ;  indictable  for  misbehaviour  in  office.  64S. 

0M;^IBUS,  number  to  be  carried,  401, 

OPEN  COURT,  when,  137,  138,  327. 

OPINIONS  of  law  ikAviaer  to  be  kept,  323. 

ORCHARD,  stealing  fruit,  &c.  from,  433 ;  injuring  trees,  plants,  &c.  in, 
440. 

ORDER.  See  Conviction  ;  distinction  between  and  conviction,  146,  S65 ; 
not  construed  as  strictly  as  convictions,  147  ;  good  in  part,  id.  ;  munt  be 
drawn  up  before  acted  on,  id.  ;  false  order  may  be  erased,  146  ;  if  illegal 
need  not  be  signed,  147  ;  made  out  of  P.  S.  148,  327  ;  form  of,  150.  151 , 
date  of,  154  ;  cannot  be  returned  to  Q.  S.  amended,  171  ;  oonfirra«d  no 
appeal,  203  ;  fee  on,  316  ;  form  of  certificate,  380  ;  disobeying,  of  J.  P.  a 
contempt,  482  ;  form  of,  in  case  of  debts,  488  ;  forging  order,  648. 

ORHER  BOOK  to  be  kept  by  P.  S.  Clerk,  130,  323  ;  particulara  of  case  tu 
be  entered,  346,  146. 

ORNAMENTAL  designs,  copyright  of,  483. 

OTTERS,  prohibited  for  killing  fish,  660  ;  tee  Fishkribs. 

OUTHOUSE,  setting  fire  to,  604. 

OVERCHARGES  by  excise,  506. 

OYSTERS.     See  Fishkries  ;  stealing,  648. 

PALE,  possession  of  stolen,  433  ;  destroying  or  damaging,  441. 
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PAPERS,  summons  to  produce,  73,  332. 

PARCENERS,  describing  property  of,  127,  865. 

PARDON,  effect  of,  113  ;  on  first  com-iction,  424,  168. 

PARENT,  responsible  for  vagrant  child  at  school,  607  ;  desertion  of  child, 
667. 

PARK,  stealing  deer  from,  427  :  shooting  deer  in  574  ;  power  of  keepers, 
576. 

PARLIAMENTARY  voters.     Personation,  648. 

PARTIES  to  be  named  and  described  in  conviction,  154,  365. 

PARTNER,  may  have  sureties  to  keep  the  peace,  234. 

PARTRIDGE,  destroying  nest  of,  578  ;  tee  Game. 

PARTY  processions,  70 ;  proclamation  to  disperse,  649 ;  see  generally  648 
to  653  ;  offence  of,  640  ;  exhibition  of  flags,  &c.,  651,  653 ;  when  party 
not  armed,  id  ;  when  armed,  652 ;  mode  of  proceeding  on  summary  con- 
viction, 652. 

PASSENGERS  by  coaches,  cars,  &c.,  401,  402 ;  number  to  be  carried,  401; 
ndsconduct  of  driver  or  guard,  402  ;  by  railways,  670 ;  by  ships,  641. 

PAUPERS.     See  Poor. 

PAWNBROKER.  See  generally  for  regulations  as  to  and  offences  by, 
653  to  655. 

PAY,  personating  officer  to  obtain,  656. 

PEACE-  See  Surety  to  Keep  the  Peace  ;  Peace  Preservation  Act,  69  ; 
arrest  for  breach  of,  49  ;  power  of  J.  P. ;  4,  47. 

PEAS,  frauds  as  to,  392  ;  tee  Bread,  442. 

PEER,  may  be  bail,  99 ;  can  only  be  bound  to  the  peace  in  Q.  R,  284. 

PENALTIES.  See  Fines  ;  temission  of,  113  ;  application  of,  165,  349, 
389  ;  must  be  expressly  adjudicated,  162  ;  in  excise  cases,  501;  applica- 
tion in  fishery  cases,  510 ;  under  game  laws,  578 ;  officers  to  keep  account 
of.  382  ;  see  generally  fur  provisions  relating  to  the  collection  of,  382  to 
389. 

PER.TURY.  See,  generally,  655  ;  J.  P.  to  commit  party  ginlty  of,  656  ; 
witness  committing,  90  ;  admitting  to  bail,  95,  339  ;  what  it  is,  655  ; 
rules  to  be  observed  by  J.  P.  655  ;  when  may  be  prosecuted,  692. 

PERMITS,  not  producing  on  demand,  605. 

PERSONATION,  offence  of,  656,  648. 

PETTY  SESSIONS  clerk.    See  Clerk. 

PETTY  SESSIONS  district,  jurisdiction  in,  20,  21  ;  what  cases  may  be 
heard  out  of,  32,  327  ;  to  be  held  in  courthouse,  136,  326  ;  magistrates 
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PETTY  SESSIONS— con^nuerf. 
have  the  control  of  court-house,  826  ;  J.  P.  attending,  privileged  from 
arrest,  136  ;  constabulary  to  attend,  187  ;  dispute  in  fairs,  &c.  majbe 
heard  out  of,  136,  327  ;  pettv  sessions  is  an  open  court,  187  ;  when  to  be 
particularl}'  noticed  in  conviction,  169  ;  when  to  be  held,  322  ;  fraodm 
sale  of  goods  likewise,  137,  327  ;  is  a  court  of  record,  137  ;  distnct^ 
judicial  notice  of,  202  ;  formation  of  districts,  821 ;  where  court  to  be 
held,  322  ;  when  an  open  court,  137,  138,  827 ;  notice  of  alteration,  822  ; 
what  complaints  to  be  heard  in,  and  what  may  not  be,  32,  327  ;  boob 
being  detained,  364  ;  district  for  recovery  of  debts,  488. 

PHEASANT,  destroying  nest  of,  578  ;  tec  Game. 

PICTURES,  obscene,  645,  688  ;  damaging  works  of  art,  656. 

PIEK,  firing  guns  on,  456  ;  regulations  of,  ace  601. 

PIG,  impounded,  417  ;  fine  for  trespass  of,  420  ;  killing  or  stealing,  656. 

PIGEON,  shooting  at  house  pigeon,  575  ;  larceny  of,  480. 

PILOTS.  See  generally,  639  ;  compulsory,  id.  ;  keeping  public  house,  id. : 
misbehaving,  id. 

PIRACY,  felony,  656. 

PITCH,  having  in  dock,  &c.  608. 

PITMAN,  complaint  of  misbehaviour,  629. 

PLACE  to  be  stated  in  information,  127. 

PLANTS,  destroying,  439,  441 ;  stealing,  488. 

PLATE,  defacing  names,  crests,  a  felony,  656. 

PLAYING  games  on  public  roads,  898  ;  playing  unlawful  games,  597  ;  in 

towns,  689. 

PLOUGHS,  leaving  on  roads,  399. 

PLUMAGE  of  stolen  bird,  not  the  subject  of  larceny  at  common  law,  480. 

POACHING.    See  Game. 

POINTERS,  qualification  to  keep ;  aee  Gami. 

POISON,  using  for  abortion,  or  other  felonious  purposes,  453,  656 ;  puttuig 
in  rivers,  &c.  582,  430,  560. 

POLL,  interrupting  proceedings  at>  495  ;  personating  voter,  648. 

POOR,  election  of  guardians,  275  ;  see  generally  as  to,  656 ;  iliiiitiiig  wife 
or  child,  657,  658 ;  apprehension  of  offenders,  id. ;  street  beggars,  667,  481 ; 
power  to  remove  strollers  and  beggars,  481 ;  warrant  ma^  be  issned  by 
J.  P.  657  ;  penalty  for  innoculation,  658  ;  misbehaviour  m  worichoaMB, 
id.  ;  collection  of  rates,  660  ;  unroofing  dwelling  house,  Id.  ;  power  to 
prevent  the  spread  of  fevers,  481. 
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POOR  RATES,  warrant  of  distress,  14  ;  in  fishery  cases,  tee  Fibhibies  ; 
action  for  levying,  292  ;  embezzlement  o^  495  ;  distress  warrant,  355  ; 
collection  of  rates,  660. 

PORTER  of  coals,  472 ;  misbehaviour  of,  629  ;  as  to  wages,  409. 

PORTUGUESE  deserters,  harbouring,  640. 

POSSESSION  of  small  tenements,  407. 

POSTMASTER,  not  forwarding  appeal,  194 ;  to  give  receipts  for  informa- 
tion, &c.  sent  by  post,  334,  193. 

POST-OFFICE.  See  generally,  Afpendex,  660  ;  as  to  letter-carriers,  id. ; 
offences,  jurisdiction  of  J.  P.  19,  21 ;  cases  not  comprised  in  P.  S.  Act, 
368 ;  postage  stamps,  661 ;  notice  of  appeal  cannot  be  served  through  the 
post-office,  189. 

POSTAGE  stamps,  sale  of,  661. 

POTATO,  using  in  bread,  463  ;  stealing,  433  ;  damaging,  440. 

POTTERS,  complaint  of  misbehaviour,  429  ;  wages,  409. 

POULTRY,  stealing,  429 ;  unwholesome,  see  powers  as  to,  392. 

POUND.  Appendix,  661 ;  impounding  distress,  178,  415 ;  feeding  animal, 
417,  178  ;  establishment  of,  415  ;  licensed  pound-keeper,  id.  ;  keeper  to 
give  security,  416 ;  fees  to  be  allowed,  417 ;  table  of  fees  to  be  posted,  id. ; 
where  animals  to  be  impounded,  id.  ;  notice  of  impounding,  id.  ;  ftnimRl 
when  and  how  to  be  sold,  418  ;  offences  by  pound  keeper,  41S»  179  ; 
rescuing  distress  or  injuring  pound,  419  ;  persons  impounding  elsewhere, 
id.  ;  when  keeper  to  deliver  up  animal,  420,  421  ;  fine  for  wrongfully 
impounding,  id. ;  as  to  grazing  cattle,  420  ;  attempting  to  release,  661. 

POWDER  for  guns,  regulations  for  keeping,  601. 

POWER  of  attorney,  improperly  using,  469. 

POYNINGS*  Act,  8. 

PREACHER,  misusing,  &c.,  674. 

PRECEPT  to  restrain  waste,  see  280,  281. 

PRESENTMENT  relating  to  inquests,  249  ;  sessions,  under  Grand  Jury 
Act,  263  ;  J.  P.  to  hold  sessions,  id.;  J.  P.  to  be  chairman  at,  264 
declaration  to  be  made  by  J.  P.,  id. ;  promulgation  of  notices,  id,  265 
when  by  county  surveyor,  265  ;  claims  for  malicious  injuries,  265,  266 
application  to  sessions,  266  ;  as  to  posting  notices,  id.;  when  injury  done 
on  verge  of  two  counties,  267 ;   person  injured  to  give  in  examination, 
266  ;  to  what  sessions  application  to  be  niade,  267 ;  what  comes  within 
the  section,  269  ;  duty  of  sessions,  268  ;  endorsement  on  application, 
269  ;  time  when  to  be  made,  id. ;  duty  of  grand  jury,  id. ;  as  to  the  tra> 
verse,  id. ;  J.  P.  not  to  contract,  id.  ;  application  for  public  works,  272  ; 
application  to  be  decided  at  sessions,  id.  ;  as  to  maintenance  contracts, 
273  ;  when  application  for  work  over  £50,  id. ;  ordering  repair  of  sudden 
damage,  274  ;  J.  P.  may  grant  certificate  to  enter  land,  id.  ;  J.  P.  to  ap- 
point high  constables  or  collector,  id. ;  recognizance  of  appeal  from  applot- 
menty  id. 

33 
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PREVENTION  of  offences ;  power  to  i^prehend  ofilmder,  661. 

PREVIOUS  SENTENCE,  imprifionment  to  commence  on  expiratioD  of, 
349. 

PRIESTS.    See  Clebotman  ;  Church. 

PRINTS,  &c.  obscene,  in  towns,  688  ;  exhibiting,  645;  Hamjig-ing  works  of 
art,  656. 

PRIORITY  of  jurisdiction,  33. 

PRISONER,  conduct  of  constable  to,  54  ;  restoring  his  money,  55  ;  enape 
of,  56,  662  ;  how  examination  to  be  taken,  86,  835  ;  induced  to  confen, 
54  ;  caution  to,  86,  336  ;  right  to  have  witnesses  examined,  87  ;  remand- 
ing, 88,  105,  337 ;  to  what  prison  to  be  sent.  111  ;  entitled  to  copy  of 
examination,  90,  387 ;  warrant  to  commit,  113  ;  to  be  produced  by  jauor, 
106  ;  expense  of  conveying,  112,  360  ;  discharge  of,  113  ;  disposal  of,  in 
indictable  offence,  337  ;  when  convicted  for  a  subsequent  offence,  349  ;  re- 
ceipt for,  113,  360,  378  ;  for  debt,  485  ;  disobedience  of  prison  rules,  661. 

PRISONS,  to  what,  offender  to  be  sent,  111,  360  ;  in  case  of  drunkenncst, 
361 ;  regulation  of,  661  ;  offences  by  prisoners,  id. ;  spirits  in,  60 ;  as  to 
naval  prisons,  644  ;  rescuing  person  from,  662,  708. 

PRIZE  FIGHT  is  an  assault,  64. 

PROCEDENDO,  when  awarded,  225  ;  practice  as  to,  id. 

PROCEDURE,  forms  of,  365,  165. 

PROCESS,  to  enforce  appearance,  330  ;  form  of,  373  ;  in  cases  of  indict- 
able offences,  39,  40,  112,  130,  330  ;  in  cases  of  simmiaiy  jurisdiction,  33, 
129,  330  ;  tee  Summons  ;  form  of,  in  case  of  debts,  488  ;  fees  for,  489. 

PROCESSIONS.    See  Party  Prooessioks. 

PROCLAMATION,  under  Riot  Act,  65  ;  how  to  be  made,  id.  ;  form  of, 
id. ;  persons  not  dispersing  after,  66 ;  under  Party  Proceasian  Act,  70, 
649. 

PROCLAIMED  district,  having  arms  in,  456,  69. 

PROFIT  a  prendre,  570. 

PROHIBITION,  court  of  Q.  B.  will  grant  writ  of,  28 ;  what  it  is,  226 ; 
when  granted,  226  ;  effect  of  appeal  before  u>plying  for,  227  ;  practice  as 
to,  229,  230  ;  suspends  proceedmgs,  230  ;  affidavits,  230  ;  oosts  of,  231. 

PROMISSORY  NOTE,  forgery  of,  459  ;  right  to  recover  on  before  J.  P., 
485  ;  issued  for  less  than  20s.  void,  645  ;  causing  to  be  executed  by  focw 
or  fraud,  461. 

PROOF  of  negative,  126. 

PROPERTY,  valuation  of,  691 ;  describing  in  information,  127,  865  ;  de- 
scription in  conviction,  161,  365  ;  descaription  of  in  proceedings  geaenllj, 
365  ;  wilful  injuiy  to,  443 ;  demanding  by  force,  492 ;  lettitutioii  Ut 
ordered  on  larceny,  613 ;  when  brought  into  question,  26« 

PROSECUTE,  binding  parties  over  to,  89. 
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PROSTITUTES,  may  not  be  vagrants,  52  ;  night-waUdng,  Ac  688. 

PROVISIONS,  frauds  as  to,  892,  568  ;  offering  bad,  for  sale,  id. 

PROVISO,  negative  of,  142  ;  distinotion  between  and  exception,  id. 

PUBLICANS.  See  Licencb  ;  right  to,  617  ;  mode  of  obtaining  licence  to 
sell  spirits,  282,  605 ;  notice  of  intention  to  obtain  licence,  on  whom  to  be 
served,  id.,  id.,  663  ;  licences  granted  to  persons  licensed  the  year  before 
on  certificate  of  good  character,  663,  284  ;  hearing  application  at  Q.  S., 
283,  664  ;  objections  how  made,  283,  664  ;  certificate  refused,  an  entry  to 
be  i«ade  to  that  effect,  284 ;  certificate  of  the  clerk  of  the  peace,  665  ; 
app^  284  ;  licence  to  continue  in  force  pending  appeal,  285 :  not  a  case 
for  the  opinion  of  the  court  above,  210,  285 ;  transferring  Ucence,  285, 
618  ;  annulling  licence,  286  ;  persons  licensed  to  sell  spirits,  &c.  may  take 
out  Ucence  to  sell  foreign  wine,  665  ;  see  also  286,  for  power  for  keepers 
of  refreshment  houses  to  take  out  licence  to  sell  wine ;  persons  ob- 
taining licences  to  enter  their  name  with  clerk  of  the  peace,  665 ; 
register  to  be  kept,  666 ;  no  distiller,  brewer,  &c.  to  hold  a  Boenoe  for 
sale  of  beer,  &c.,  666  ;  hours  for  retsdlers  to  keep  open  house,  662,  666  ; 
power  to  justices  and  constables  to  enter  house  and  put  out  tipplers,  666, 
667,  662  ;  if  soldier  offends,  J.  P.  to  communicate  to  officer,  662,  667  ; 
persons  found  tippling  or  gaming  at  prohibited  hours,  662,  667 ;  overseers 
of  public  houses  appomted,  662,  667  ;  houses  to  be  dosed  in  case  of  riot, 
667 ;  display  of  banners,  flags,  &o.,  and  illegal  assemblies,  651,  662  ; 
retailers  giving  credit  to  servant,  Ac.  for  spirits,  &e,  cannot  recover,  668  ; 
hours  for  keeping  open  booths  and  tents  in  fairs,  662  ;  publican  may  sell 
at  fairs,  id.,  605  ;  tee  more  fully  as  to  licences  to  publicans,  617  ;  name  to 
be  put  over  door,  618 ;  statutes  against  spirit  licences  not  construed 
strictly,  618 ;  penalties  for  selling  without  licence,  605 ;  procedure  in 
case  of  sale  without  Ucence,  606  ;  entertaining  constables  in  towns,  689  ; 
or  prostitutes  or  thieves,  id. 

PUBLICATIONS,  blasphemous  UbeU,  461. 

PUBLICITY  of  proceedings,  187,  188,  827. 

PUBLIC  WORKS,  offences  connected  with,  668. 

PULLING  down  an  inhabited  house,  660,  604. 

PURSUIT,  arrest  after,  52. 

QUAKERS,  affirmation  by,  78  ;  their  ecclesiastical  dues,  669. 

QUALIFICATION  of  property  for  J.  P.  2  ;  to  sport,  see  Game. 

QUANTITIES  specified  in  convictions,  160. 

QUARTER  SESSIONS,  what  cases  to  be  sent  to,  102,  334. 

QUASHING  return  to  mandamus,  16. 

QUAY,  injuring,  669. 

QUEEN'S  BENCH  warrants,  40 ;  may  grant  a  rule,  9 ;  wiU  issue  a 
mandamus,  10;  or  criminal  information,  17;  granting  bail,  94  ;  iee  Man- 
damus ;  Cebtiobabi. 

QUEEN'S  GAP.    See  Fibhiries. 
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RABBIT&    SeeGAXE. 

RACES  with  hones  not  Olegal,  598 ;  seUiiig  spirits,  kc  at»  605,  662. 

RAIL,  stealing,  433 ;  damaging,  441. 

RAILWAYS,  appeals  by,  190 ;  tee  generally,  669  ;  placing  wood,  &c.  on 
line,  669  ;  oJQTenoes  upon,  id. ;  offences  connected  with,  669  to  672 ;  dis- 
putes  as  to  compensation,  670 ;  entering  lands,  671  ;  as  to  roads  sad 
bridges,  aee  675. 

RAPE,  offence  of,  672. 

RATES.    See  Poor  Rates  ;  certiorari  does  not  lie  to  review,  219. 

RECEIPT,  to  be  given  by  gaoler  for  prisoner,  113,  860  ;  mider  P.  S.  act 
not  subject  to  duty,  867 ;  form  of  receipt  for  prisoner,  878  ;  of  fines,  by 
whom,  384,  385. 

RECEIVERS  of  felons,  &c.  672  ;  of  stolen  goods,  485. 

RECOGNIZANCE  to  prosecute,  89,  861 ;  mode  of  binding,  861 ;  to 
appear,  form  of,  374  ;  form  of,  in  bail,  99,  374  ,*  of  bail,  acknowled^ng, 
id.  ;  of  bail,  returning,  100  ;  of  appeal,  before  commitment,  wairant  not 
to  issue,  104  ;  of  sineties  to  keep  ihe  peace,  241,  361 ;  mode  of  taking, 
241,  242  ;  transmission  of,  242 ;  clerk  neglecting  to  return,  324  ;  or  not 
preparing  same  properly,  id. ;  forfeiture  of,  id. ;  of  the  discharging,  245 ; 
mode  of  binding  by,  241  ;  amount  of,  241,  362  ;  what  it  should  oontaiD, 
241,  362 ;  not  to  offend  again,  bad,  583;  to  be  in  form  to  act,  241,  362;  to 
whom  to  be  forwarded,  334,  362  ;  estreating,  191,  354  ;  of  i^jpeal,  186, 
190,  352  ;  of  case  stated,  208,  212  ;  fee  on,  213 ;  of  appeal,  estreatiBg, 
854  ;  of  appeal,  transmission  of,  194,  352 ;  by  railway  company,  190  ;  bv 
married  woman  or  infant,  190 ;  form  of,  on  case  stated,  672  ;  by  P.  S. 
clerk,  310  ;  form  of,  815  ;  fee  on,  316,  361 ;  how  disposed  of,  362,  100 ; 
mode  of  transmitting,  384,  114,  194,  362  ;  mode  of  estreating  at  quarter 
sessions,  362  ;  in  case  of  larceny,  613 ;  estreating  under  fines  act,  388 ; 
by  J.  P.  to  prosecute  certain  o&oices,  692 ;  in  game  cases,  682. 

RECREATION  grounds  for  children,  &c.  673. 

RECRUITS,  stamp  on  attestation,  320. 

REFORMATORY  schools,  juvenile  offenders  sent  to,  608. 

REFRACTORY  witness,  form  of  warrant,  376.  ^ 

REFRESHMENT  HOUSES.    See  Licences  ;  also  678. 

REFUSAL  of  J.  P.  to  act.  9,  11,  18. 

REGIMENTALS,  unproperly  purchasing,  678. 

REGISTRAR,  to  be  accounted  with  for  stamps,  818 ;  salary  of,  314 ; 
account  of,  314  ;  of  joint  stock  company,  607. 

REGISTRY  of  ships,  rules  as  to,  684. 

RELIGION,  Ubels  against,  616. 

RELIGIOUS  worship,  disturbmg,  678. 
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REMAND  of  prisoner,  88, 105,  887  ;  commitment  upon,  89  ;  distmffuiBhed 
from  committal,  105,  89  ;  jailor  to  produce  priioner,  106  ;  in  indictable 
oflfences,  not  exceeding  eight  days,  105,  887  ;  not  accounting  for  stolen 
property,  105 ;  on  arrest,  form  of  warrant,  876  ;  in  case  of  larceny,  618. 

BEMISSION  of  fine,  113,  168,  424. 

REPLEVIN.  See  Dibtrbsb  ;  none  under  acts  relating  to  wei^miasters,  693. 

REPLY  on  hearing  of  case,  344,  148 ;  examination  of  witnesses  in  reply, 
143. 

RESCUE  of  distress,  674 ;  from  prison,  id.  708  ;  from  custody,  id. 

RESERVATION  of  sporting,  570. 

RESERVOIR,  bathing  in,  460 ;  putting  dog  in,  id. ;  nuisance  in,  id. 

RESIDENCE,  when  essential  to  give  jurisdiction,  20  ;  jurisdiction  in  case 
of  debts,  488. 

RESISTING  anest,  42. 

RESPITING  appeal,  196. 

RESTITUTION  of  piY>perty  when  not  stolen,  58  ;  J.  P.  acts  on  his  own 
responsibility,  58  ;  of  property  ordered,  when  conviction  had  under  the 
Larceny  Act,  613. 

RESTRAINING  waste.    See  Landloed  and  Tenant. 

RETURN  to  writ  of  certiorari.  See  CsBnoKABi ;  mandamus  to,  affidavit 
not  stamped,  15;  practice  as  to,  16;  of  warrant  to  arrest,  44;  of  warrant 
of  commitment,  103 ;  of  informations,  &c.  114,  334  ;  clerk  neglecting  to 
return  them,  or  recognizance  or  examinations,  324  ;  of  recognizances,  100, 
862 ;  of  cases  out  of  P.  S.  148,  347  ;  of  conviction  to  Q.  S.  not  necessary, 
170,  347  ;  of  order  to  Q.  S.  cannot  be  amended,  171 ;  of  conviction  can 
be  amended,  id.  ;  to  habeas  corpus,  215,  216  ;  of  cases  of  constabulary, 
347,  148  ;  of  unexecuted  warrants,  180,  361 ;  of  certain  cases  to  Q.  S.  or 
102,  334. 


RETURNING  from  transportation,  674. 
RETURNING  OFFICER,  iUness  of,  495. 

REVENUE,  mode  of  conducting  proceedings,  144,  497 ;  as  to  form  of 
convictions,  149 ;  cases  not  comprised  in  P.  S.  Act,  368  ;  officers  of,  may 
enter  land,  580. 

REVIEWING  decision  of  justices,  12,  553. 

REWARD,  improperly  taking,  674. 

RICE.    See  463 ;  frauds  as  to,  563,  392. 

RIDING  over  a  person,  an  assault,  64. 

RIGHT  claim  of  a  defence  in  summary  proceedings,  26,  143. 

RIOT,  compromise  of,  37 ;  duty  of  magistrates  in,  47,  64  ;  defined,  60  ; 
arrest  for  offence  of,  50  ;  meaning  of  the  words  in  the  ac^  65  ;  statuteti 
relating  to,  id. ;  the  Riot  Act,  id. ;  making  proclamation,  id.  ;  penalty  on 
persons  not  dispersing,  66  ;  how  persons  to  be  dispersed,  id. ;  duties  of 
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RIOT— ccnHnutd. 

private  persons  in  case  of,  67 ;  reading  the  Kiot  Act,  68 ;  rioters  demofirii- 
ing  buildings,  674 ;  duty  of  retired  constable  to  act,  478 ;  Me  Pabtt  Pbo- 
CE88I0KB,  648. 

RIVER.  See  Febheries  ;  when,  forming  bonndaiy  of  two  connties,  23 ; 
offence  committed  on,  where  to  be  heard,  25  ;  offences  on  boundary  riven 
in  fishery  cases,  538 ;  may  be  a  highway,  604 ;  bathing  in,  606 ;  obstructing 
a  navigable  river,  645. 

ROADS.  See  Hiohwat  ;  and  tee  generally,  674,  676  ;  offences,  on  arrest 
for,  52  ;  injuries  to  pubHc  roads,  394  ;  vested  in  trustees,  id. ;  omitting  to 
scour  ditches  and  drains,  id.  ;  building  houses  within  thiiiy  feet,  id. ; 
deepening  ditches  wrongfully,  id. ;  altezuig  fences  wrongfully,  395 ;  what 
is  Uie  centre,  id. ;  scrapmg  roads  or  cutting  sides,  kc  id. ;  damaging  gate, 
rail,  bar,  or  fence,  896  ;  damaging  milestone,  id.  ;  when  new  road  to  be 
used,  id. ;  hedges  and  trees  to  be  pruned,  897 ;  nuisances  on,  898 ;  turning 
horses,  cattle,  &c.  loose  on,  id.  ;  negligence  in  driving  cattle,  kc  id. ; 
flying  kites  or  playing  game  on,  id. ;  sliding  on,  id. ;  fireworks,  using  on, 
id.  ;  leaving  carts,  ploughs,  &c.  on,  899  ;  slaughtering  beasts  on,  id. ; 
laying  timber,  stones,  &c.  on,  id.  ;  scalding  casks,  winnowing  ooni, 
id. ;  unmuzzled  dogs,  &c.  399,  400 ;  when  a  dog  may  be  said  to  be  at  large, 
400  ;  drying  flax  or  burning  weeds  on,  id. ;  carrying  timber  on,  id. ;  sdl- 
ing  horses  or  other  animals  on,  id. ;  obstructing  free  passage  on,  404 ; 
pigs,  &c.  trespassing  on,  400  ;  when  surveyor  or  contractor  finable,  401 ; 
assaults  on,  id.  ;  as  to  number  of  passengers,  &c.  id. ;  as  to  luggage,  kc 
id. ;  furious  driving,  404  ;  offences  on,  as  to  carts  and  cars,  408  ;  miscon- 
duct of  drivers,  402 ;  rules  of,  404  ;  names  on  carts,  &c  403 ;  children  not 
to  drive,  405  ;  special  proceedings  for  ofifenoes,  id. ;  removal  of  nmsanoes 
on,  406  ;  compensation  for  damage  on,  id.  ;  using  arms  on,  398  ;  service 
on  book  keeper,  407 ;  destroying  game  or  rabbits  on,  586 ;  as  to  rulwavs, 
see  675 ;  special  provisions  as  to  offences  on  roads  and  footpaths  in  towns, 
687. 

ROBBERY,  a  felony,  676. 

ROCKETS  AND  MORTAR  to  be  provided  in  harbour,  602. 

ROUT  defined,  62 ;  duties  of  J.  P.  in  dispersing,  64. 

RUBBISH,  laying  on  roads,  398. 

RULE,  See  Mandamus  ;  on  J.  P.  to  proceed,  9,  292 ;  when  refused,  9 ; 
no  responsibility  for  obeying,  12  ;  of  Q.  B.  to  state  a  case,  209  ;  of  the 
road,  404. 

RYE,  frauds  as  to,  392  ;  see  Bb£ad. 

SACRILEGE,  676. 

SAILOR.    See  Mkrchant  Shipping  ;  Skamkn. 

SALE  of  cattle,  &o.  on  roads,  400. 

SALMON.    See  Fishebies. 

SALVAGE.    See  Wreck  and  Salvage. 

SAVINGS'  BANK,  J.P.  to  approve  of  rules,  459  ;  treasurer  or  trustee  re- 
fusing to  account,  id.  ;  forging  certificate,  460  ,*  embenlemeDt^  kc,  by 
servants,  &c.  id. 
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SCH00LMA8TEB,  diiputes  about  wages,  410. 

SCHOOLS,  industrial,  sending  boys  to,  607  ;  reformatory,  sending  juvenile 
offenders  to,  608. 

SCIENTER,  when  to  be  alleged  in  conviction,  155. 

SCOFFING  at  Scriptures,  460. 

SCOTLAND,  offences  committed  in,  24  ;  backing  warrants,  45. 

SCRIPTUBES.    8u  Blasphjoct,  461. 

SBA,  jurisdiction  of  J.  P.  over  offences  committed  at,  22 ;  committal  of 
crime  on,  information,  828  ;  feloniously  wounding  on,  606  ,*  bathing  pub- 
licly in,  606. 

SEA  SHORE,  between  high  and  low  water,  23. 

SEALING  not  necessary  on  warrant  to  arrest,  41,  175,  365. 

SEAL  MASTER,  duty  as  to  linen,  623. 

SEAMEN,  merchant,  jurisdiction  of  J. P.  21 ;  assaults  on,  448  ;  death  and 
wiU  of,  635  ;  discharge  of,  id.;  landing  seamen,  636  ;  wages,  636,  410  ; 
serving  in  slave  ships,  677 ;  not  providing  proper  food,  636 ;  accommo- 
dation for,  636 ;  misconduct  of,  637 ;  owners  and  masters  of  ships  vio- 
lating orders  of  board  of  trade,  634 ;  penalty  for  taking  fee  for  hire  of, 
685  ,*  as  to  certificate,  id.  ;  falsifying  agreements  with,  and  other  offences 
as  to  agreements,  id.;  desertion  by  seamen,  637  ;  master  not  keeping  log 
properly,  638  ;  regulations  for  safety  and  prevention  of  accidents,  id.; 
regulations  as  to  pilotage  and  compulsory  pilotage,  639  ;  as  to  light- 
houses, 639  ;  wreck  and  salvage,  639,  Me  tit.  Wreck  and  Salvage,  704; 
receiver  of  wreck  has  no  power  over  seamen,  id. ;  but  crew  may  be 
examined,  705 ;  regulations  as  to  marine  stores,  640  ;  merchant  sea- 
men's fund,  640  ;  deserters  from  foreign  vessels,  id.  ;  offences  relating  to 
passenger  ships,  id.;  offence  of  not  takmg  in  sufficient  water,  641  ;  offences 
by  passengers,  id.;  breach  of  bye-laws,  642  ;  offence  of  swearing,  681. 

SEARCHING  prisoner,  ^^, 

SEARCH  WARRANT,  how  obtained,  56  ;  form  of,  57,  378  ;  direction 
and  execution  of,  id.;  goods  and  party  to  be  attached,  id.  ;  disposal  of 
goods,  58  ;  party,  how  disposed  of,  id. ;  in  Dublin  metropolis,  59  ;  for 
illicit  spirits,  id.;  searching  gaol  for  spirits,  60 ;  for  arms,  69  ;  for  explo- 
sive substances,  450 ;  no  second  search  imder  same  warrant,  177. 

SECOND  appeal  cannot  be  had,  202 ;  offence  how  stated  in  conviction,  160. 

SECRETARY  of  State,  warrant  by,  to  arrest,  40  ;  of  grand  jury,  duty  as 
to  petty  sessions,  322. 

SECURITY  in  case  of  stolen  goods,  58  ;  tet  Recognizance. 

SEIZURE  of  forfeited  goods  to  excise,  498. 

SELLING  office  or  appointment,  647  ;  cards  improperly  stamped,  647, 
648  ;  9tt  Game,  Publican. 

SEPARATISTS,  mode  of  swearing,  78,  80. 

SERVANT.    Su  Mabteb  and  Servant. 
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SERVICE  of  writ  of  mandamus,  14  ;  of  rammonses.  tor  Scmmobb  ;  in  cMe 
of  overbolding  tenant,  279  ;  of  notice  of  i^ipeal,  jee  Afpeal,  None*. 

SESSIONS.  See  Appeal  ;  Special  SBSsiosfB;  PRBBEsnncyT  Smebom; 
ytMMLning  of  term  *  next '  Besaions,  19S. 

SET  OFF  in  case  of  claim  for  debt,  491. 

SETTERS.    See  Gams. 

SEVERAL  offences  in  one  conviction,  156 ;  ofenden  in  one  conviction,  1!>7 ; 
mode  of  proceeding,  676,  677. 

SEWERS  in  towns,  regulations,  6S8. 

SHEEP,  impounded,  416  ;  fine  for  trespass  of«  420 ;  infected,  removal  of, 
481  ;  bitten  by  dogs,  581  ;  larceny  of,  677  ;  mtJidoualy  killing,  id. . 
cruelty  to,  483. 

SHERIFF,  not  to  act  as  J.  P.  in  his  county,  6  ;  warrant  directed  to,  41  : 
may  arrest  for  breach  of  the  peace,  48  ;  has  the  control  of  the  consty 
court  house,  326 ;  not  to  levy  fines,  383  ;  indictable  for  neglecting  dot?, 
684. 

SHEWING  cause  in  mandamus,  15  ;  in  prohibition,  230. 

SHILLIN,  frauds  as  to,  392. 

SHIPWRECKED  goods  found  in  possession  of  person,  434  ;  offering  for 
sale,  435. 

SHIP,  offences  committed  on  board,  jurisdiction,  21  ;  master  to  report  arri- 
val  of,  602  ;  unserviceable,  to  be  removed  from  harbour,  id.  ;  entering 
harbour  to  be  dismantled,  id.  ;  to  have  substantial  hawsers,  &c.  id.  ;  dis- 
charge of  cargo,  id. ;  searching  ships,  603  ;  having  shotted  guns  in  bar 
bour,  603  ;  endangered  by  false  lights,  677 ;  setting  fire  to,  id.  ;  wound- 
ing in  ship,  603  ;  master  of,  see  generally,  632. 

SHOOTING,  attempting  felony,  677  ;  signing  informations,  13. 

SHOPMAN,  larceny  by,  609. 

SHORE  of  sea  may  be  used  by  fishermen,  &c. ;  See  Fibhsbisb. 

SHOWS  in  towns,  streets.  Sec.  686  ;  obstructing  roads,  404. 

SHRUBS,  injuring  or  destroying,  439  ;  stealing,  481,  432. 

SIGNING  warrant,  41  ;  informations,  85  ;  warrant  of  commitOMiit,  110 : 
nummons,  130  ;  not  in  blank,  130,  381  ;  depositions,  336 ;  need  not  be 
signed  if  illegal,  168  ;  conviction,  168. 

SILK  winding,  508. 

SKIN  found  in  possession  of  any  person,  430. 

SKINNING  surface  of  conmion,  475. 

SLAUGHTER  HOUSES,  regulations  as  to,  in  towns,  691  ;  to  have 
over  the  door,  484  ;  nuisance,  481. 
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SLAUGHTERING  catUe,  &c.  on  roads  and  ttreet,  899,  467,  687. 

SLAVES,  embaridng,  &c.  in  ship,  677 ;  dealing  in,  id. ;  seamen  serving  in 
slave  ship,  id. 

SLIDE,  making  upon  roads,  398. 

SLUICES,  malicious  injuries  to,  643. 

SMALL  POX,  inoculating  for,  658. 

SMOKE  prevention  in  towns,  691. 

SMUGGLING,  rescuing  seized  goods,  677;  carrying  away  illicit  spirits,  &c. 
678  ;  making  signals,  &c.  id. ;  concealing  goods,  id. 

SNARES,  using,  to  kill  game,  tee  Game. 

SNIPE.    SeeGAXE, 

SNOW,  sliding  on  roads,  898  ;  tracing  game  in,  575. 

SOAP-HOUSE,  nuisance,  481. 

SOCIETY,  friendly,  569  ;  unlawful,  646. 

SOLDIER,  desertion  of,  492,  678 ;  trespassing  in  pursuit  of  game,  575  ; 
personating,  to  get  money,  656  ;  offences  by,  in  public  houses,  662  ;  ap- 
prehension of  deserters,  678  ;  regulations  as  to  billets,  id. ;  swearing,  681. 

SOLEMN  DECLARATION,  form  of,  872. 

SOLICITOR.  See  Attorney  ;  may  appear  without  client,  829  ;  right  to 
be  present,  827 ;  right  to  make  defence  and  examine  witnesses,  827. 

SOLVENCY  of  bail,  97,  98. 

SPAWNING  fish.    SeeYmsxBJxs, 

SPEAR.    See  Fibhirixs. 

SPECIAL  case  stated  for  opinion  of  court,  205  ;  constables,  appointment 
of,  478. 

SPECIAL  sessions,  what  it  is,  261 ;  diffisrent  from  petty  sessions,  id. ; 
manner  of  holding,  id.;  to  revise  jury  lists,  id.;  certiorari  for  quajBhing 
jury  lists,  id. ;  tee  Pbebentment. 

SPEECHES  on  hearing  case,  summaiy  proceedings,  188,  143,  344 ;  in 
opening  case,  139. 

SPENT  fish.    See  Fishsbies. 

SPIRITS.  See  Licence  ;  search  warrant  for  illicit,  59,  678  ;  in  gaols,  60 ; 
not  to  be  sold  in  court-houses,  326. 

SPOILED  stamps,  allowance  for,  313. 

SPORTING,  whose  right,  571. 

SPORTS  not  to  take  place  on  a  Sunday,  680 ;  on  public  roads,  398. 
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SPBING-GUNS,  eettisg,  679. 
STABLE,  Betting  fire  to,  457. 

STAMPS  not  need  in  mandamus,  15  ;  not  charged  on  receipts  given  under 
Petty  Sessions  Act,  867 ;  nor  upon  affidavits  in  crown  office,  220  ;  in 
Ueu  of  fees  to  P.  S.  derk,  311;  commissionerB  to  provide  dies,  id. ;  allow- 
ance for  spoiled  ones,  313  ;  issued  by  constabulary,  id. ;  scale  of,  315 ; 
general  rule  to  guide  clerk,  316 ;  when  necessary  or  unnecessary,  316,  320  ; 
on  cases  of  debts,  487;  on  process,  &c  in  recovering  debts,  487;  tet 

•  generally,  679  ;  on  pUying  cards,  id. ;  selling  without  licence,  679 ;  post- 
age, sale  of,  661. 

STANDARD  for  weights  and  meatuies,  996 ;  duty  of  grand  jury,  id.  ; 
sub-standard,  id. 

STARVING  apprentice  or  servant,  679. 

STATEMENTS  to  be  returned  for  trial,  114,  194,  834  ;  mode  of  making 
the  return,  id. ;  of  case  and  reply,  139,  844  ;  of  accused  party,  stamp  not 
necessary,  316  ;  of  prisoner,  how  taken,  86, 87,  836 ;  of  accused,  how  dis- 
posed of,  838 ;  of  accused,  form  of,  872. 

STATION  or  warehouse,  setting  fiie  to,  457. 

STATUTE,  when  it  applies  to  Ireland,  8  ;  construction  of,  9  ;  when 
remedy  by,  ousts  action,  23. 

STEALING  by  juvenile  offender,  891,  123  ;  see  Labcent. 

STEWARD  summoned  in  absence  of  master,  411. 

STILE,  injuring  or  destroying,  441 ;  possession  of  stolen,  433. 

STILLS.  See  Illicit  Distillation,  604,  605 ;  of  chemists  to  be  licensed, 
618. 

STIPENDIARY  magistrate!,  how  appointed,  1 ;  not  to  hold  other  offio^ 
6 ;  local  extent  of  jurisdiction,  18  ;  may  act  alone  under  Criminal  Justice 
Act  and  Consolidated  Acts,  32. 

STOLEN  property,  search  warrant  for,  56  ;  yam,  search  warrant  for,  id. ; 
disposition  of  stolen  property,  58  ;  goods,  securi^  given  for,  58  ;  accused 
liable  to  indictment  or  summary  conviction,  59 ;  Me  Labokrt  Act,  427 
to  437 ;  shipwrecked  goods,  484 ;  receiving  stolen  prc^wrty,  69,  435 ;  les- 

titution  of,  58. 

STONES,  taking  from  side  of  road,  895 ;  drawing  on  roads,  896 ;  laying 
on  roads,  899  ;  throwing  into  dock,  &c.  603. 

STOPPING  cart,  &c.  laden  with  provisions,  448. 

STORES  of  war  and  navy,  embezzlemeut  of,  495 ;  for  marine  pnrposeB, 
640. 

STRANGERS  may  be  arrested  and  questioned,  679 ;  removal  of  stroUoi, 

481. 

STRAW,  laying  on  roads,  399  ;  setting  fire  to,  457. 
STRAYING  animals.    See  Pound. 
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STREETS,  obstracting,  898  ;  beggars  in  streetB,  657;  offences  in  towns, 
686,  687 ;  offences  on  streets,  898,  899 ;  breaking  up  without  notice,  599. 

STROEEAUL.    See  Fisheries. 

STROLLING  vagabonds,  removal  of,  481. 

SUBORNATION.    See  Pebjurt. 

SUBPCENA  out  of  crown  office,  183 ;  when  it  will  issue,  and  to  what 
court,  id. ;  attachment  for  disobeying,  id. 

SUB-SHERIFF  not  to  act  as  J.  P.  in  his  county,  6. 

SUDDEN  damage,  repair  of,  274. 

SUFFOCATE,  attempt  to,  680. 

SUGAR,  may  be  used  in  bread,  468 ;  excise  licence  on,  617. 

SUMMONS,  jurisdiction  of  J.  P.  to  issue,  25,  330 ;  to  compel  appearance, 
38,  330  ;  may  be  directed  by  mandamus,  13  ;  in  what  district  it  may 
issue,  25  ;  form  of,  38,  371 ;  not  to  be  signed  in  blank,  831,  88  ;  practice 
as  to  filling,  id. ;  for  attendance  of  witness,  77  ;  defect  in,  on  examina- 
tion, 86 ;  when  necessary  to  give  jurisdiction,  117,  118 ;  when  necessary, 

129  ;  in  case  of  overholding  tenants,  279  ;  when  J.  P.  boimd  to  issue  one, 

130  ;  form  given  by  statute,  129,  130  ;  warrant  may  issue  if  not  obeyed, 
129,  331 ;  to  oompel  attendance  of  witness,  129,  331 ;  to  be  signed  by 
J.  P.,  130  ;  to  bear  stamp,  id. ;  need  not  be  sealed,  id. ;  attendance  on, 
id.  ;  service  of,  how  effected,  130,  131,  331,  882  ;  by  whom  to  be  served, 
132,  331 ;  employment  of  summons  servers,  132,  331 ;  proof  when  origi- 
nal lost,  132 ;  service  when  to  be  made,  id. ;  no  objection  to  form  of,  133 ; 
appearance  ciu'es  defect  in,  133  ;  out  of  crown  office,  133  ;  withdrawing 
summons,  133  ;  fee  on,  315 ;  in  summary  proceedings  to  issue  before 
warrant,  330 ;  in  excise  case,  502 ;  server,  oflfences  by,  364  ;  varying 
from  conviction,  160. 

SUMS  specified  in  convictions,  160. 

SUNDAY,  persons  may  be  arrested  upon,  40 ;  warrant  of  commitment  on, 
113  ;  notice  of  appeal  upon,  189  ;  not  counted  in  notice  of  case  to  be 
stated,  205 ;  judicial  acts  cannot  be  done  upon  Sunday,  249 ;  inquest 
cannot  be  held  on,  249  ;  warrant  to  arrest  may  issue  on,  330 ;  no  process 
for  recovery  of  debts  on,  487 ;  killing  game  on,  578  ;  form  of  information 
for  using  a  gun,  &c.  on,  596  ;  playing  billiards  on,  598 ;  baking  bread  on, 
465  ;  sale  of  spirits,  &c.  on,  662 ;  hrea^  of ;  $ee  680,  681 ;  form  of  con- 
viction, 681 ;  master  of  vessel  shipping,  Ac.  goods  on,  610 ;  aee  tit. 
Fisheries,  as  to  right  to  keep  passes  for  fish  open  upon  Sundays. 

SUPERINTENDENCE  of  prisons,  661. 

SUPERSEDEAS  suspends  justices,  1 ;  form  of,  7. 

SUPPLICAVIT,  writ  of,  245. 

SURETIES,  when,  cannot  attend  at  the  gaol,  96 ;    number  of,  in  baU,  98 
who  may  be,  99  ;  oath  to  be  administered  to,  241,  242. 
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SURETIES  FOB  GOOD  BEHAVIOUR,  for  what  granted,  234  ;  ankfao- 
rity  of  J.P.  totake,  id.;  what  it  includes.  235;  when  required,  2S5 ; 
articles  of  the  peace  in  Q.  B.,  237  ;  how  granted,  237  ;  the  warrant,  238 ; 
of  the  number  of  sureties,  240  ;  of  the  amount  to  be  bound. in,  id.  ;  focm 
of  oath,  241,  242  ;  separate  recognizance  required,  241  ;  form  of  recogni- 
zance, id.,  242 ;  mode  of  taking,  241  ;  transmission  of  recognizance,  ^; 
forfeiture  of  recognizance,  id.  ;  when  not  forfeited,  244  ;  of  the  diachaige 
of  the  recognizance,  245. 

SURETIES  OF  THE  PEACE  mentioned  in  the  commission,  4  ;  on 
default,  term  of  commitment,  109 ;  jurisdiction  to  take,  232  ;  for  wfasl 
granted,  232  ;  J.  P.  cannot  convict  against  will  of  party,  233  ;  who  may 
demand  it,  id.  ;  form  of  warrant,  238,  240 ;  for  how  long  party  should  be 
committed,  239  ;  of  the  number  of  sureties,  240  ;  of  the  amount  of  the 
security,  id.  ;  oath  to  be  administered,  241,  242  ;  condition  of  reoogni- 
zance,  241  ;  separate  recognizance  required,  241  ;  form  of  reoognizanoe, 
241,  583  n.  ;  mode  of  taking,  241,  242  ;  transmission  of  reoognizanoe, 
242 ;  forfeiture  of  recognizance,  242 ;  when  not  forfeited,  244 ;  of  the 
discharge  of  recognizance,  245  ;  mandamus  to  take,  245. 

SURPLUSAGE  does  not  vitiate  conviction,  169. 

SURVEYING  line  of  road,  676. 

SWEARING,  offence  of,  681. 

SWEEPS.    See  appendix,  tit  Chimnbt  Sweeps. 

SWINDLERS,  penalty  against,  in  towns,  599,  689. 

SWINE,  trespassing  on  roads,  400  ;  trespass  of,  420 ;  impounding,  416. 

TAR,  having  m  dock,  &c  603. 

TELEGRAPH,  injuring  or  attempting  to  injure,  441,  442,  681. 

TENANT.  See  Landlord  and  Tenant  ;  in  common,  describing  propert? 
of,  127  ;  of  house  in  village,  &c.  407  ;  recovery  of  possession  from,  id.; 
what  notice  necessary,  id.  ;  right  to  game,  571  ;  larceny  by,  681. 

TENCH.    See  Fisheries. 

TENDER  of  amends,  294. 

TENEMENTS,  possession  of  small,  in  towns  and  villages,  407;  how 
recovered,  id. ;  tee  Landlord  and  Tenant. 

TENTS,  selling  spirits  in,  662,  681. 

THEATRE,  offences  in,  681 ;  Dublin,  id. ;  obstructions  near  to,  686. 

THIMBLERS.    See  Games  and  Wagers. 

THOROUGHFARES,  obstructing,  414. 

THREAT,  not  an  assault,  64. 

THREATENING,  by  constable  to  prisoner,  54  ;  letters,  ■endiqcb  Ice  682 ; 
to  accuse  of  a  crime,  id. ;  inducing  person  to  take  oaths  by,  703. 
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THBESHINO  machineB,  malidoiu  injuriee  to,  625. 

THRESHING  on  iomI  side,  899. 

THBOWING  down  buildings,  &c.  660. 

TIDB  GUAGE  to  be  kept  in  harbour,  602. 

TIMBEB,  laying  on  roads,  899  ;  damage  done  in  harbour,  682  ;  how  to  be 
carried  on  road,  400 ;  marked  embezzlement  of,  495 ;  offence  with  in 
towns,  682  ;  building  with  bad  wood,  id. 

TIME,  limitation  of,  84, 142,  829  ;  computation  of,  35  ;  to  be  stated  in  in- 
formation, 127  ;  as  evidence  of  offence,  141 ;  of  action,  how  reckoned,  801. 

TIPPLING,  ofiance  of,  662,  667 ;  when  not  more  tiian  Is.  recoverable,  682. 

TITLE,  question  of,  ousts  jurisdiction,  26 ;  J.  P.  to  see  that  it  is  a  Ixmd  fide 
daim,  26,  28  ;  assault  arising  out  of  dispute  as  to  title  justified,  450. 

TITHE  RENT  CHARGE,  J.  P.  to  ascertain  averages,  688  ;  jurisdiction 
of  J.  P.  id. 

TOBACCO,  ofience  of  smuggling,  688. 

TOLLS,  police  not  to  pay,  479  ;  demanding  from  mail  coach,  &c  660 ;  on 
railways,  disputes  as  to,  670  ;  in  fairs  and  markets,  683. 

TOWNLAND  annexed  to  petty  sessions  district,  20,  825. 

TOWNS*  IMPROVEMENT.    See  act  extracted,  684  to  690. 

TRACING  game  in  snow,  578. 

TRAINING  to  use  of  arms,  70. 

TRANSMITTING  prisoner  to  counfy  where  o£Eenoe  committed,  888  ;  in- 
formation, &c.  884. 

TRANSPORTATION,  returning  from,  674. 

TRAVELLER,  commercial,  embezzlement  by,  495 ;  may  obtain  refresh- 
ment on  Sunday,  662. 

TRAVERSE.    See  PsxeoENncsNT  Sessions. 

TREASON,  bail  not  to  be  admitted,  841 ;  information  of  committal  of,  828. 

TREASURER  of  county,  J.  P.  voting  for,  2  ;  not  to  act  as  J.  P.  6  ;  of 
county,  not  posting  notice  of  applotment,  600  ;  embeszlement  by,  495. 

TREATING  at  elections,  offence  of,  495. 

TREES>  injuring  or  destroving,  489  ;  stealing  in  pleasure  grounds,  481  ; 
waste  by  tenant  as  to,  280 ;  stealing  young  trees,  482 ;  doing  damage  to, 
443 ;  possession  of  stolen,  488  ;  by  road  side  to  be  pruned,  897  ;  season 
for  cutting,  &c.  898. 

TRESPASS.  See  Pound  ;  of  persons,  898  ;  when  done  under  colour  of 
titie,  894,  27,  28,  558 ;  in  any  field,  ^8  ;  in  any  garden,  id. ;  in  any 
wood  or  plantation,  id. ;  second  offence,  id.  ;  means  intended  trespass, 

84 
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TRESPASS— eontimied. 
691 ;  of  grazmg  cattle,  420  ;  of  animalw,  regolatioiis  as  to,  id.  ;  feet  for, 
id. ;  in  pasture,  or  meadow,  or  crop,  421  ;  inveetigation  oi  case  by  J.  P. 
id.  ,*  fences  ordered  to  be  repaired,  422  ;  appoiatment  of  arbitrator  «r 
valuator,  423  ;  in  cburchyard,  460  ;  in  pomiit  of  fisbing,  431,  529 ;  tbe 
tackle  ol  anglers  may  be  taken,  481 ;  in  taking  boat  or  cot,  529 ;  in 
pursuit  of  game,  570  ;  in  game  case,  form  of  oonTiction,  595  ;  on  rail- 
ways, puniumient  o^  671 ;  action  for,  against  J.  P.  291. 

TROUT.    See  Fishkbub. 

TRUSTEE,  fraud  by,  691. 

TUITION,  disputes  as  to,  410. 

TURF,  laying,  on  roads,  S99  ;  no  oflfenoe  punishable  by  smnmaxy  convic- 
tion for  stealing,  434 ;  setting  fire  to^  457 ;  cutting  from  side  of  road,  885. 

TUECNFIKE  gate,  injuring,  396. 

UMPIRE  in  case  of  trespass  or  damage,  422. 

UNDERWOOD,  injuring  or  destroying,  489 ;  stealing  or  Hommging  with 
intent  to  steal,  432 ;  possession  of  stol^  488. 

UNION,  act  of,  8. 

USE  and  occupation  debts  under  £2  not  recoverable  before  J.  P.  491. 

UNLAWFUL  ASSEMBLIES  defined,  62 ;  duty  of  magistrates  in  dii- 
persing,  64  ;  unlawful  societies,  646. 

UNSTAMPED  newspaper,  duty  of  police,  478. 

UTTERING  false  coin,  472. 

UNWHOLESOME  MEAT,  offazing  for  sale,  892 ;  fraudulently  pondissed, 

563  ;  when  exhibited  in  towns,  685. 

VACCINATION,  658,  691. 

VAGABONDS,  removal  of,  481 ;  tee  Poor. 

VAGRANCT,  need  not  to  be  heard  in  petty  sessions,  82,  327. 

VAGRANTS,  arrest  of,  52  ;  prostitutes  ma^  not  be,  id.  ;  may  be  removed, 
481 ;  punishment  of,  657  ;  sent  to  industnal  schools  as  children,  607. 

VALUABLE  SECURITY,  stealing,  691. 

VALUATION  of  property,  691;  obstructing  ofiSoer,  id.;  power  to  i^ypeal,  id. 

VALUATOR  in  case  of  trespass  or  damage,  422. 

VALUE  of  goods  in  excise  cases,  how  ascertained,  500  ;  compenaatkni  for 
value  of  articles  stolen,  436,  615 ;  in  case  of  damage,  44^  4&. 

VARIANCE  in  information  and  evidence,  127,  866 ;  in  oonvietion  and 
complaint,  160,  866  ;  meaning  of  term,  161 ;  power  ol  a  diainnaii  to 
vary  or  amend,  200 ;  no  objection  allowed  for,  866,  867  ;  wfaoB  not 
material,  866. 
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VARY,  power  to,  upon  appeal,  171,  858 ;  but  no  power  to  amend,  171. 

VEQETABLES,  destroying,  440,  441 ;  stealing  in  garden,  &e.  483. 

VENUE  in  convictions,  152. 

VENTILATION  in  towns,  regulations  as  to,  691. 

VESSEL,  ofifonoe  committed  in,  where  to  be  heard,  25 ;  stealing  from, 
677;  setting  fire  to,  id. ;  as  to  gmipowder,  id. ;  false  signals,  id. ;  in  fishing 
trade  to  be  marked,  518 ;  tee  Wbbok. 

VEXATIOUS  INDICTMENTS,  prevention  of,  692 ;  duty  of  J.  P.,  id. 
VIADUCT,  injuring,  692. 

VICTUALLER  entertaining  constable,  689 ;  allowing  prostitutes  to  as< 
semUe,  id. 

VIEW,  when  to  be  joint,-  38  ;  conviction  upon,  117. 

VOID,  ^^len  acts  of  J.  P.  are,  31. 

VOLUNTARY  DECLARATIONS.    See  Oaths. 

VOLUNTEERS  for  naval  service,  692. 

VOTE^  J.  P.  has  no  casting,  33,  145. 

VOTER,  personating,  &c.  495,  648  ;  disturbing  at  elections,  495 ;  bribing, 
treating,  and  undue  influence,  495. 

VOTING  papers,  altering  or  suppressing,  682. 

WAGERS.    See  Games  and  Waoebs  ;  at  prohibited  hours,  662,  667. 

WAGES.  See  Master  and  Servant  ;  sued  for  in  two  courts,  84 ;  how 
to  be  paid  by  contractor,  488,  409 ;  recoveiy  of,  by  servant.  410 ;  combi- 
nation as  to,  474  ;  of  miners  and  colliers  not  to  be  paid  in  tavern,  648. 

WALES,  backing  warrants,  45. 

WALL,  injuring  or  destroying,  896,  441 ;  power  of  county  surveyor  as  to, 
397;  building  too  near  road,  894. 

WANDERING  of  cattle,  &c.  on  roads  or  streets,  898,  400. 

WARDENS  of  churdi  neglecting  duty,  471 ;  powers  as  to  routes  of  car- 
riages, 471 ;  assaulting,  471. 

WAREHOUSE  or  station,  setting  fire  to,  457. 

WARNING  given  to  servant,  631. 

WARRANT  to  distrain.  See  Dibtbbsb  ;  may  be  ordered  by  mandamus, 
13 ;  warrant  of  commitment  or  distress,  when  doubtful  not  to  issue,  18 ; 
of  distress  for  poor  rates,  14  ;  to  arrest  ofibnder  from  colonies,  21 ;  juris- 
diction of  J.  P.  to  issue,  330  ;  how  obtained  to  compel  appearance,  89, 
40,  112,  :180,  330 ;  anest  by,  40 ;  general  power  of  J.  P.  to  issue  for 
arrest,  40,  330 ;  to  arrest,  should  state  ofience,  id.;  to  arrest,  bench  war- 
rants for,  how  directed,  id. ;  in  case  of  emergency,  41 ;  directed  to  sheriff, 
41 ;  to  constable,  id. ;  signing  of,  id.;  renctered  void  by  alteration,  id. ; 
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WARRANT— ^mtiiMKrf. 
Bealing  not  neoessaiy.  41 ;  exeoation  of,  41,  112,  179,  868 ;  not  to  be 
issued  in  blank,  831 ;  not  to  be  twice  executed,  177 ;  how  long  it  continues 
in  force,  42 ;  should  be  shewn  to  the  party,  id. ;  evading,  resisting  or 
escaping,  id. ;  may  be  executed  everywhere,  43 ;  return  of,  44  ;  baddng 
for  execution,  45  ;  when  indictment  found,  46 ;  arrest  without,  50 ;  to 
search,  tee  Skaboh  Wasbant,  also  177 ;  commitment  to  be  by,  102,  337; 
of  commitment,  to  whom  to  be  addressed,  103 :  on  simmuury  conviction, 
108 ;  not  bad  for  not  stating  to  be  with  hard  labour,  103 ;  to  be  issued  is 
petty  sesfdons,  104 ;  in  doubtful  cases,  104 ;  return  of,  103 ;  defect  in,  oo 
examination,  88,  866  ;  of  commitment  to  be  drawn  up  at  once,  103 ;  noi 
to  issue  on  appeal,  104  ;  on  adjournment,  id. ;  upon  a  remand,  105,  837; 
what  it  should  set  forth,  106,  107;  differing  from  conviction,  108;  d 
conmutment  for  contempt,  108,  140,  328  ;  no  intendment  in  support  ci, 
108 ;  cured  by  good  conviction,  107;  substituting  a  more  formal  one,  108 ; 
after  distress  warrant,  id.;  substituting  for  distress,  109  ;  term  of  impn- 
sonment  to  be  stated,  id.;  description  of  prisoner  in,  110 ;  to  be  signed 
by  J.  P.,  id. ;  date  and  direction  of,  id. ;  bad  in  party  bad  in  toto,  110 ; 
may  be  executed  on  a  Sunday,  112  ;  delivery  to  gaoler,  113  ;  to  dischaige 
prisoner,  id. ;  on  summons,  not  obeyed,  130 ;  to  take  up  dead  body,  260 ; 
issued  on  defective  conviction,  297,  299 ;  fee  on,  316 ;  to  arrest  in  indki- 
able  offences,  tee  generally,  330  ;  in  summary  proceedings,  aee  generdlj, 
id. ;  not  to  be  signed  in  blank,  41, 130,  321 ;   to  arrest  penon  againii 
whom  indictment  is  found,  46,  341 ;  to  issue  at  once  in  offence  case  in 
stunmary  proceedings,  103, 174,  351 ;  to  whom  addressed,  854 ;  in  oflBsnoe 
cases,  41, 103, 175,  354  ;  in  other  cases,  855 ;  by  whom  executed,  41, 57, 
112,  176,  355 ;  in  case  of  poor  rate,  176.  855  ;  backing  for  execution,  45, 
856  ;  addressed  to  others  than  the  constabulary,  357;  judge^s,  bathed, 
46,  858 ;  backed,  valid  for  execution,  858 ;  distresses,  how  dealt  with. 
177,  359 ;  on  payment  of  penalty  no  distress,  id.,  id. ;  to  what  prisoa 
offender  to  be  sent,  361 ;  return  of  unexecuted  warrants,  180,  861 ;  not 
being  returned  by  constabulary,  364  ;  to  arrest,  form  of,  878  ;  of  execu- 
tion, form  of,  375  ;  to  oonmut  or  detain,  fonn  of,  376 ;  on  adjoummenti 
form  of,  id. ;  on  remand,  form  of,  id. ;  re&actory  witness,  id. ;  to  convey 
before  J.  P.  of  another  county,  888 ;  form  of,  837 ;  to  diadiaiga  from 
gaol,  form  of,  377 ;  to  search,  form  of,  378 ;  form  of  indorsements  on, 
878 ;  of  water  bailiff,  tee  Febhsrieb  ;  in  case  of  lunatics,  289 ;  when  to 
issue  for  fines,  383 ;  to  levy  fines,  to  whom  addressed,  id. ;  in  enckt 
cases,  505 ;  form  of,  for  killing  rabbits  at  night,  595  ;  form  of,  to  destroy 
dog,  id. ;  form  of,  to  enter  gaming  house,  598 ;  to  take  posMSBon  i 
stolen  linen,  619  ;  action  against  J.  JP.  for  act  done  under,  291. 

WARRANTY,  breach  of,  damages  cannot  be  sued  for,  689. 
WASTE,  J.  P.  restraining ;  me  Landlord  and  Tenant. 
WATCHES,  defacing  name  upon,  656. 
WATCHMEN  of  fisheries  may  go  on  shores,  kc.  511. 
WATER,  contaminating^  with  gas,  599,  686. 
WATER  BAILIFFS.    See  Fibbxbibs. 

WATERWORK,  bathing  in,  460 ;  nuisance  in,  id.;  injuring  in  toina, 
685 ;  injuring  aqueduct,  456. 
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WEAVERS  of  linen,  regulAtUmB  m  to,  619,  628  ;  embeBlement  by,  62S, 
495. 

WEEDSb  buming  on  roads,  400. 

WBIGHEB8  Hoenaed  in  dooks,  fro.  608 ;  of  coali,  472. 

WEI6HMA8TEB  of  butter.    See  698  to  696  ;  of  ooals,  offence  by,  472. 

WEIGHTS  AND  MEASURES.  See  696  to  702;  oonstables  to  be  in- 
apecton,  696 ;  duty  of  inapecton,  701 ;  custody  of  oopies  of  atandaid 
W.  &  M.  696 ;  8ub«tandArd  to  be  deposited  with  oonstablea,  697  ;  as  to 
aupply  of  W.  fc  M.  id.  ;  grand  jmy  to  present  expenses,  698  ;  as  to  the 
town  ooundl,  id.;  power  of  judge  of  assise,  id. ;  chairman  of  Q.  S.,  his 
duty,  699  ;  standard  when  to  be  adjusted,  699 ;  power  of  inspectors,  700 ; 
their  duty.  701,  702  ;  penalty  for  offianoes,  700,  702  ;  glass  measures, 
701 ;  bottles,  702 ;  coals  to  be  sold  by  weight,  701  ;  frauds  in  sale  of 
goods  either  in  quality  or  quantity,  568,  892 ;  when  and  where  case  to  be 
heard,  827,  898 ;  as  to  bail  when  case  heard  out  of  petty  sessions,  96. 

WEIRS  for  taking  salmon;  see  Fibhxriis. 

WHEAT  may  be  used  in  bread,  468 ;  frauds  as  to,  892,  568. 

WHIPPING  juvenile  ofienders,  891. 

WHITEBOT  offences,  jurisdiction  of  J.  P.,  25  ;  see,  generaUy,  702. 

WIFE  cannot  be  examined  for  or  against  husband  in  criminal  proceedings, 
78 ;  otherwise  in  dyil  cases,  76 ;  may  haye  sureties  to  keep  the  peace, 
288  ;  a  witness  in  bigamy  case,  461 ;  taking  husband's  goods,  122,  610  ; 
deserted  by  husband,  657 ;  eee  Won  ah. 

WILFUL  injury  to  property,  offance  of,  443. 

WILL,  foigery  of,  708 ;  of  seamen,  685. 

WINDING  silk,  children  employed  at,  508. 

WINDOWS,  breaking.  448. 

WINES.    See  Lioinob. 

WINNOWING  com  on  road,  899. 

WITHDRAWING  summons,  188. 

WITNESS,  examination  of,  72,  et  seq. ;  compellinff  attendance,  78,  882  ; 
by  warrant,  838 ;  neglecting  to  appear,  id. ;  producmg  papers,  &c.  78,  888 ; 
may  be  examined  separately,  78  ;  who  may  be,  74,  888  ;  when  husband 
or  wife  may  be,  74,  76,  333 ;  not  bound  to  disdoee  conmiunications  to 
each  other,  74,  76 ;  not  bound  to  criminate  himself,  81,  82 ;  compelled  to 
give  evidence,  id. ;  when  he  becomes  adverse,  82  ;  in  excise,  customs,  and 
game  cases,  74,  76,  502  ;  to  be  examined  upon  oath,  77,  888  ;  form  of 
oath  to  be  admhiistered,  77 ;  to  be  bound  bv  oath,  79 ;  committed  for  not 
giving  evidence,  81,  884  ;  deaf  and  dumb,  81 ;  misbehaviour  o^  and  pun- 
ishment, 81 ;  examination  o^  on  taking  hiformations,  86 ;  foreigner,  81 ; 
of  doubtful  capacity,  78 ;  to  be  examined  separately  on  taking  depositions, 
84  ;  refusing  to  sign  deposition,  85  ;  contradicting,  88  ;  Innding  to  pro- 
secute, 85,  884  ;  payment  of  witness  in  dvil  cases,  885 ;  to  be  exami^ 
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WITNESS— ^metnteed. 
for  prisoner,  87  ;  examination  after  a  remand,  88  ;  form  of  deposition, 
371  ;  conmiitting  perjury,  90  ;  refusing  to  obey  summons,  129  ;  exsmin- 
ing  in  summary  proceedings,  138,  139,  345  ;  ordering  out  of  court,  id. ; 
in  summary  prooeedings  examination  may  be  taken  down,  139,  140; 
medical,  at  inquest,  251 ;  attendance  of,  at  inquest,  id.  252 ;  fee  on 
summons  of  witness  to  P.  S.  clerk,  815 ;  protected  from  arrest,  136, 335 ; 
refractory,  form  of  warrant,  376  ;  under  local  acts,  704. 

WOBiAN,  cannot  be  bail,  99 ;  assault  on,  449 ;  married,  may  be  oonvicted 
on  penalty,  122 ;  may  be  guilty  of  forcible  entry,  id. ;  abduction  of,  452 : 
coerced  by  husband,  122 ;  laroeny  by,  id.  610 ;  as  to  employment  of,  in 
factories,  508 ;  employed  in  mines  or  collieries,  643 ;  in  bleaching  worke, 
461 ;  husband^s  goods  cannot  be  distrained  in  ofience  case,  109  ;  married 
woman  cannot  bind  herself  to  appeal,  190. 

WOOD,  stolen,  found  in  possession  of  person,  433 ;  setting  fire  to,  704. 

WORDS  cannot  amount  to  an  assault,  64. 

WORKHOUSE,  breaking  windows  or  doing  other  damage,  443 ;  miabe 
haviour  in,  658,  659  ;  (Usobeying  orders  of  superiors,  659. 

WORKMAN.    iS;0e  Masteb  AND  Sebvant  ;  Sondat  ;   Swbabing. 

WORKS  OF  ART,  offences  against,  52. 

WORKS,  J.  P.  not  personally  liable  for,  704. 

WORSHIP,  disturbing  church,  &c  673,  674. 

WRECK  and  salvage.  See  generally,  704  ;  found  in  possession  of  person. 
434 ;  destroying  custom's  boat,  &c.  704 ;  duties  of  J.  P.  705  ;  return  o( 
wreck  to  Lloyd's,  id. ;  J.  P.  not  entitled  to  salvage,  id. ;  impeding  person 
saving  his  life  from,  id. 

WRESTLING  on  Sunday  illegal,  680. 

WRIT  of  mandamus,  gee  Mandamus. 

YARN,  offence  of  stealing,  &c.  495, 619 ;  search  warrant,  620 ;  regulatiou 
as  to,  619,  620 ;  to  be  examined,  623  ;  to  pass  toll  free,  684. 

YEAR,  computation  of,  36. 

YEAST  may  be  used  in  bivad,  493. 
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